OAHOC APVHITBEHE OITACHOCTH H ITPOTHBIIPABHOCTH KAO
EAEMEHATA OIIIOTET ITOJMA KPHUBHYHOI' AEAA (1)

1. YV TeopHujH KpHBHYHOT NpaBa IIOCTOje MHOro6pojHe AedbuHHLHjE OI-
LUTEr IIOjMa KPHBHYHOT AeAa. Y Hallloj HOBHjOj AMTEpPATYPH CKOPO DEAOBHO ce
KPHBHYHO AEAO AepUHIIIIE KaO APYUITBEHO ONACHO, MPOTHBIIPABHO, ¥ 3aKOHY
oApebeHO, BUHO NPOY3pOKOBaibe IIOCAEAHIlE SYACKOM DaAwoM, OBy AeduHH-
uujy hemMo U MH NMPHXBAaTHTH Kao NOAA3HY TayKy AabHUX H3Aaramwa. Hamr 3apa-
TaK je, HauMe, Aa 00jaCHMMO II0jaM U OAHOC IPBHX €AeMEHaTa HaBeEAEHE Ae-
duHUITje: APVIITBEHE ONACHOCTH M IPOTHBIPAaBHOCTH. AKO C€ XPOHOAOLIKH
flocMaTpa pa3BOj V4Yelkha O APVIUTBEHOj ONACHOCTH H IPOTHUBIIPABHOCTH, OHAA
Ce MOJKe 3ala3HTH Aa je TeopHja KPHBHYHOr IpaBa IPBO IOCBETHAA Ma'KIbY
H3y4yaBaky NnojMa nporuBnpaBHOCTH. H He camo To. TeopHja KpHBHYHOT IpaBa
je mojMy IPOTHBIPABHOCTH MOCBETHAA U MHOTO BHILIE Na)KHhe. Y IIOYETKY IIPEA-
MET HayYHHX AMCKYCHja OHAa je HCKAbYYMBO NPOTHBIPABHOCT IIOCMaTpaHa ca
dopMaAHe Tauke TAEAHMIUTA, T3B. pOpMaAHa MPOTUBIIPAaBHOCT. HapouuTo HaunAa-
3uMO Ha paspabeH mojam ¢opMarHe MPOTHBIPABHOCTH H CTApHjOj HEMaYKoj
AHUTEpaTYPH KOA IPHIIAAHHKA T3B. KAACHYHe HOPMAaTHBHE ILIIKOAE, YHjH je TrAaB-
HH NpOTaroHHUCTa HeMaukH Teopernuap K. BunAuHr. IlojaM NMpOTHBIpPaBHOCTH
je mpoy4yaBaH M ca MaTepHjaAHe TayKe TA€AHUITA Y CTapHjoj HEMAadyKoj AuUTepa-
TYPH, HAapOUUTO Y BpeMe BAaAaBHHe AHCTOBOT O0jeKTHBHO-KAay3a@AHOT M HaTy-
PAAMCTHYKOT NPHCTyIia O0paAM KPHBHYHONPaBHHX HHCTHTYTa, Aa OM Y HOBH-
je BpeMe, y TIEPHOAY KaAa je 3HayajaH YTHUAj Ha HayKYy KPUBHYHOI IIpaBa IIO-
YEAO Aa BpLUM BeAlieAoBo yuewme 0 GHHAAHO] paAmwmH, AOGHO HOBE H NOTIVHHjE
AHMEH3Hje.

Texk y AMTEpPATYPH COLUHjAAHCTHYKHX 3€Mada, a NPBEHCTBEHO Y COBjeT-
CKOj AHTepaTypH, cycpehieMo H yuele O APVIITBEHOj OMACHOCTH Kao €AE€MEH-
Ty OMUTET ITIOjMa KPHBHYHOI AeAa.

Capa heMO pasMOTPHTH OCHOBHe NpoGAeMe KOjH CY Ce YV HayUH jaBHAM
YV Be3H ca ITIOjMOM IIPOTHBIPABHOCTH Y MaTePHjaAHOM H (POPMAAHOM CMHCAY,
Kao U YV Be3H ca II0OjMOM APVIUTBEHE ONACHOCTH, Aa OHMCMO 3aTHM IPELUAH Ha
AeTarHHjy 00paAy OAHOCa APVIITBEHE ONAaCHOCTH M INPOTUBNPABHOCTH.

2. KaAa ce rOBOPH O IMPOTHBNPABHOCTH KAa0 €AEMEHTY OILUTET NMojMa KpH-
BHYHOT A€Aa, NOTPeGHO je mpBO mohM OA Tora Aa je KPHBHYHO AEAO IO CBO-
Me reHycy HenpaBo. V Besum ¢ Tum Hamehy ce caeaeha murama koja je mo-
TpeOGHO pa3jaCHUTH.

(1) CapapxuHa oBOra pasa M3HeTa je Ha NPHCTYIIHOM TNpeAaBalby OAPXaHOM 29, oktoGpa
1968. roaune Ha IlpaBHoM ¢akyatery y bBeorpaay.
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ITpe cBera, Aa AM je HempaBO CBOjCTBO CaMO KDHBHYHOT A€Ad, HAHU je,
NaK, OHO CBOjCTBO CBHX AEAHKATa, a 3aTHM, KaKaB je OAHOC HU3Meby nojma He-
mpaBa U IOjMa IIPOTHBIPABHOCTH?

IIITo ce THue mpBOT IHMTaka, MOXKe ce pehil Aa ce Y TEOPHjH CKOpPO CBH
ayTOPH CAaXXY Ca THM Aa HeNpaBO HHCY jEAHHO KPHBHYHA AeAa, Beh Aa Hempa-
BO IIPEACTaBAdajy U ADYTH AEAHUKTH (HIp. rpabaHCKOMpaBHM, aAMHHHUCTpPATHB-
HOIIPABHH, HTA.). AAH HMa MMIIbeHha (HAapOUHTO Y CTapHjoj AUTEPATYpPH) Aa ce
KPHBHYHOIPABHO HENPaBO IO CBOME KBAaAWTETY Da3AHKYje OA APYTHX BpCTa
HernpaBa (2). Y HoBHjoj autepatypu (JKusanoBuh, Aucr, MepkeA u Ap.), Me-
ByTHM, IDETEXHO je 3aCTYOAEHO TAGAHIUTE AQ je HelpaBO POAHH IOjaM 3a
CBe BPCTE A€AUKaTa, OAH. Aa je HempaBO HCTO, Ta GHAO O KOjOj BPCTH AE€AUKATa
Aa je peu.

KpHBHYHO A€AO je MPOTHBNIPABHO AEAO. 3aTO CE IMOCTaBha IHTALE KaKBa
je pasanka H3Meby nojMa NMPOTHBIPABHOCTH H IOjMa Hempasa. HMa muimaema
(ump. Meyer (3) Aa H3Meby NMpOTHBIPABHOCTH H HENpaBa HEMa PAa3AHMKE, OAH.
Aa CYy TNPOTHBIPABHOCT M HEMNpPaBO jeAHO Te HCTO. OBAaKBO MHIIIAEHE IMPOH3H-
Aa3H, V CTBapH, H3 yCBajara T3B. jYPHCTHYKOr CXBaTaka I0jMa Hempasa. Ilpe-
Ma OBOM CXBaTalby, HEIPaBO je YMCTO IPaBHH (GeHOMEH H CacTOjH ce Y Hama-
AV Ha IpaBHe HOpMe. AOCAEAHO TOMe, MPOTHBOPABHOCT HHjE€ €A€MEHAT Hempa-
Ba, Beh mweroBa cyiutuHa (4).

HacynpoT TOMe, N0 peaAHCTHYKOM CXBaTalby HaIlpaBa, OHO ce AehHHHILIE
Kao jeAaH peasaH $EHOMEH, Kao jeAHA MOjaBa CIOMAIHET, IPUPOAHOT CBETA.
To je mpe cBera AYACKO AeAO, KOje Vv cebU CaAp>KH IIPOY3POKOBAM-E IMOCAEAHIIE
HYACKOM paAmoM. ITo CBOjOj CVINTHHH, AaKAe, HENIPABO je peaAHa UHILEHHIIA,
Koja jou yBek HHje caMma o ceOH mpaBHO 0GojeHa. OHa IocTaje IpaBHa 4YH-
IbEHHIIA CaMO VKOAHMKO ybe Kao eAeMeHaT y CBeT IpaBHUX HOpMH (°). Tek
TaAa HENpaBO MOXXe AOOHTH KapakTep HIPOTHBHPABHOT AeAa. 3HauH, MPOTHB-
IPaBHOCT ce I0jaBdyje Kao aTPHOYTHBHO obeAexkje HempaBa. A0 y OCHOBH
HCTOT 3aKAVY4yKa AoAasd U Beanea (%). Tlo wmeMy je MPOTHBIPaBHOCT jeAHa pe-
AallHja — HecKAaA u3Meby ocTBapewa GHha KPHUBHUHOT Aeia M 3axTeBa KOjH
IIOCTaBMda NpaBHH nopeAak. HempaBo je, MebyTHM, HEIIITO CYIICTAHIMMjaAHO: TO
je CAMO NMPOTHUBNPaBHO NOHallame. [IpOTHBIPaBHOCT je, AaKA€, MPEAHUKAT, AOK
je HempaBO CYTICTaHIIA.

(2) O paHHjHM 'OKYINAajHMa Aa Ce NMOA YTHOajeM XereAosor vuema H3umeby KpHBHIHOMpas-
HOI HempaBa H NPHBATHONPABHOr HenmpaBsa MpoHabe KBaAHTaTHBHA pa3AMKa BHA. V. Liszt: Lehrbuch
des Deutschen Strafrechts, Berlin und Leipzig 1922, crp. 118, mpin. 3. O Tou cxBaramy, Kao H O
apryMeHTHMa NPOTUB ihera BHA. Takobe Ap. T. JKusanosuh: OcHOBHH mpoGAemH KPHBHYHOr Mpasa,
Beorpaa, 1930, ctp. 51—55.

(3) Bua. Ap. T. Kupanoenh: OcHoBH KpHBHYHOr mpaBa Kpasesmne Jyrocaasnje, Ommori Aeo,
I k. Bra. 1935, crp. 203, TIpHM. 3.

(4) Y TeopHju Kp:BHYHOI NpaBa MOCIOjH CHOP O TOME Aa AH je NpPOTHBIPABHOCT OGEAEXK-
je OAH. KapaKTEpHCTHKAa KPHBHYHOI A€AAa — HAH j€, MaK, TO CYIUTHHa KPHBUYHOT A€AA OAH. in se
KPHBHYHOT AeAa. H3Bectan Gpoj ayropa nmoA BobcTBoM bBeArHra, oAAyYyHO OADHja cxBaTame aAa je
cynpornpasnoct (Widerrechtlichkeit) oSeaexje kpuBuuHOr Aeaa (mmp. Kohlrausch, H. A. Fischer,
Berolzhcimer, Hopfner, Kitzinger). Apyrd, nak, cMatpajy Aa je MPOTHBIPABHOCT ODjeKTHBAaH eie-
MeHaT ojMa KpPHBHUYHOT Aeia (BHA. O TOMe: . J. Nagler: Der heutige Stand der Hehre von der
Rechtswidrigkeit, Leipzig, 1911, ctp. 15, n 16.

(5) Bua. o ToMme AeramHo: Ap T. JKusanosuh: CHCTen CHUTETHUKe OpaBHe HAO30DH]E,
Bra, 1959, crp. 326—329.

(6) H. Welzel: Das Deutsche Strafrecht, 9. Aufl. Berlin, 1956, ctp. 46—47).
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H3 cBera peyeHOr CA€AH 3aKMbVUaK Aa NMPOTHBIPABHOCT HHje€ HCTO IUTO
U HEIpaBO H Aa je OHa caMo jeAHO obeAeXkje HermpaBa, a CAMHM THM H KPHBHUY-
HOT Ae€Aa Kao jeAHOT BHAA Helpasa.

3. Ilowito je Ha oBaj HauuH AePHHHCAH IOjaM HempaBa H YKa3aHO Ha
HETOB H OAHOC IIpeMa NOjMy ITPOTUBIIPABHOCTH, MOTpeOHO je nmpehu Ha u3aara-
e O CAMOM II0jMY IPOTHBIPaBHOCTH.

Kao mro je Beh HanoMeHYTO, XPOHOAOLIKY JIOCMaTpaHO, MPBO CY ce ja-
BHAA CXBaTawka O GOpPMaAHOM IOjMYy MPOTHBHPaBHOCTH. IIpucrasmiie dopmaa-
HOT NOojMa NMPOTHBIIPABHOCTH, A6PHHHUIIY je Kao MOBpeAy 3akoHa. Tako Kapapa
HCTHYE AA je CYIITHHA KPHBHYHOT A€A2 Y OAHOCY CYIPOTHOCTH H3Meby MsVA-
CKOr AeAa H 3akoHa (7). IloctaBsa ce, MebyTHM, IIMTake KOME 3aKOHY Ce Ipo-
THBH KDHBHYHO AeAO. HMa MHIlIA€HA, HAPDOYHTO Y CTapHjoj AuTepaTypH (Ha
npuMep, aycrpujcku npodecop Iltoc (8) Aa ce OBAE paAu O IPOTHBHOCTH ca-
MOM KPHBHYHOM 3aKOHY. ADVTHM p€YHMa, CMarpa ce Aa Ce IPOTHBIPABHOCT
jEAHOT AeAa 3ampaBoO CaCTOjH Y TOME LITO je OHO MPOTHBHO KPUBUYHOM 3aKOHY
v KoMe je mpeABubeHo. OBakBO MHIIIbEHE je 3aCTYNAEHO U Y HOBHjOj AUTEpa-
Typu. OA HanmMx ayTopa, Ha IMpHMep, 3aCTYITHHK OBOr MHIlLbera je C. PpaHK.
On xaxe: ,JIojaM Ka>XK¥HBOCTH, OAHOCHO OITHCaHOCTH AjeAa YV 3aKOHY H Iojam
¢dopmMarHe MPOTUBIPABHOCTH INOAVAapajy ce. AjeAao, Kojer obHmexja HHCY V
3aKOHY OIMHCaHa, HHje Ka’KIbHBO, jep HHuje POpMaAHO IMPOTHUBIPaBHO (°).

Hacynpor oBakBoM cxBaTamy ¢OpMasHe NPOTHBIPABHOCTH, MOCTOjH
CXBaTatbe YUTABOT HH3a ayropa KOjH Y objallmerny nojMa GopMasHe HPOTHB-
IPaBHOCTH 3aCTYIajy TaKO3BaHY TEOPHjy HOPMH, udjH je ayrop buuauxr. bun-
AUHTOBO CXBaTathe (PpOPMaAHE NPOTMBIPABHOCTH CE€, HaHUME, CaCTOjH V CAeAe-
hem (10).

3aKOH je HemnoBpeAHB. 3aKOH je BOba, a HE CHara MAHM IPHHYAA, 4 BOAa
je xao TaxkBa HemoBpeAMBa. EHepriuja 3akKOHCKE BOAE je Ipe INPOTHBIIPABHE
PaAl€ HCTa Kao H 3a BpeMe H nocae me. Ako GH ce y3eAo Aa je moBpebeH 3a-
KOH H3BpLIEHREM NPOTUBNPaBHE PaAle — OHAQ 3Hauu Aa GH IOjeAMHAYHHM Bp-
LIIEEeM NMPOTHBIOPABHHX PaAlbH OHO OKPH-HBAH MAH KOHAYHO A€hUHHTHBHO aHy-
AHMpaH 3aKOH, a TO je HeMmoryhe 3amucAuTH. H cTora, KaAa HEKO YUMHH KpH-
BHYHO AEAO, OH He IOCTYNa IPOTHBHO KPHBHYHOM 3aKOHyY. HampoTus, OoH no-
CTyma y CarAacHOCTH ca KPHBHYHHMM 3akOHOM. Kapa 3akOH Ka’ke: KO Apyrora
AMIIH KHBOTa — IIa TO HEKO M VYHHH, OHAQ je Taj YIPABO IOCTYIIA0 OHAKO Ka-
KO KPHBHYHH 3aKOH Ka’Ke, H THMe je HCIVHHO IIOTpeOHe YCAOBe KOje 3aKOH
TpakH, Aa OH Ha mera 6HAa NpHMEHE€Ha KPUBHYHA CaHKUHja. YYHHHAAL, Aa-
KAe, BpulehH KPHBHYHO AEAO He KPIIH KPMBHUYHH 3aKOH, Beh KpIIH jeAHY HOp-
MY KOja ce HaAa3H BaH KpHMBHUYHOT 3akoHa. CaApikaj Te HODME Ce MOXXe cas-
HaTH aKoO Ce AHWCNO3HIIMja KPDHBHYHHMX IIpOMMCa IpeobpaTH Y HUMIEepaTUBaH
o6auk. Hnp., u3 Aucnosmmmje: , KO APYTror yBpeAu’, NMpOH3HAA3H HOpMa ,He
Bpebaj Apyror”. MebyTHM, HaKo ce caAp>kaj HOpME MOJKe Ca3HaTH H3 KPDHBHY-

(7) Ap J. Taxosuh: Kpusuyno npaso, omurd Aeo, Beorpaa, 1961, crp. 114—115.

(8) Stoos: Lehrbuch des Oesterreichischen Strafrechts, Wien und Leipzig 1910, crp. 73.

(9) Ap C. ®dpaux: Teopuja ka3HeHor nmpaBa no KpuBHYHOM 3aKOHHMKY OA 1951. Onwru Aeo,
3arpe6 1955. crp. 117.

(10) Binding: Die Normen und ihre Ubertretung, 4. Aufl., I Band, Leipzig, 1922, ctp. 293.
U Aane.
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HHMX NpoONnHca HeroBHM npeoGpahameM y HMMIlepaTHBaH O0AUK, camMa HopMma ce
He HaAasu y weMy. OHa caMO CAY’KH Kao 3aKOHOAABHH MOTHB HHKDHMHHALH]je
KPHBHYHOT AeAa Tj. norpeba HheHe 3allUTHTE HHCITHPHIIE 3aKOHOAABLIa Aa H.EHO
KpLIeHe NMpOoImMllie Ka0 KPHBHYHO AEAO H VIPO3H KPDHBHYHOM caHKuMjoMm. IIpe-
Ma TOME€, IMPOTHBIPAaBHOCT HHje NMPOTHBHOCT KPHBHYHOM 3aKOHY — Beh mpo-
THBHOCT HOPDMH KOja ce HaAa3H BaH KPUBHYHOT 3akoHa. HeocHoBaHO ce cMa-
1Tpa Aa HHje TayHO OBO buHAMHroBo TBpbewe. Tako Ha mpumep Cp3eHTh —
Crajuh (') cMarpajy Aa VYMHHAAQLl KPHBHYHOI A€Aa BpiuehH KPHBHYHO AEAO
OCTYIa TIPOTHBHO KPHBHYHOM 3aKOHY, jep H3 CBAaKOr KPHBHYHOIIPABHOI MPO-
ndAca, KaA ce MOBe’Ke H-EroB AMCIIO3HTHBHH A€0 Ca CaHKIHjoM, AODHjaMO OApe-
HE 3aIloBeCTH H 3abpade.

Axo 6u Te 3a0paHe HAH 3allOBECTH BYKAE CBOj KOPEH HCK/AoYUMBO H3 KPH-
BHYHOT 3aKOHa, aKo GH Ce CMaTpaAo Aa OHE HacTajy ca HacTaHKOM oApeaaba
KPHBHYHOT 3aKOHa (Kao LITO TO morpemHo cMarpa Illtoc) — oHAa OH eAemMeHaT
OApebeHOCTH KPHUBHUYHOT AeAa V 3aKOHY V CYIITUHH GHO HCTOBETAH Ca IIPOTHB-
npaBHoluthy v ¢OpMasHOM CMHCAY, Tako Aa OH MmapaAeAHO NOCTOjame 00a OBa
eAeMeHTa Y AebHHHMUHJH OMUTEr NojMa KPUBHYHOT A€Aa, MPEACTABAAAO HEIO-
Tpe6GHO nMoHaBAame. Harme, eBo 0 yeMy je ped. Ako 61 ce cMaTpaso Aa je jea-
HO KPHBHYHO A€AO NMPOTHBIPABHO 3aTO LUTO jé NMPOTHBHO IPOMMCY KPHBHYHOT
3aKOHa KOjH ra HHKPHMHHHIIIE KA0 KPHBHYHO AEAO — OHAA OH TO NPaKTIYHO
3HA4YHAO AAQ je OHO NPOTHBIIPABHO AEAO 3aTO LITO je OApebeHO Y KpHBHYHOM
3akoHy. To 1ITO je jeAHO AeA0 oApebeHO Yy KPDHBHYHOM 3aKOHY, YHHII OA Hera
NMPOTHBNPABHO AeAo. OBakBO pelllele je AOTHYKH HEOAP)KHBO Ca TAEAHIUTA
yCBOjeHe AedHHHIIMje OIMILITEr IMOjMa KPHBHYHOT AeAa. Y TOM CAyYajy HAH ce
H3 AedHHMIIH]je MOpa €AHMEHHCATH €AeMeHaT HPOTHBIPABHOCTH V POPMAAHOA!
CMHCAY, HAH Ce, NakK, H3 AebHHHIHje MOpa VKAOHHMTH €A€MEHAT OApebeHoOCTH
KPHBHYHOT A€Aa Y 3aKOHYV.

Hama ce, MebyTuM, unHH Aa 00a OBa eAeMeHTa HMajy CBOje MeCTO V
AebUHHIIMjH KPHBHUHOT A€Aa — Aa CBaKH Ca CBOje CTpaHe KapaKTepHIle Mo-
jaM KpHBHYHOT AeAa — H Aa OH nojaM KPHBHYHOT AcAa 6e3 jeAHOr OA rbuX OHO
HENOTNYH. BHUHAMHIOBO CXBaTam€ NMPOTHBINPABHOCTH, Koje jeAuHo 03e3bebyje
rnocebHO U CaMOCTAAHO MECTO OBOM €AEMEHTV Y NOjMy KPDUBHYHOT Ae€Aa — Aa-
KA€, VIIOTTIVIbYje H 3a0Kpy>KaBa OMIUTH I0jaM KPHBHYHOT Aeaa. IIpoTuBIpas-
HOCT V¥ $OpMaAHOM CMHCAY, Galll OHAKO KaKo je cxBaTa BHHAMHI, OCBeTAdaBa
CVILUTHHY KPHMBHYHOT A€Aa Ca jEAHOr acleKTa, ca KOra je HE MO>XE OCBETAHTH
eAeMeHaT oApebeHOCTH KpHBHYHOr AeAa Y 3aKOHyY. KoHayHO, OACYCTBO eA€MEH-
Ta NMPOTHBIIPABHOCTH V OPMaAHOM CMHCAY, OAHOCHO HETOBO VKAAlame Y 3a-
KOHCKH eAeMeHaT AebHHHIMje, oHeMOoryhuao OH ofjaimerme MojaBe HEMOKAa-
namba MPOTHBITPABHOCTH H OAPeBEHOCTH KPHBHUHOI AeAa Y 3aKOHY. Y cayyajy
HY>XHe oAOpaHe, KpHBHYHO AEAO je HCIIVHHAO CBe 3aKOHCKe eAeMEHTe Ouha —
aAH ce cMaTpa Aa HHje NPOTHBMpPaBHO. AKO Ce IMPOTHBIPABHOCT HE OH CXBaTH-
Aa OHAaKo Kako je BUHAHHT cxBaTa, OHAA ce He GH MOTAO OBaKO PE€30HOBATH,
Beh GH ce MOpao NMPHXBATHTH ancCypAaH 3aKAV4aK Aa YV CAyuajy HY)KHe 0AGpa-
He HHje HCKaYYEHA IPOTHBIPABHOCT A€AA, IITO C€ IPOTHBH CKOPO OILITEM
YCBOjEHOM CXBaTamby Yy TEODHjH KPHBHYHOT npaBa. H3 cBera H3A0>KeHOT NpOH-

(11) Cpaentuh—Crajuh: Kpneuuno npaso PeaepatmiiBhe Hapoane PemyGanke Jyrocaasiije,
Omurn Aeo, Beorpaa, 1961, crp. 124,
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3HAA3H Aa Ce€ jEAHMHO MO’Ke NMPHXBATHTH CXBaTal-e A2 NPOTHUBIPABHOCT HHje
UPOTHBHOCT KPHBHYHOM 3aKOHY — Beh Aa je MpOTHBIPABHOCT IMPOTHBHOCT He-
KHM ADYIMM HOpMaMa KoOje CYy BaH KpHBHYHOT 3aKOHa.

IloctaBsa ce capa muTame, 0 KaKBHM HOpDMaMa je OBAE ped H OAaKAe
oHe noTHuy. IIlpeMa BUHAHHIY, OBAE ce He paAH O HOpDMama IPHBAaTHOTL, aAMH-
HUCTPATHBHOT UTA. IIpaBa, Beh 0 HOpMaMa jaBHOr IIpaBa, YKAay4yjvhu HopMme
HermcaHor mpasa. HacympoT weMy, BeAHHr cMaTtpa Aa ce OBAe HE PAAM O IIPO-
NHUCHMa jaBHOT mpaBa, Beh o mpomucuma pasHuX rpaHa IpaBa, a MoCeOHO IpH-
BaTHor mpasa (12). KaA Ou ce mpHXBaTHAO Aa CBe HOpME MOpajy GUTH HOpMeE
jaBHOT mpaBa, OHAA OH HOpMe KOje Cy IO CBOjOj CYIITHHH, HIIP., IDHBATHOIPAB-
He — OHAe HYJKHO AVIIAHpaHe, jep OH, MOpeA Tora ILUTO Ce HaAase y IpHBAT-
HOM NpaBy, MOpaA€ Aa IIOHOBO GVAY NMOTBpbeHe y jaBHOM mpaBy. Ho mmak —
Kake BeAnHr — He IOCTOjH NPHBATHONPaBHA, AAMHHHMCTPATHBHONPABHA HTA.
MMPOTHBIPABHOCT. IIPOTHBIPABHOCT je YBEK jEAHOCTaBHa OAH. VBEK HCTa, Ge3
003Hpa O KOjOj ce rpaHH mpaBa paAd. beAMHr mocMaTpa HOPMY ca beHe ¢op-
MaAHe cTpaHe, 0e3 003HMpa Ha IE€HY KOHKDETHY CaApKHHY. Tako TrAeAaHo,
IPOTHBIPABHOCT je MPOTHBHOCT HOPMH, VKOAHKO VOIILTE Y3€B OHA IIPEACTaB-
b2 jeAuy 3adpalry HAH 3alloBECT, a Il YKOAHKO Ce HbOMe OBO HAH OHO 3amo-
BeAa HAH 3a0pamyje. 3aTo je IPOTHBIPABHOCT IPOTHBHOCT OIMUTO] HOpMa-
THBHOj BOAH HAH HODMH YOINNTE, 2 He MPOTHBHOCT OBOj HAH OHOj HODMH.

VYV Be3M ca U3HETHM DPa3AHUHTHM CXBaTaikheM HOPMH, 3aHUMAUBO je H3He-
TH M CXBaTame HOPMH KoOje 3actyna Majep (Mayer) v cBoM AeAy Rechtsnormen
und Kulturnormen (Breslau 1903). Maaa Majep Aaje maTtepujasHy AedHHHLIU-
JV MpPOTHBIPABHOCTH, HIIAK C€ Y HEroBoj AepeHUIHjH Hara3e HU3BECHH €AE€MEH-
TH KOJH MOTY OMTH OA 3Hayaja U 3a cxBaTame U AebHHHCAIhEe IMPOTHUBIIPABHO-
ctH v dopMasHOM cMHCAy. Mu hemo ce kacHHje BpaTHTH Ha MajepoBy Marte-
pHjasHY AebHHHIIN]Y U OOjacHUTH IbeHY cyuuTuHy. Ha oHoMm Mecty hemo ce
CaMO OTaHHYHTH Ha IeroBo objalllbele IHTama Nnopexkaa Hopmu (13). ITo Ma-
jepy, MPOTHUBIPABHOCT jecTe NMPOTHBHOCT KYATYPHHM HOpMaMa jeAHOT APVILT-
Ba. Te KYATYpHE HOpMe CY 3allOBECTH HUAM 3a0paHe KOje OAroBapajy IOCTOje-
hoj xyatypu. To cy, AakAe, HOpMe KOje Cy OMINTe YCBOjHE OA CTpaHe jeAHOF
Hapoaa. To Mory 64TH 4 MOpaAHe HOPME, PEAHMTHO3He HOPDMeE, 3aXTEBH €KOHOM-
ckor ;xuBoTta UTA. Ho, Aa OH BHXOBO Kplllelbe MPEACTABAAAO ITPOTHBIIPABHOCT,
OHe MOpajy O4TH IpH3HaTe OA Ap>kaBe. To he pehiu Aa HHXOBE IOBPEAE MOpa-
JV OHTH OA CTpaHe 3aKOHOA@BLIa OTAAllieHe 33 KPHBHUYHO AEAO, IPHBATHOIPAB-
M HAM KOju ADVIH AeAHKr. IIpema TOMe, HOpME HHMje 3aKOHOAaBall CTBODHO,
reh HX je Halllao roTose V KVATYPH HapoAa H CaMO HX je Ipey3eo H IpaBHO
MpH3Hao. Y Hallloj caBpeMeHOj KPHBHYHONPABHO] AHTEpaTypH npeoBaabyje Mu-
LUIbEHe Aa 1IOpMEe uYHje KpIUele IMPEACTaBba MPOTHBIIPABHOCT, Mopajy OHTH
HOpMe ITMCaHOT npaBa. Tako, Hip., Cpsentuhi—Crajuh HCTUUY Aa MMOjaM IMPOTHB-
NpaBHOCTH ,He Tpeda Be3MBaTH 3a 3allOBECTH H3BaH OHHX KOje CY MpaBHO pery-
AHcaHe”. T1o HHXOBOM MHIIAEHY IPOTHBIPABHOCT j€ ,IPOTHBHOCT CBaKoOj 3a-
MIOBECTH CAaAp>KaHOj Y OHMAO KOMe NpaBHOM IPOMMCY, KaKO KPHBHYHOIIPABHOM
nponHcy (IUTO je NOTPELIHO), TaKO U CBAaKOM APYIOM BaHKPHUBHYHOIIPABHOM

(12) BuA. o tome: T. XXuBanosuh: OcHonH KpHBHYHOT npaBa KpameBuire Jyrocaasuje, Onwru
aeo, I. xmura, Beorpaa, 1935, crp. 297. u aane.

(13) Bua. o tome: T. JKuanosuh, OcHoBx KpueuyHor mpasa, ctp. 202,
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nporcy (). ITocTaBda ce IMUTame KOje OA HaBEAEHHX MHILLEHA O HMOPEKAY
HopMe Tpeba YCBOJUTH. Aa AH CYy HOpMe CaCTaBHH A€O HEIMCAHOT jaBHOI Ipa-
Ba, Kao IUTO Kake BUHAMHI; Aa AM ce Ty PaAH O ancTpakTHOj HOPMH, KoOja
MPEACTaBAa OMUTY HOPMATHBHY BOAY, Kao LITO Ka)ke BEAMHI; Aa AW CY V IH-
Tamky KYATYPHE HOpDMe KOje IpaBO He MpOIHCYje Beh MX mpH3Haje, Kao ILUTO
Kake Majep; HAHM je, maK, OBA€ ped caMO O IHCAHHM HOpMaMa Koje Cy AOHeETe
V BHAY NpaBHHX IIPOIIMCAa, Kao wrTo Kaxxy Cp3eHtuh—Crajuh.

ITo HameM MMIILbeHY, CBa OBa pelllemha MMajy y CeOH Mo HEMITO TayHO,
MaAa HHjEAHO HHje NOTIVHO NPHUXBAaTAUBO. BeAuku 6poj HOpMH, HEMa CyM-
1€, MpeABHDEeH je MICMEeHUM aKTHMa Ap’kape. Tako, HNp., KOA KPHUBHUHOT A€AQ
Hermaahamwa aAauMeHTarnuje u3 4A, 197. K3, paau ce o0 Kpluewy HOPMH, KOje CY
MpOoIMCcaHe y NOPOAUYHOM IpaBy. KOA KpHUBHUHOT AeAa IOBpeAe OHpayKor Ipa-
Ba u3 4A. 159. K3 paau ce o Kpliewy HOPMH mpeABubeHuX y YcraBy HTA. (15).
MebyTnM, nocroje H TakBe HOpMeE KOje HHUCY NpeABHbBEHE MHCAHHMM IIPaBHUM
npomicHMa. Tako, Ha IMpHMep, HOpMa ,He YOHj’, KOja ce KpUIH H3BPIIEHeM
KPHBHYHOT AeAa yO6HcTBa u3 uA. 135. K3, Huje mpeaBubeHa HHjEAHHM MMHCAHHM
IMpaBHHM IIPOITHCOM Ap>kaBe. IIpeMa ToMe, HE MOXKe Ce NMPUXBATHTH Aa CY HOD-
Me HCKAVUHBO IpeABubeHe nmpaBHHM NmpommcHMa. MMa, AakAe, H TakBHX HOp-
MH — Kao IUTO Kake BUHAUMHT — KOje Cy CacTaBHH A€0 HENMCAHOT ITpaBa, IpH
yeMy TO He MOpajy OMTH caMO HOpMeE jaBHOT ITpaBa, KaKO OH TO NOTPELIHO CMa-
Tpa. Papu ce, AakAe, 0 HOpMaMa KOje 3aKOHOAaBall HHje IMpoInicao, Beh ux je
Hallao Kao NMpaBHAA, OMINITE YCBOjeHa Y LTHBHAH30BAaHOM APVUITBY. ApyruM pe-
YyHMa, PaAH Ce€ O KVATYDHHM HOpMama, Koje je — Kako Kake Majep — Ap:ka-
Ba nmpH3Hara. HaMa ce YHHH Aa je OCHOBHH H3BOp HOPMH V OMIITEM CHCTEMY
H AVXY IPaBHOI IIOPETKAa jJEAHOT ADVILTBa—Ap>KaBe, Ta OHAO Aa ce paAH O IH-
CaHHM HAHM HenmHcaHuM HopMmama. Haume, M mpolmicaHe HOpMe V IPBOM DEAY
jecy HOpMe KOje IpOM3HAa3e M3 OILLTEe KOHCTeAallHje U CHCTeMa ITpaBHOT
YCTPOjCTBa AP>KaBe, H HHXOBO IIDOIHCHBAlbE, IO HallleM MHIILbEIbY, HE 3HauH
IUXOBO KOHCTHTVHCale, Beh 3Haul caMo BUXOBO AeKAapucamwe. Y Be3H C THM,
Tpefa HaBeCTH MHcao Kojy je Hemauku npodecop Iy AoHa H3pas3HO Y CBOM
PaAy O NpOTHBOpaBHOCTH: ,Huje MpOTHBIPaBHO — Ka)ke OH — OHO IITO je
3abparmeHo (M 3aTO LITO je 3a0pareHo), Hero ce Mopa Y3eTH OOPHVTO, Aa IIpas-
HH TNopeAaxk 3abpambyje OHO NITO je NMPOTHBMIPaBHO (M 3aTO IUTO je IMPOTHB-
npaBHO)"” (19).

IIIta je A0O3BOAEHO a IuTa 3a0parkeHO YV jEAHOM APVIUTBY — IPOU3HAA-
3M U3 OMNINTEr AyXa IPAaBHOT NopeTka. [IpeMa TOMe, H OHO IITO je IPOICAHO
Kao AO3BOAEHO HAH 3a6pameHO, HHje AO3BOAEHO HAHW 3abparbeHo 3aTo LITO je
npormcano. M3 0BOT MPOM3HAA3H 3aKAY4aK Aa Cy 3abpaHe H oBaauihewna, Koja
NIOCTaBAa MPaBHH NMOPEAAK, Y CVIUTHHH H 110 IOPEKAY HCTOPOAHE, na 6e3 063Hpa
A2 AH CY H3DHYHTO NpOITHMCaHe UAH Hicy. Pa3Amka je H3MebBy HMpOmHMCaHHX H
HENpOIHCAaHHX HOpMa Y TOME LITO MpOIHcaHe HOpMe NMOoCTaBhajy 06aBe3Ha mpa-
BHAQ NOHAIUama Y OApebeHHM BaHKPUBHYHHM IpaHaMa IpaBa, H HBHXOBO Kplle-
e NPEACTaBba MPOTUBIPABHO AEAO, MaAa HE MOpa HCTOBPEMEHO NMPEACTaBhba-
TH H KPHBHYHO AEAO, VKOAMKO Ka0 TAaKBO HHje NMPEABHBEHO M 3a Hera HHje OA-

(14) Cpsentuh—Crajnh, op. cit., crp. 125.
(15) Ap M. Paaosanosnh: KpusnuHo npaso, Omurm aAeo, Beorpaa, 1965, crp. 111.

(16) Alexander Graf zu Dohna: Die Rechtswidrigkeit als allgemein giiltizes Merkmal im
Tatbestande strafbarer Handlungen, Halle a. S., 1905, ctp. 27.
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pebeHa KpMBHYHA CaHKIHja — AOK HENpPOIHCAaHe HOPME CBOjY IMPaBHY CaHKIH-
jV IpBO H jeAHHO AOOHjajyv Kpo3 KPUBHUYHH 3aKoH. IIpu ToM Tpeba HarAacuTH
Aa HE IOCTOje pa3sAMuYHTe MPOTHUBIPABHOCTH, IpabBaHCKONpaBHA, aAMHHHCTpa-
THBHONPpPaBHAa, HTA. — Beh MOCTOjU jeAHa jeAHOPOAHa mportuBnpasHocT. Ho, He-
MOTpeBHO je OoBaj 3aKAdYYaK IPAAHTH Ha 6a3u Heke aricTpakTHe HOpMe, Koja je
AHlUEHA CBOI KOHKDETHOT CaAp’Kaja, Kao IITO TO YHHH BeAuHr, jep mpoTHB-
[MPAaBHOCT je IMPOTHBHOCT IIPaBY, MPOTHBHOCT HOpMaMa IPaBHOT IOPETKa — IPH
yeMy je 3a HEeHO IoCTojamke Ge3 3Hauaja O KOjoj IpaHH IpaBa je ped. AKO Ka-
JKEMO, HIIp., Aa je jeAHa nojaBa HPOTHBHA PHU3WYKHM 3aKOHHMa, OHAA HHINTA
He Melha V CYIUTHHH CTBapH YHILEHHIIA Aa AH jé IOCPEAH ITPOTHBHOCT 3aKOHY
CAOGOAHOr IaAalka, 3aKOHY akllHje W peakliHje, HAM HEeKOM APYIroM 3aKOHY
d:usuke. JeAHOCTABHO, IOjaBa je MPOTHBHA 3akoHy ¢usuxe. Hcra je curyanuja
H Y Ipasy.

4. Caepeha usparama hHeMO NOCBETHTH NOjMY NPOTHBIPABHOCTH YV Mare-
pHjaaHOM cMHCAY. OApDEANTH MojaM IPOTHBIPABHOCTH Y MaTE€PHjaAHOM CMH-
CAY, 3HaUl OATOBOPHTH Ha IHTalbe 3allTO C€ JEAHO AEAO CMaTpa IPOTHBIIPaB-
HHM, OAPEAHTH IIITa je TO YV CYIUTHHH IITO jEAHO AE€AO YHHH IPOTHBIPABHHUM.

Panuje je HaraaureHo Aa je Majep Aao MarepHjasHy AebHHHIIHjY HIpPO-
THBIIPABHOCTH. MaTepujaAHOCT meroBe AedyHHIMje je Y ToMe, INTO CY KYATYp-
He HOpMe, 10 HEeMY, TAKBe HOpME KOjuMa ce HelITO 3amoBeAa WAU 3abpamyje
DaAM 3allTHTE APVINTBEHUX HHTepeca (17). Ha Taj HayuH, no HallleM MHUILbEBY,
Majep mokyiuaBa Aa, oApebyjyhu conuHjaAsHH caAp’kaj H CBPXY OBHX HOPMH,
OAPEAU peaAaH 3Hauaj HUXOBOT Kplllelha — AaKAe€ MaTepHjaAHY CYILUTHHY IIpPO-
THBOpaBHOCTH. MebyTuM, Majepy ce ocrmopaBa Aa je AaO0 YHCTY MaTepHjaAHY
AepuHUNIjY TPOTHBIIPABHOCTH. XajHuIr (18). HaBOAH cAeAehie mpuroBope Maje-
poBoj peaaHoj (MaTepHjaAHOj) AedHHHIIHjH IpPOTHBHpaBHOCTH. Ilo Majepy
Ka’ke OH — IPOTHBIIPABHOCT je OHO IOHAlIawe, KOje IMPOTUBPEYH OA Ap>KaBe
IIPH3HAaTUM KVATYPHHM HopMama. MebyTuM, Koje KYATYpHe HOpMe Cy IIpH3HaTe
OA CTpaHe Ap>KaBe, HAH KaKO TaKBO IOHalllalke H3MEHEeHO Mopa OuTH (Y ueMmy
je ’meroBa H3BUTONEPEHOCT, AeBHjaHTHOCT — npuM. A. A.) — o Tome Majeposa
AebHHMIMja He TOBOpH HuINTa. UHCTO MO3UBalke Ha KYATYPHY YCAOBAEHOCT
mpaBa He MO’Ke 0CAODOAHTUH AedHHHIIU]Y IeHOr GOPMAAHOT KapakTepa. Jep
Tpeba MMaTH Y BHAY Aa Majep He 03Hauara Kao MaTepPHjaAHO ITPOTHUBIPABHO
HAIIPOCTO jEAHO ,KYATYDH MPOTHBHO’ IOHAIIAIE, HETO jEAHO TAaKBO ITOHAIIAME
KOje je MPOTHBHO OA Ap)KaBe NPH3HATHM KYATVPHHM HOpMama. APYrHM peuH-
Ma, XajHunr 3aMepa Majepy Aa HHje 0GjacHHO 3allITO je Ap’KaBa ITPH3HAAa OA-
pebeHe KyATYypHe HOpMe, H 300r yera ce jeAHO NMOHAlIamke, Kao KPIIEHE OApe-
beHe KYATYpHe HOpMe, cMaTpa NPOTHBIPAaBHHM. PeaAHa OAH. MaTepHjaAHa Ae-
$uHmImja mporHBNpaBHOCTH, o XajHUIlY, MOpa CE€ TPa>KUTH KpPO3 CaraeAaBa-
e ApJKaBHe BOode. Mopa 6uUTH, HauMe, OTKDHBEH OHaj KapakKTep paAme, 300T
KOra 3aKOHOAaBall by 3abpamyje, a Taj KapakKTep ce CacTOjH Y HEHOj IIKOA-
AHBOCTH 3a Ap>XaBy. XajHHUIl, MeBYTHM, cMaTpa Aa OBAE HIIaK He MO’Xe GHTH
ped 0 npasHoj peaAHoj AebUHHLIHJH MPOTHUBIPABHOCTH, Beh Aa je mocpean mo-
jaM IPOTHBIPABHOCTH Y COLIHOAOLUKOM CMHCAY. Y IOTA€Ay MOryhHOCTH AaBa-
1a IpaBHe peaAHe AebHHHIIHje NMPOTHBIPABHOCTH OH j€é CKENTHK, a 3a COLHO-

(17) T. JKusanoBuh, op. cit., crp. 201.
(18) Heinitz: Das Problem der materiellen Rechtswidrigkeit, Breslau, 1926, crp. 109.
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AOLLKH MOjaM IIPOTHBMPABHOCTH CMaTPa Aa OH He MOYKe MTOCAYKHTH pellaBaby
mpobAeMa OCHOBA HCKAdVUerha IPDOTHBIPABHOCTH, I1a CTOTa KPHTHKYje OHe ay-
Tope KOjH, MOKylIaBajvhH Aa AaJy MaTepHjaAHH MojaM INPOTHBIPABHOCTH, V
CTBapH O0ApebVYjV HeH COLIMOAOLIKH IOjant.

Hemauku HayyHHK AHCT je IPBH Aa0 MaTepHjaAHO-bOPDMAAHH 110jaM MpoO-
THUBNPABHOCTH. ¥ POPMaAHOM CMHCAY AHCT AebHHHIIE ITPOTHBIPABHOCT Kao
MPOTHBHOCT A€Aa AD’KaBHOj HOpMH. Y MaTepHjaAHOM CMHCAY, IO HeMy, Ipo-
THBIIPABHO je OHO AEAO KOje je ADVIUTBEHO INTETHO (aHTHCOLHjaAHO HMAH CaMO
acouujaaro) (1?). Y nHamoj AuTepaTypH MaTepHjaAHO-POPMAAHH [I0jaM IPOTHB-
NpaBHOCTH Aaje akaAaeMmHK ap JKusanoBuh (*°). ITo weMy, MPOTHBIOPABHOCT V
(OpMaAHOM CMHCAY jecTe NMPOTHBHOCT H3BECHOM ITPAaBHOM MNpOmHCY (HOPMH) Y
OOAHKY HalaAa Ha M3BECHO KPHBHYHOIPABHO A0Opo. Y MarepHjaAHOM, HAHM —
kako JKuBaHOBHh Ka’ke — TauHHje, YV MaTepHjaAHO-DOPMAAHOM CMHCAY, IIPO-
TUBIPABHOCT je MPOTHBHOCT H3BECHOM IPaBHOM ITPOIMMCY (HOPMH) V OOAHKY
HanaAa Ha HM3BECHY KPHBHYHOIIPDABHY HHAUBHAVAAHY HAHM KOAEKTHBHY IOTpe-
Oy MocTojama ApPVUITBa-Ap>KaBe. JKuBaHOBHh cMaTpa Aa YHCTO MaTepHjasHa
aedHHHIIHja MPOTHBIIPABHOCTH HHje AOBOMAHA MO 3ayepy, MaTepujaAHO IMPOTHB-
IIDaBHO je OHO IOHAlllawe, KOje IO CBOjOj BPCTH AP’KAaBH BHIIIE IUTETH HETO
wto joj xopuctd (BHA. Heinitz, op. cit.,, crp. 110). IIpeMa YemIkoM ayTopy
OAwrapy (2') MaTepHjaAHa ITPOTHBIPABHOCT CE€ CACTOJH YV COLIMjAAHOj ILIKOA-
AHBOCTH A€Aa. Y COBJETCKOj KPUBHUHOIIPABHOj] AHTepaTypH (22) MpOTHUBIPAaB-
HOCT Ce Yy MaTepHjaAHOM CMHCAY H3jeAHauaBa Cca ADVILTBEHOM omacHorihy,
KOja ce MojaBayje Kao nocebaH eaeMeHAT AePHHHUIIHje KPHUBHYHOT A€AQ.

IloA yTHIIAjeM COBjeTCKe AMTepaType H Yy HallOoj NOCAEPAaTHOj AHTEPATY-
PH BAaAa MHIILAEHE AA CE€ IMPOTHBIPABHOCT Y MaTEPHjaAHOM CMHCAY H ApDY-
LITBEHA OMAaCHOCT Nokaamnajy. Tako, Hup., Cp3entuh—Crajuh HCTHYY Aa NIpoO-
THBIIPABHO A€AO V CVILTHHH HHje HUILTA APYIO Hero oApebeHo noHauame 4oBe-
Ka KOjUM Ce HamaAa jeAHa APVIITBEHa BPEAHOCT — a TO je APVIUTBCHO OIAaCHO
Aeao. TIpeMa ToMe, APVILUTBEHa ONMACHOCT A€AA M NMPOTHBIPABHOCT Y MaTe€pHjaA-
HOM CMHCAY He MOTY OHTH moceGHH eAeMEeHTH KpPHBHYHOT AeAa. HaBeAeHH ay-
TOPH, AOCAEAHO H3HETOM PE30HOBalby, 3aCTVHAjY MHIIACHE Ad IPOTHBIPABHOCT
Kao eAeMeHAT OMUITET MojMa KPHBHUHOT A€Aad, MOyke OHTH cxalieHa camo Kao
¢dopMarHa TIPOTHBHOCT. MaTepHjaAHa NPOTHBIPABHOCT, MOIUTO MPEACTaB»A
APVUITBEHY ONACHOCT, O3HauaBa ce Kao 3acedaH €AeMEHaT MOA HMEHOM APVIIT-
BEHE OMNAaCHOCTH.

MebyTtuMm, Aok Cpaentnh—Crajuh cMmaTpajy Aa je ApVIUTBEHA ONACHOCT
CcaMOCTaAaH €AEMEHAT INOjMa KPHBHUYHOT A€Aa, OABOjeH OA MPOTHBIPABHOCTH
v dopmMasHOM cMHcAy — BehH 6poj ayTopa, MOA yTHUajeM COBJjETCKE AHTEpa-
Type, CTOjH Ha CTAHOBHIUTY AQ CY NPOTHBOPABHOCT Y $OPMAaAHOM CMHCAY H
APVIUTBEHAa OMACHOCT ABE CTpaHe jEAHOT HCTOI €A€MEHTa, ABE CTpaHe jeAHe
MeAase. [IpoTHUBOPABHOCT Ce NojaBasyje Kao popMaAHH H3pa3 ApVIUTBEHE ona-
CHOCTH, a APVIITBEHa OMacHOCT Ce MojaBAyje Kao MaTepHjaAHH H3pa3 NMPOTHB-
MpaBHOCTH. IIpeMa TOMe, NMPOTHBMNPABHOCT H APYIUTBEHa OMAaCHOCT MOjaBiYjy
(18) Liszt, op. cit., cTp. 139.

(20) JKusaHosih: OCHOBH KpHBHYHOr npasa, cTp. 205.
(21) Erich Olgar: Studie o protipravnosti, Ilpar, 1940 (pe3iuae) moa 3, crp. 103.

(22) CoBeTCKOe YroAoBHoe npaBo, O6wwas 4acTb. KOAEKTHB ayTopa MOA OMLUTOM peAaKUil-
joM Ap B. M. Uxukmaade, Mocksa, 1959, ctp. 125.



OAHOC APVIOTBEHE ONACHOCTH H NPOTHBIIPABHOCTH 201

Cce Kao jeAaH eAeMeHaT OmuTer IojMa KPHBHYHOT A€Aa, KOjH caMO HMa CBoja
ABa H3pa3a: MaTepHjaAHH U ¢opMasHH. OBakBO MHIILbEwe 3acTynajy Taxosuh
(ctp. 116), PapoBanoBuh (ctp. 106), C. ®Ppank (crp. 117—118) u Ap.

Mu ce He 6HCMO MOTAH CAOXKHTH Ca CXBaTameM Aa Cy dopMaAHa IIpOTHB-
NMPAaBHOCT M APVIUTBEHa ONACHOCT ABa H3pa3a jeAHOT HCTOT €AE€MEHTAa OIIIITET
nojMa KPHBHUYHOT AeAa. Mu ce He GHCMO MOTAU CAOXKHMTH HH Ca THM Aa CY
IIPOTHBIIPABHOCT V MaTEPHjaAHOM CMHCAY H ADVIUTBEHAa OIACHOCT jeAaH Te
HCTH eAeMeHAT. ApPVINTBEHA ONACHOCT jecTe MaTepPHjaAHH EA&MEHAT OIIITer
mojMa KPHBHYHOT A€Aa, aAH He M MaTepHjaAHa CTpaHa IMPOTHBIPaBHOCTH. Ma-
TeEpHjaAHA IPOTHBOPABHOCT 3HA4Yu ADVINTBEHH caAprkaj GOpMaAHe IpPOTHB-
IPaBHOCTH, a APVIUTBEHA ONACHOCT 3HAayd APVIITBEHH CaAp:Kaj ILEAOKVIHOI
KPHUBHYHOT AeAa. MaTepHjaAHa IPOTHBIIPABHOCT U APVIITBEHA OIIACHOCT Ca pas-
AHMYHUTHX aclleKaTa OCBETA»aBajy OIMITH IOjaM KPHBHYHOT AeAa. Marepujaana
MPOTHBIIPABHOCT OLPTaBa COLMjaAHO-IPAaBHY MATEPHjaAHOCT KPHBHUYHOT A€AQ,
a ApVIITBEHa OIACHOCT OLpTaBa CONHjaAHO-pallHOHAAHY MaTEPHjaAHOCT KpH-
BHYHOT AeAa.

V AarHUM u3AaTalkbUMa heMO HacTojaTH Aa GAMDKHM OfjalrmereM IojMa
MaTepHjaAHe IIPOTHBIPABHOCTH U HOjMa APVIUTBCHE ONACHOCTH IIOTBPAHMO H
AOKa’XeMO rope H3HeTe KOHCTaTalHje.

IIpoTHBIPaBHOCT ¥ MaTepUjaAHOM CMUCAY je, IO HallleM MHINAEHY, IIPo-
THBHOCT OHOME IITO YHHH CaAp’KHHY HOpMe. AOK je IIPOTHBIIPAaBHOCT Y $Op-
MAaAHOM CMHCAY IPOTHBHOCT CaMOj HOPMH KaO TaKBOj — AOTAE je Yy MaTepH-
jaAHOM CMHCAY IIPOTHBIPABHO OHO AEAO KOj€ je CVIIPOTHO CaAp’Kajy HOpPMe.
AOK IpPOTHBIPaBHOCT AeAa V¥ GOPMAAHOM CMHCAY 3HAUHM jJEAHOCTABHO ITPOTHB-
HOCT A€Aa IIPABHOM IIOPETKY — IPOTUBIPABHOCT A€AA Y MaTEPHjaAHOM CMH-
CAY 3Ha4yH IIDOTHBHOCT A€Aa OHAKBOM IIOHAIIAlY KAKBO NPABHH IIOpEAAK 3a-
xteBa. IIpoTHBIpaBHOCT ¥ GOPMAaAHOM CMHCAY 3HAYM KpIIEHe INPaBHUX IIPaBH-
Aa TIOHAlllawka, a IPOTHBIPABHOCT V MATEPHjaAHOM CMHCAY 3HAauH HecAarambe
VYHIBEHOT JIOHalllakha Ca ITIOHAUIaleM KOje Kao APVIUTBEHO KOPHUCHO M IEAH-
CXOAHO IpaBHH IIOpeAaK xohe Aa yCrmocTaBH H 0oGe30eAH. 3Haud, 3a OLEHY
MaTepHjaAHe IPOTHBIPABHOCTH jJEAHOT A€Aa MEPOAABHO j€ YTBphHBambe 3Hauaja
TOI A€Aa ca TA€AMINTA APVIUTBEHUX INOTpe6a M UHTEpeca, HETOBOT II0AOXKAja
H MECTa Y CKAOIIY APVIUTBEHHX BPEAHOCTH. MaTrepHjaAHa HPOTUBIIPABHOCT CE
ca Te Tadke TAGAUIITA IOjaBiVje Kao jeAaH cyO O OpYUITEEHO] He8pedHOCTU
dena, Kao HETaTUBHA ADVIITBEHA OlLEHA A€Aa. Y AHTEPATYpH CE YeCTO O Mare-
PHjaAHOj IPOTHBIPABHOCTH TOBOPH Ka0 O ,,HETATHBHOM BPEAHOCHOM CVAY’ HAH
Kao 0 ,CYAy O HeBpeAHocTH''. OBakBO MHIlmeme cycpeheMo koA Beaneaa
(Welzel, op. cit., cTp. 46), koju ka>xe: ,IIomTO MpaBHH NMOpPeAaK ca CBOjHM HOD-
mama M oBAamthemnMa xohie Aa YCIIOCTaBH jeAaH IYHOBpeAHH (wertvoll) co-
LIHjaAHH >KMBOTHH IIOPEAAK, CBAKO IIOHAlllarke KOje OBO ITYHOBPEAHO CTakhe OCY-
jehyje, npeAcTaBsda IPOTHBIPABHO OCTBaperwe Guha.” Haraep (2) y TOM cMH-
cAy kaxe: ,Kapa MH jeAHY paA®my HAM HEKM GEHOMEH O3HAa4YHMO Kao IPOTHB-
IIpaBaH, OHAQ TY AOAA3H A0 H3pa’kaja Hall BpeAHOCHH cyA”. Ca raeAuiTa oBe
EPDEAHOCHE OlieHe, IO 1heMY, IIOCTOje TPH KaTeropHje AeAa: ,IIpaBYCXOAHA'
A€Aa, MpaBHO HHAUDEPEHTHa AeAa M NPOTHBNpaBHa AeAa. KoA IpBHX, pe3ya-

(23) Dr. J. Nagler, op. cit. ctp. 13.

5 AHaau
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TaT HHUXOBOT BPEAHOBalka Ca TACAMINTA IPABHOT IIOpETKa je INMO3UTHBAaH, KOA
ADVYTHX, HBHXOBa BPEAHOCT je MaHAHBA OAH. BPEAHOCTH HeMa, a KoA TpehHx
PaAH ce O NMpaBHOj HeralWjH, Tj. O NIO3HTHBHOM VTBpDHBaWky HBHXOBE IIpDAaBHE He-
BpeAHOCTH. CyA O NMPOTHBHIPABHOCTH je ocybyjvhu CyA, OH je NpeKop NpOTHB-
CTajamby IMPaBHOM ITOPETKY.

IToctaBma ce mutame, kKO oApebyje luTa ce y jeAHOM ApVIUTBY cMarpa
HEBPEAHUM, ADYTHM peuHMa, KO AOHOCH CYA O HEBDEAHOCTH A€Aa, KO Olemyje
jeAHO AeA0 ka0 NMpPOTHBOpPaBHO. AHCT (24) cMaTpa Aa je MaTepHjasHH caAp:Kaj
MPOTHBIPABHOCTH HE3aBHCAH OA OlieHe 3aKOHOAaBLa — Aa je, AaKAe, MeTa-
jvpHCTHYKH. 3aKOHOA@Ball He MporAallaBa A€Aa IPOTHBIPABHHM, OHa Kao TakK-
Ba Beh mocroje M OH UX camo HaAa3u. Behuna ayropa, nak, cMaTpa Aa IIPOTHB-
IPAaBHOCT jEAHOT AeAa HHje VHampeA AaTa, Beh Aa 3aBHCH OA IETOBOI BPEAHO-
Bamba Ca TAEAHIITAa APVIUTBEHHX HHTepeca H norpeba.

Ilo Haraepy (ctp. 14), MaAa je BpeAHOBame€, IPHPOAHO, V Ca3HajHO-TEO-
PHjCKOM CMHCAY CYOjeKTHBHO Te OTYA M PEAATHBHO, HIaK OHO Y YCAOBHMa
COLMjaAHOT JKHBOTA H Ca TACAMIUTA NPAKTHYHHX NOTpeba MMa OIMUTH Kapak-
Tep. BeAnea HcTHYe Aa je NMPOTHBNPABHOCT jeAaH oGjektuBad cyA. CyGjekt
HETAaTHBHOT CYAa BPEAHOCTH HHje NOjeAHHH YOBEeK, HEro IMpaBHH IIOPEAAK Kao
TakaB. CyAlja He MO>Xe AOHOCHTH OBaj BPEAHOCHH CYA, OH CaMO MOXe Aa Beh
AOHETH BPEAHOCHH CYA OA CTpaHe IPAaBHOT NOpeTKa CaMO HaKHAAHO IMOTBPAH
(Beauea, ctp. 46).

Ilo namrem MHILbeRY HEMa CYMEe AQ je OlleHa IPOTHBIPABHOCTH jeAaH
o6jeKTHBaH BPEAHOCHH CYA. H Aane, MOIUTO je NMpaBHH NMOPEAAK H3pa3 BOASE
BAajpajyhe kaace — TO OHA2Z OCHOBHO MEPHAO 3a OLEHY NPOTHBOPABHOCTH H
APVILITBEHE HEBPEAHOCTH jEAHOI AeAa jecTe BOda H HHTEpeC BAaAajyhe kaace
y oApebeHom ApymrBy. IIpn ToMe, MebyTnM, TpeGa mmatu cAeAehie v BHAY.
3akoHOAaBall je Taj KOjU OBY BOAY H3pakaBa H NpaBHO odopMayje. OH je,
AakAe, Taj, KOjH olewmyje APVIITBEHY H IPAaBHY BPEAHOCT OAHOCHO HEBPEAHOCT
MoHalata »sYAH. Ca Te Tauke FAEAMINTA NocMarpaHo, AHCT HUje y IpaBy Kaaa
Ka’ke Aa 3aKOHOAABall AeAa He NporaallaBa IPOTHBIPaBHHM Beh HX HaAasH.
MebyTHM, Vv jeAHOM ApYroM OOGpTY IOCMaTpaHO, CTBAap H3raeaa Apvkumje. Hu
BOMba BAaAajyhe kaace HH, IpeMa TOMe, BOba 3aKOHOAABLIA, HHCY allCOAVTHO

AaTH H HEe3aBHCHH ADVIITBEeHH deHoMeHH. Bosa Baaaajyhe Kaace H HHTEpECH
BAaAajyvhe KAace YCAOBAEHH CY HCTOPHjCKHM Pa3sBUTKOM OApebeHOr ApVINTBA,

V NPBOM pPEAV Pa3BHTKOM HHeTOBHX NPOH3BOAHHX cHara. IIpema ToMme, mra he
GHUTH HHTepec BAaAajvhe kAace, ma crora H mra he GHTH Boda BaaAajyhe kaa-
Ce, 3aBHCH OA €KOHOMCKE CTPYKTYPE ADPVIOTBA H OA NMOAHTHYKOTI CHCTEMa Tora
APVIITBa KOjH U3 e npoucTtude. Ca Te Tayke rA€AHINTa IIOCMaTpaHoO, APVILTBE-
HO NOAHMTHUYKA M €KOHOMCKa CTPVKTYpa ApVINTBa 3ampaBo oApebyje 1mura he
6UTH MHTEpEC KAace Koja je Ha BAaAajvheM MoAo’Kajy v TOM APVIUTBY H Koje
he ApvVIOTBeHe OAHOCE OHAa MMaTH Aa OAp>kaBa u Gpannm. IIpemMa TOMe, Bodva H
HHTepec BAaAajyhe Kaace ce MojaBaVyjy Kao HCTOPHjCKH AaTH H YCAOBAEHH
ApVIITBeHH ¢deHOMeHH Ha OApebeHOM cTeneHy pa3BHTKa IIPOM3BOAHHX CHara H
MPOAVKIIMOHHX OAHOCA. 3aTO HHje HempaBHAHO pehiM Aa 3aKOHOAaBall Y CY-
LITHHU HE IMporAamasa oApebeHa AeAa NpOTHBNPaBHHM, Beh ce AeAa kao Ipo-
THBIIpaBHA HaAa3e, jep HY>KHO NpOH3HAa3e H3 oApebeHe ApYIUTBEHO-TIOAHUTHYKE

(24) F. v. Liszt. op. cit. crp. 140.
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M €eKOHOMCKE KOHCTeAalluje APVILUTBA ¥ OAPebeHOM HCTOPHjCKOM TPEHVYTKY. Aa-
KA€, BOba H HHTEpeC BAaAajyhe KAace caMO IMPHMapHO-ONaXkajHO IMPEACTaBAa
HM3BOp OlleHE ITPOTHUBIPABHOCTH jEAHOT A€Aa, a CYIUTHHCKH OlleHa IPOTHBIIPAaB-
HOCTH jEAHOT AeAa OApebeHa je caMOM €KOHOMCKOM M IOAUTHYKOM CTPVKTYV-
poM oOApebeHor ApyILTBa, HCTO TaKO Kao INTO je OBOM CTPYKTYPOM oApebeHa
BOba M HHTEpeC BAajsajvhe kaace.

VY AocapallmbuUM H3AaralbHMa BHAEAH CMO TAE€ A€XXKH H3BOP KPHUTEpHjyMa
3a OlleHy HMPOTHBIPABHOCTH OAHOCHO ADVILUTBEHE BPEAHOCTH H HEBPEAHOCTH
Aeaa. Caaa je moTpeOHO BHAETH XaikO Ce CTBapa OBaj BPEAHOCHH CVA, KaKo ce
AOA23H AO HETAaTHBHE BPEAHOCHE olieHe OApebeHOr AVACKOT IIOHAIIamba.

IIpaBHU mopeAak, Kao To je Beh peueHo, xohie Aa 006e30eAH TakBe ApY-
LITBEHE OAHOCe, KOju he oMoryhurH omncraHak, GpyHKIIMOHHCAle H AasbH pas-
BOj ApvuirBa. Aa 6u ce 00e30€AHAO OCTBapeme€ OBAaKBHUX APVIUTBEHHX OAHOCA,
npeA NojeAuHUe Ce MOCTaBAajy AY>KHOCTH Aa ycaraace CBOje ITOHAlllale Y CO-
1IHjaAHOM >KHBOTY ca IOTpebGaMa oIcTaHKa, GVHKIHOHHUCAkha U AabEr pa3BHI-
Ka ApviorBa. IIpaBHH NopeAak, Kao OApa3 oApebeHux ApPYIITBEHHMX OAHOCa Ha
6a3u oApebeHoOr cTemeHa pasBHTKa OPOM3BOAHHUX CHara, YCIIOCTaBda OATrOBapa-
jvhe Ay>xHoCTH KOje ce Hamehy CBHM uAaHOBHMa ApvyiuTtBa. CBaku mojeAuHarny
MOpa Aa Ce IOHAaIla YV CKA2AY Ca OBHM AV KHOCTHMa — 3Haufi, COLIHjaAHO Iie-
AHCXOAHO. AakAe, HOpMe VBEK V ceGH caApxKe oOApebeHy AY’KHOCT, Koja ce
[OCTaBha IPEA YOBEKa Y HEroBOM IoHaluawy Vv Apyiutsy. Kpuere te 0yacHo-
CTU je MmarepujanHa NpoTuUNpPAaeHOCT.

OBAe AOAa3HMO Y CHTValHjy Aa C€ M3A0KHMO KpHTHIIM KOjV je LIy Aona
vunHHO PepHeKy (25), TBpAehn Aa ce oBaj ca CBOjUM KOHCTaTalHjaMa BpPTH VY
kpyry. Hanme, npema PepHeky — Kako kake Iy AoHa — IIpOTHBIpaBHa paA-
a je HCTOBPEMEHO NPOTHBAY’KHOCHA U INMPOTHBHODMHA: AV’KHOCT IIOCTOjH Ca-
MO TAe je H3AaTa HOpMa, HOpMa ce o0jaBiyje caMo OHAA KaAa TpeGa Aa Oyae
3acHOBaHa jeAHa Ay kHocT. Ho, HacraBma Iy AoHa murame — xada je jeana
PaAlma OPOTHBHOPMHA, M CTOra NPOTHBAY)KHOCHA, M CTOTA IPOTHBIpaBHA —
IIPEACTaBda Y3aAVAHO ITHTAME.

CMatpamo Aa je npuroBop 1ly Aone HeocHoBaH. ITuTama ce pa3pelaBajy
DEAOM: jEAHO AEAO je NPOTHBIPABHO jep je NMPOTHBHO HOPMM, a IPOTHBHO je
HODMH jep OACTYIIa OA AV>KHOCTH KOjy oBa HopMa oApebyje. Ocraje, cTBapHO,
MO’KAQ IHTal€e KaA jEAHO ACAO OACTVIA OA Ay’KHoctH., PepHek cmarpa Aa he
Ce TaKBO IPELH3HO oApebuBame caAp’kaja IIPOTHBIPaBHE paAke Y3aAVAHO
TPaKHTH Yy AHTeparypH. OBoMe TpeGa AOAATH Aa je TaKBO Ipelu3HO OApebH-
Bale H HenorpeGHO. MH heMo MaAo KacHHje TO M ITOKasaTH.

ITa mmak, y moraeAy MoryhHOCTH caAp>kajHOr oApebuBama HMPOTHUBAYK-
HOT IIOHalama Kao CaAp)kaja MaTepHjaAHe IPOTHBIPaBHE paAme, Tpeba pehn
caeaehe:

IIITa ce cMaTpa COLIHjaAHO-IIEAMCXOAHHMM, IIa IIpeMa TOMe AV KHHM ITOHa-
nramweM — Hajueinthe je mpeABHDBEHO y MpaBHUM IIPOMMCHMa BaHKPHBHYHOIIPAB-
HOr KapakTrepa. MebyTtuMm, To HHje yBeK cAyyaj. Beh paHHje cMO pekaAH, KaA
CMO TOBOPHAH O GOPMAaAHOj IPOTHBIIPABHOCTH, AA HOPME He MOpajy OHTH VBEK
rmicaHe, Beh MOTY MPOH3HAA3UTH M3 AyXa H CMHCAA LIEAOKVITHOT IIPaBHOT IIOpET-
ka. Ca raeauiTa MaTepHjaAHe ITPOTHBIIPABHOCTH TO 3HaUH Aa COIHjaAHa Ipa-

(25) Ferneck: Die Rechtswidrigkeit, Jena, Gustav Fischer, 1905, crp. 2.
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BHAA [IOHalllatba HE MOpPajy YBeK OHTH OApebeHa Kpo3 IHCAaHH caAp:Kaj mpas-
He HopMe, Beh caAprKaj HOpMe MO’Ke IMPOH3HAA3HTH H3 OITITE TEHAEHIHje Kpe-
Tama H pa3BHTKa OApebeHor ApVILTBa, Te Ha Taj HAUYHH OAPEAHTH KOje je moHa-
LIame NPaBHO H COLHjaAHO aAE€KBATHO, a KOje TO HHje.

HMma Muiivema Aa Y CAVYajeBUMa KaAa AV KHO NOHAIlaihe HHje H3pUuu-
TO npeABHBEHO — OHO Tpeba Aa ce yTBpbyje mo KpurepujyMy T3B. ,,00jeKTHBHE
OprKpHBocTH” . O6jeKTUBHA GPHOKAUBOCT 6H, no Beaneay (28), 6uAa GPHIK.DH-
BOCT Y IOHallIalby KOja Ce MO’Ke OYEKHBATH OA CaBECHOT H yBHUbaBHOr YOBEKa.
IIpema TOME, AY>KHOCT Tj. IPABY CXOAHO MOHalllatbe OH OHAO OHO IOHALIAKLE
Koje 6M YV AaTOj CHTyallHjH OCTBApHO CaBeCTaH M yBHbaBaH yoBek. OACTymame
OA TOT NOHalllaka OHAO OH IPOTUBAY’KHOCHO OAH. ITPOTHBIIPABHO IOHAIIAK:E.

OBo BeAlleAOBO cxBaTame IMPOTHBIPABHOCTH Y H3BECHOM CMHCAY 3aAupe
v mpo6GAeM BHHOCTH HAH, 60ore pehiH, H3BeCHE eA€MEHTE BHHOCTH MPEHOCH Y AO-
MEH NMPOTHBIPaBHOCTH (27). OneHa Ay’kHHe GPH)KAHBOCTH Y NOHAIaky YOBCKa
PEAOBHO Ce y3HMa Kao OCHOB 3a OlLleHy BHHOCTH Tj. HexaTa. ilo Beaneay ce
OBAe, MeBYTHM, paAH O T3B. 00jEeKTHBHOj GPH KAHBOCTH KOja je He3aBHCHA OA
T3B. CYOjeKTHBHe GPHXXAHBOCTH, KOja yAa3u y nojaM BuHocTH. Ko Bpeba 0Gjek-
THBHY GPH)KAHBOCT, NOHAlIa Ce COLMjaAHO HEAAeKBATHO, T€ MOCTYIA IPOTHB-
npaBHO. AakAe, YYUMHHAAIl IIOCTYMa MPOTHBIPABHO OHAA KaAa H-EroBO IOHa-
HIale HHje Y CarAacHOCTH ca 0GjeKTHBHOM Opmkamusouihiy, 6e3 o63upa Ha TO
Aa AU je OH OHO V CTamy A2 3Ha 3a OBO HAH HHje. Ty je peu o jeAHOj objek-
THBHO] KaTeropHjH Koja YONLLTe He YTHYe Ha Cy0jeKTHBHY CTPaHY AeAa — Ha
KPHUBHIY VYHHHOLA. [IuTame Aa AM Ce VYMHMAAIl MOTao MOHamlaTd U A2 AH je
TpeGaAo Aa ce IoHallla 1O 3aXTeBY O0jeKTHBHE OPHIKAHBOCTH, jeCTe IHTARE Ad
AH je OH KpHUB HAH He — a IIHTame Aa AHM Ce OH IOHAalla II0 3axXTeBY OOjeKTHB-
He OpIDKAHBOCTH, jeCTe ImMTame O0jeKTHBHe COLHMjaAHe olleHe AeAa — H He
crmaAa v AOMEH BHHOCTH, Beh vy AOMeH NpOTHBIpaBHOCTH. Ca OBakBHM CXBaTa-
eM BeAlleAa y IOTAEAY NpelM3Upakba MPOTHBIPABHOCTH A€AA, MOXKEMO CE CAO-
SKHTH. Aa AH ce jeAHO NOHAlllalhe NMOKAANAa Ca AY’KHHM IOHAllameM OAH. ca
NOHAIIAlEM CaBECHOT H YBHDABHOT YOBeKa — TO je ImiTale 00jeKTHBHOr VIIO-
pebuBama TOr IOHAllIalha Ca MOOen0s TMOHAllalka KOjH ce Y COLIHjaAHOM Cao-
Opahajy Meby myAuMa 3axteBa. To je, HECYMIBHBO, jeAHa ODjeKTHBHA MpOLIEHA.
ApVTro je muTame Aa AH je HEKO IMpeMa CBOjHM AMYHHM CBOjCTBHMAa OHO Y CTa-
Y AQ Ce TOHAIIA OHAaKO KaKO TO AY’KHOCT 3axTeBa, H TO je IHTame Koje Tpeba

(26) Dr H. Welzel; Das Deutsche Strafrecht, 6. Aufl., Bepaun, 1954, cTp. 138.

(27) Y Hayuu KPHBHYHOT TpaBa NMPHAHYHO j€ CMOPHO ITHTahe pa3rpaHiyera ITpOTHBIPAH-
HOCTH OA BHHOCTH. V ToM noraeAay, Hmp. Bayman (J. Baumann: Strafrecht, Allg. Teil, 3. Aufl.,
Verlag Ernst und Werner Gieseking, Bielefeld, 1964, cTp. 228); kaxke: CBe Ao nouerka XIX Beia
Yy HayUH HHje YHIeHa OuITpa pa3AHKAa H3Meby NPOTHBMPABHOCTH H BHHOCTH. AaHallwka KPHBITYHO-
npaBHa AOTMaTHKa je, HAMpOTHB, MOTOVHO carAacHa Aa OBO pa3AHKOBame Tpeba uHHHTH. CrnopHo
je, MebyTHM, Kako OBO pa3AHKOBame Tpeba CMpoBecTH. BeAMHr je DpOTHBNPAaBHOCT H BHHOCT pas-
rpaHHuYaBaO Ha Taj HayHH ILUTO je y3eo Aa cBe 06GjeKTABHO TpeGa Aa cnajsa y obaacT MpOTHBIPAB-
HOCTH, a cBe cyGjeKTHBHO y oBaact BHHOCTH. Y pasoBHma Meurcpa, Xeraepca, Haraepa H_Ap. A0-
Aa3H ce, MeBYTHM, AO ca3Haiba A2 OBa FpaHMYHa AHHHja HHje TayHa M Aa HMa TaKBHX CYOjEKTHB-
HITX eAeMeHaTa HelpaBa KOjH HNaK crnaAajy y obaacT MpOTHBMNPAaBHOCTH.

VY noraeAay yHoulewma CyGjeKTHBHHX €AeMeHaTa Y NPOTHBMPABHOCT HajAade je OTHINAO ¢H-
HAaAHO Y4Yelbe O paAlH, NMPH YeMy OHO HIaK — Mo MHILwelby baviana — craje Ha moaa uyra.
Mo Haulem MHILbEIbY, Vuerwe O (HHAAHO] PAAH HH Y KOM CAy4ajy He TpebGa oAGauwTH, jep OHO
i mopeA Tewkoha Ha Koje HaHAa3H, HIAaK OTBapa BpaTa pellelhy MHOTHX AO Caiaa HEPEULIBHX Mpo-
6ieMa y KpuBHUHOM npaBy. Cam BaymaH, moaasehH ca raeAmiITa HOPMAaTHBHOT CXBaTakbha BHHOCTH,
HCTHYE Aa Ce CYA O MPOTHBOPABHOCTH Kao O3jEKTHBAH CYA MOXKE O3HAYHTH K20 jeAaH O0jeKTHBHO-
YHIIEPCOHAAHH CYA, VKOAHKO j€ TO jeAaH O0jeKTHBHO-VHIEPCOHAAMH CYA O OOjeKTHBHOM H cvb6jek-
THBHOM Aorabajy; AOK je CYA O BHHOCTH, AOAVLUeE, HCTO TaKO OOjeKTHBAH VHIEPCOHAAHH CYA, a\H
CYA O OAHOCY H3Meby mpaBHor cv0jekTa H oBor Aorabaja.
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pellaBaTH Y OKBUPY BHHOCTH. IlnTame AY>KHOCTH Tpeba H3ABOJHTH H3 00AACTH
BHHOCTH H [TPEHETH ra y 00AaCT IMPOTHBIPABHOCTH (28).

MebyTHM, OBOAMKO KOHKDETH30Bak-¢ IPOTHBIPABHOCTH OA 3Hauaja je
CaMO OHA2 KaAa je MOoTpeGHO OLIEHHTH Aa AH je IOHallame KOHKDETHOT CaAp-
’Kaja IpOTHUBIPAaBHO HAH HHje. ApDYTHM peyMMa, OBA€ Ce BHILe He oApebyje
ojaM CYIITHHE NPOTHUBIIPAaBHOCTH, Beh ce Aaje KPHTEPHjVM 3a INOjeAHHAYHO
H3ABajame paAlbH KOje CYy NPOTHBIPaBHE OA PDaAmbH KOje HHCY NMPOTHBIPAaBHE.
OBakaB KpuTepujyM GH HaMm GuO norpeGaH Kapa GHCMO MM Ha OCHOBY VTBp-
buBalba IMPOTHBIPABHOCTH jEAHOT AeAa, OHAHM oBAauIhieHHM Aa NMPOTAACHMO TO
AEAO 3a KDHBHYHO A€AO. A TO je HeMoryhe u3 ABa pasaora. IIpBo, caMo YTBp-
buBalbe Aa je OApebeHO AeAO MPOTHUBIPABHO, HE 3HAYH Aa jeé OHO KPHBHYHO
A€A0, jep MPOTHBIIPABHOCT HE YMHH OA jEAHOT A€Aa KPDHBHUHO A€AO, Beh caMo
UPEACTAaBAdA HETOBY KAaPAKTEPUCTHKY, jeAaH eAeMeHaT meroBor mojma. M Apy-
O, LITO MPOM3HAA3H U3 IIPBOT, AP)KaBa OAH. 3aKOHOAaBal je Taj (a He MH) (2°)
Koju oapebvje kKoje he mpoTHBNpPaBHO AeAO OMTH NPOTAAUIEHO 3a KPHBUYHO.
SHauM, 3aKOHOAaBall je Taj KOjH M3 YHTABOI CNEKTpa NPOTHBIPaBHUX IOHAIla-
tha H3ABaja NMojeAHHe KOHKDETHE caAp’Kaje M mporiaamiaBa MX KPHBHYHHM Ae-
AuMa, Aajvhu BHXoB omuc vy 6uly KpUBHYHOT AeAa. Ilpema ToMe, GH3HUKH ca-
Ap’Kaj noHalllawma KOje Ce CMarpa KpHBHUYHHUM AEAOM, HHje OADebeH HeroBom
MaTepHjaAHOM NMPOTHUBIIPABHOLIAY, jep je U UHMTaB HHU3 APYTHX GH3HUKHX CaAp-
’)Kaja MaTepHjaAHO INPOTHBIPaBaH IIa HIAaK He IPEACTaBbda KPHBHUYHO AEAO.
DHU3HUYKH CaAp)kaj TNOHalllalba KOje ce CMaTpa KPHBHUYHHM A€AOM oApebeH je
Kpo3 eAeMeHTe GHha KpUBHYHOT AeAa. MebyruM, MaAa Oulie oapebyje ¢usmu-
KH caAp>Kaj AeAa OHO je BPEAHOCHO HeYTpaAHO OAHOCHO HHAHdepeHTHO. IIpaB-
HO BpEAHOBam€ OCTBapeHOT GHha KpWBHMUYHOI AeAa AOOHja ce KpO3 OLEHY Ma-
TepHjaAHe MPOTUBIMPaBHOCTH. OBaKBO MHIUAERLE 3acTyra BeAWHTr, KOjH KaKe:
,.VIBpbHBale uHIb€HMIlE Aa je OoCTBapeHO Ouhie, caMo Mo ceGH joIl HHKOra He

ocybyje, v 6uhy Hema onene” (3°). I[IpOTHB 0BakBOT MHILbeWa cy Beasea, Tpaj-
HHUH U ApPYTH (3!'). MebyTHM, Ha OBaj HaYHH C€ JEAMHO MO>Ke OOJaCHHTH 3allTo

jEAHO AgAO KoOje 1Ma cBa oDeAeskja KDHBHYHOI A€Aa HHje KPHBHYHO AEAO aKo

(28) Hma cxBaTama Aa AY)KHOCT Kao eAeMeHaT IPOTHBNPaBHOCTH Huie HCTO IOTO M AY’KHOCT
K20 eAeMeHaT KDHMBHLE OAH. BUHOCTH. Bayman (Baumann, op. cit., crp. 228) Hmp. roeopu o Tah.
VYCHY O ABOCTPYKO] QVHKUH]H KPHUBHYHONpaBHe HOpME. ITo ToM yuewy pasAnnyy ce ABe QyHKLuUje
HOpMe. JeAaHTIyT ce HOpMa IojaBayje Kao Bpewy_]yha HopMma. Kao takBa oHa Hapebyje jeAHO co-
IHJaAHO TMOXeAHO CTae: ,.TO Tako Mopa Guru’’ (HMp. KOA Kpabe: ,He CMe ce Y4YMHHMTH 3axTeB
v Tvby HMOBHHY''). AKO ce MoHalale He MOoKAana ca OBMM BpeAHyjyhHM HOpMaMa, OHAa je OHO
npoTuBnpaBHo. ApyTH myT je HOpma oapebyjyhia oan. AyxHocHa Hopma. Kao TakBa oHa ce ympab-
/a Ha cyDjeKTa KOjH joj je TIOABDTHYT H Hapebyje My oApebeHo moHaiiaise: ,,TH Tpe6a’’ (Hmp. KOA
Kpabe: ,He Tpe6a Aa Kpaaeur’'). Ako je cyGjekar KO_]H je HOpMH NOABPrHyTr noaobGaH aApecart
(akd HOPMY MoOXKe Da3yMeTH H CAGAMTH je), OHAA je HeroBa MoBpeaa HopMe CKpHBmeHa. Cama
NoAa3Ha Tayka y4ewa O ABOCTPYKOj (YHKUMjH KDHWBHYHONpDaBHE HODMe je HenpyxBaTaHBa. Beh je
HarnpeA jacHO YTBPbEHO Aa KPHBMYHM 3aKOH He CaAP>XH HUTH CTBapa Hopme, Beh OHe MOCTOje BaH
era H CAyXKe KDHBHYHOM 3aKOMOAaBLly CaMO Kao MHCMHpauuja 3a oApebuBawe 6Githa Kpuauquor
AeAa H cankumje. IlpeMa ToMe, He MoO)Ke Ce TNpDHXBaTHTH MOCTOjake , KPHBHYHOMPaBHe HOpME’’,
Koja 6H Kao TakBa caApxkara y cebH Heke ¢yHkuHje, C Apyre cTpaHe, MaK, MOCMaTpaHoO, yqe.se
O ABOCTPYKOj YHKUMjH HOPME 3aCHOBAHO je Ha NPHBHAHOM HM3TAEAY CTBapH. 3ampaso, AyKHOCT
kao TakBa yBek Je ucTa. Paau ce camo o ABe BpCTe oueHe Ha 6a3H Te AyxHOCTH. IlpBu myr ce
ouemwyje cama AYKHOCT Tj. OGjeKTHBHO Ce Oleliyje Aa AW CE HEKO NOHAWla CXO.\HO AYXXHOCTH, a
ADVTH NYT ce ollelkyje CYGjeKTHBHH OAHOC YYHHHOLA NpeMa AY/KHOCTH, Tj. A2 AH je HEKO MOrao
Aa ce MOHallla CXOAHO TOj AY>KHOCTH. IIDakTHYHO TO 3HaYyMW Aa AY’KHOCT M H:€Ha OlUeHa, Kao objex-
THBHAa OLEHa, OCTaje Yy AOMEHY NPOTHBNPAaBHOCTH — AOK je MHTalme BHHOCIM Y CTBapH NuTaibe
CYGjEKTHBHOT OAHOCA MpeMa AYKHOCTH, 4 HE MUTAame CaMe AY>KHOCTH.

(29) OBakBO MOjeAMHayHO OApebHBame Aa AM je jeAHO MOHallarbe MPOTHBIOPABHO HAH He,
MoXe AohH y 063Hp jeAlHO KaAa ce paAH O TyMauyewhy GHha KPHBHYHOT AeAa, NPHAHKOM KON-
XpeTHe KBaAMdHKalMje OAH. CyncyMmuuje AeAa MoA oapebenu npomic K3

5 (30) BHA. o ToMe: TpajHuH: Yuemwe o 6Mhy KpHBUYHOr Aeaa. Hayuna kmbura, Beorpaa, 1949,

cTp. 12.
(31) Welzel, (BHA. mpum. 6p. 6), c1p. 47, u 48; TpajuuH, op. cit., cTp. 12. U Aanxe.
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MIOCTOjH HEKH OCHOB HCKAVYelba NPOTHBIPABHOCTH, AaKAe, HEKH OCHOB IOHH-
LITEHhA HErOBEe HEBPEAHOCTH. AKO GH caMo Guhe HOCHAO y ceGH HEKYy BPEAHO-
CHY OLEHY A€Aa, OHAa OH HeroBO OCTBapeHe OHEeMOTVHHAO aHYAHpame HEBPEA-
HOr KapakTepa AeAa. Ca OBHM ce, YHHH HaM Ce, HajBHAHMje oLpTaBa yAora
MaTepHjaAHe MPOTHBIPABHOCTH Kao €AEMEHTa OIUTET MOojMa KPHBHYHOT AEAQ,
H 3Hayaj OBOT €AE€MEHTa 3a IMOTIIVHOCT AedHHHUIIH]e OMUTEr MOjMa KPHUBHYHOT
AeAa.

5. Haj3aa, morpe6HO je OGjacHHTH IojaM ApPVIOTBEHE OMACHOCTH Kao
€AEMEHTa KOjH, TaKobe, ca CBOje CTpaHe, AOMPHHOCH MOTIIVHOCTH AepHUHHIMje
OMMTEr IMOjMa KPHBHYHOI A€AQ.

3acAyra 3a yBobewe OBOT eAeMeHTa YV AedHHUIM]Y OIUTEr IojMa KpH-
BHYHOT AeAa, Kao IUTo je Beh peueHo, Mpumapa COBjETCKOj HAYIIH KPHBHUHOT
npasa. I'pemika je, MebYVTHM, COBjeTCKHX ayTopa LITO CY OBaj €AeMEeHAT u3jeA-
HayMAH ca IPOTHBIpaBHOIIKAY Yy MaTrepHjaAHOM cMHCAY. ToMme cy AoHekAe AO-
[MPHHEA€ U CYBHIlIe IIHPOKe AedHHHINMje MaTepHjaAHe IMPOTHBIPABHOCTH KoOje
yecto cpehieMo vy Oyp>k0oackOj KPHBHYHOIPABHO] AHTEpPaTYpH KoOja je, He Mo3-
Hajyhu mnojaM ApDVIITBEHE OMAacCHOCTH, U3BECHE H-ETOBE €AEMEHTE VHOCHAA V
nojaM MaTepHjaAHe NpPOTUBNPABHOCTH. MebyTHM, eAeMeHTe ApDVILTBEHe oOfa-
CHOCTH Tpeba H3ABOJHTH OA €AeMeHaTa IPOTHBIPABHOCTH Y MaTepHjaAHOM
CMHCAY, jep OHH, AOTHMYKH ITOCMarpaHO, He MOIY YHHHTH jEAUHCTBO, IIOIOTO
IMPEACTaBAajy CacTOjKe ABa CacCBHM pa3AHYHTA INOjMa.

IIta, AakAe, TpeGa NMOApa3yMeBaTH IIOA APVIUTBeHOM omnacHomhy? Apy-
LIITBEHA OINACHOCT Ce, IO HallleM MHIMLbelYy, HMa CXBAaTHTH Kao ADVIITBEHA
LLITETHOCT OAH. ADVIITBEHa LIKOAMSHBOCT AeAd. ApVIITBEHa OMACHOCT je GeHOo-
MEHOAOIIKH H3pa3 KPHBHYHOT A€Aa Kao KBAHTHTATHBHE APVIUTBEHE KaTero-
puje. Y ApDVIITBEHOj OmacHOCTH, Takobe HeMa HHKaKBOT CyAa, HEMa HHKAKBOT
oluemwHUBama. AOK IIPOTHBIPABHOCT Y MaTepHjaAHOM CMHCAY OLpTaBa ApPVIITBe-
HH KBaAHTET A€AQ, AOTAE€ APVIUTBEHA OMNACHOCT OlpTaBa CaMO ApVIOTBEHH
KBaHTHTET AeAa. MaTepHjaAHa IPOTHBIPABHOCT je BPESAHOCHH CYA O AEAV.
ApvyuiTBeHa OMAcHOCT je PEe3YATATCKH HCKa3 BOAYMEHA HENOBOALHOCTH A€Aa MO
APVHITBO. ApDVIITBEHA OINACHOCT je KOAHYHHCKAa Mepa MaTepPHjaAHOT TyOHTKa
APVILITBa OA H3BDIIEHOT AeAa. TO je HeraTHBHH CaAAO KOjH H3BPIIEHO AEAO
VHOCH Yy OGHAAHC ADVIITBEHHX MaTepHjaAHUX A00apa, aAH He M HeraTHBHa ApY-

LITBEHA OlleHa TOr casAa. IIpaBHa M eTHYKa OlleHAa jEAHOT AeAa Ce He Mopajy
MOKAAIaTH ca WUTeTHOoIhy OAH. ADVIUTBEHOM OmacHoiihy Tor AeAa. Ha mpumep,

KaA Ce HeKO, PaAH 3HAama Kyhie, MOCAY’KH HOBLIEM KOjH My je MpHjaTesms Aao
Ha 4yBaime, C THM Aa MY Taj HOBal BpaTH KaA My ra OyAe TPaKHO — OHAA V
OBOM A€AY HeéMa IUTETHOCTH OAH. ADVIITBEHE ONAaCHOCTH, aAH je A€AO MpPOTHS-
IMPaBHO, jep NMpPaBO He MO)Ke OAOODHTH HeoBAauheHy MOCAYTY TYBHM HoBLEM.
ITocayra HOBLEM KOjH je NOBepeH VY CAY>KOGH IMPEeACTaBsda, MEBYTHM, ADVILITBEHO
OmnacHoO, Na CTOra U KpPHBHYHO AEAO, jep ce HhHMe HapviuaBa GVHKUHOHHCAIE
cayxkbe — Aakae Hacraje 1urera 3a ApyuitBo. OBo 6u 6HO mpuMep 3a cAyuaj
KaAa je jeAHO AeAO NMPOTHBIPABHO a HHje APVIUTBEHO omacHO. OGpHYT cAyuaj
ou 6mo, Ha mpuMmep, oBaj. Bpllewme adopryca HaA >KEHOM KOA KOje je MAOA
3a4yeT CHAOBalEM, IIPABHO H €THYKH HMje HEBPEAHO — aAH je HECYMIbHBO ApYV-
LITBEHO LITETHO, jep ClpeyaBa HaTaAHTET.

H3 oBe pa3auke udMeby NpOTHBNPaBHOCTH H APVILTBEHE OMACHOCTH NpO-
H3HAQ3H Aa OBH €AEMEHTH Y Pa3AHYHTHM lIpaBIHMa AE€AVjY Ha IHTalbe HCKbY-
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yerba IMOCTOjalba KPUBHYHOT AeAa. Y Hallloj AMTEpPATypH ce, HauMe, PEAOBHO

TOBOPH O 3ajeAHHUYKHM OCHOBHMA HCKAoVUelba APVILTBEHE ONAaCHOCTH H IPOTHB-
MpaBHOCTH KpHBHYHOT AeAa. OBo, MmebyruMm, Huje TauHo. Ha mpumep, KoA
HYKHE OADpaHe je HCKAYYeHa ADVINTBEHA ONMaCHOCT M IPOTHBIPABHOCT, aAH TO
HE 3HAUH Aa je HCKAoVUYEHe ADVIUTBEHE ONACHOCTH ayTOMAaTCKH 3a COOOM Iio-
BYKAO H HCKAVUYEHe NPOTHUBIPABHOCTH. AeAO M3BPIIEHO Y HYKHOj OAOpaHuU
MMpEACTaBda jeAaH APVIITBEHO IUTETaH pe3yATaT. MebyTuMm, oBa HeroBa IITET-
HOCT je KOMIIEH3HpaHa jEAHHM ADVYTHM ITO3UTHBHHM Ppe3YATaToOM, KOjH ce ca-
CTOjH V CHpeyaBaiby ADVINTBEHOT TYOUTKa Ha Apyroj crpaHu. OBo, MebyTHM,
HHje AOBOAHO 32 HCKAVUEHe IMPDOTHBIPABHOCTH A€Ad, jep Y ceGH He CaAp>KH
HHKaKBY OIEHY, HHKaKBO BpeAHOBaibe. TeK KaAa ce UMa Y BHAY Aa je OBAe peu
O IoHallawky Koje cy3bHja jEAHO HEBPEAHO IIOHAIlIale, MOXe ce AOhH Ao
3aKAYUKA Ad je HeroBa CONCTBeHAa HEBPEAHOCT HCKAYYeHa — Te Aa HHUje Ipo-
THBIPaBHO. HacympoT TOMe, KOA Kpajise HY>KAe ped je caMo O HCKAVUEHhY ADY-
IITBEHE OMACHOCTH, a He H O HCKA»VUYehY IPOTHBIPABHOCTH, jep HEBpeAaH aKT
KOjH je Y Kpajm0j HYXKAH NPEAY3eT HeMa HHKAKBOT IPABHOT M €THUYKOT OIIpaB-
Aarma.

6. ITomro je Ha OBaj HAUMH jacHO VKa3aHO Ha pa3AHKy H3Mmeby Apy-
LIITBEHE ONACHOCTH H IIPOTHBIIPABHOCTH, OCTIaje Aa C€ Ha Kpajy pacmpaBe jouIl
HeKa CIIOpHa IUTamka Y BE3H ca I0jMOM ADVIITBEHE OINaCHOCTH.

ApvVilITBeHa ONACHOCT je jeAUHH MEPAHBH €AE€MEHAT OIITEr rnojMa KpH-
BHUHOT AeAa. To je jeAMHH eAeMeHAT KOjH Ce MOJKE CTEIEHOBATH. ApylUTBEHA
OIIaCHOCT MOXe OHTH Maka HAU Belia, Ta ImpeMa TOMe, H KPUBHUYHA A€Aa MOTY
OUTH Mal€e HAU BHIIIE ADVINTBEHO omacHa. Te)KHHa jeAHOT KPHBHUIOI A€Aa 3a-
BHCH OA CTEIIEHa HeroBe APVIIITBEeHe onacHocTH. IIpema TOMe, ApVILITBEHA omac-
HOCT ce IOjaBAVje Kao OCHOBHH KPDUTEPHjVM 3a oApebuBaibe BpCTe ™1 paclioHa
Ka3He 3a OApebeHO KPHUBHYHO AeAo. IIpHAHKOM oapebuBarha BpcTe M pacIioHa
Ka3He, 3aKOHOAABall y3uMa Yy O63Hp IIpocedYaH BOAYMEH ADVIITBEHE ONAaCHOCTH
KOjH TO AEAO V PEAOBHHM CcAyuyajeBMMa MaHudbecTyje. 3a CBAKO KPHUBHUHO
AEAO THIIMYaH je oApebeHH BOAYMEH ApVINTBeHe omacHocTH. Ha oCHOBY THX
BOAYMEHa MU MOXXeMO Aa yrnopebyjeMo nojeAuHa KpUBHYHA A€AA TIO TEXXHHH.
Taxo hemo, Ha npramMep, pehu Aa je yOHCTBO TexXe oA kpabe, Aa je kpaba Texxa
OA VBpeAe HTA. Y OBOM CAy4Yajy PaAH Ce O T3B. ONUITG] OpYUITEEHO] ONACHOCTU.
MebyTtuMm, Aa OH CYA MOrao Aa VIBpDAM TauyHY Mepy Ka3He 3a OApebeHo Kpu-
BHYHO AEAO, OH MOpa Aa VTBDAH TayaH CTEIeH HeroBe APVIITBEHE ONAacCHOCTH.
Cyauja mpea cob6oM HMma oApebeHH pacrioH Ka3He, Ha mpuMep oA 5 Ao 15 ro-
AHMHa CTPOTOT 3aTBopa. Taj pacrloH OAroBapa IIPOCEUHOj CKAaAH APVIITBEHE Ona-
CHOCTH KOjV V NOjeAMHUM KOHKPETHHM CAyYajeBHMa TO AEAO MOJKe VOIMIITe
ucnorHTH. Capsa je, MebyTuM, TIOTPEGHO OAPEAHUTH TAYHO KOjy Ka3HY 3aCAYXKY-
je bamr oApebeHO KPHBHYHO AE€AO HM3BDIIEHO OA CTpaHe oApebedor yuuHHONA.
Aa 61 TO YTBPAHO, CYA MOpa Aa YTBPAH MOCeOHY OpYUITEEHY ONACHOCT AEAa.
Ta moceGHa ApVyIINTBEHa OmacHOCT HaM oMoryhaBa Aa vymopebyjeMo nojeaune
CAy4YajeBe HCTOI KPHUBHYHOI AeAa Mo TesKHMHH. Tako hemo pehu Aa je xpaba
cTBapH Koja BpeAu 2000 Aunapa, a kK0jv je yuuHHO X, AaKilla OA Kpabe crBapu
Kkoja Bpeau 4000 AuHapa, a Kojy je yuuHHO Y.

CVA He MOJKe yHamIpeA HHjeAHOM KDHBHYHOM A€AY OApehiH HeroB Apy-
ILITBEHO OIacHM KapakTep. OMmUTY ApVIUTBEHY OIIACHOCT OApebyje camo 3ako-
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HoAaBall. MebyruM, yrBpbyjvhu cremeH ApVIUTBEHE ONACHOCTH KOHKPETHOT
KPHBHYHOT A€Aa — AakAe, yTBpbyjyvhu noceGHY ApYIUTBEHY OMacHOCT A€Aa —
CYA MOK€ KOHCTaTOBaTH Aa OApebheHO KPHBHUHO AEAO IOKa3yje TOAMKO HH3aK
CTENEH APVIUTBEHE ONACHOCTH AAa TO AEAO I'y0H KapaKTep KPHBHUHOT A€Aa.
Haume, npema ua. 4, cT. 2. K3, HHje KDHBHYHO AEAO OHO AEAO KOje, HAKO CaAp-
KM 00eAexja KPHBHUYHOT AeAa OApebeHa 3aKOHOM, NPEeACTaBAdba HE3HATHY ADV-
LUITBEHY ONACHOCT 300r MaAOT 3Haudaja MAH 300r HE3HATHOCTH HAM OACYTHOCTH
HITETHHUX IOCAEAHLA.

HHCTUTYT HE3HaTHe ADVIITBEHE ONIAaCHOCTH CTBOPHO je Y TEOPHjH H IpakK-
CH AoCTa mpobA€Ma, HapOYHTO Y Be3H ca TyMaudelmeM VYIOTpeOAeHHX H3pasa
»MaAu 3Hayaj AeAa’ H ,HE3HATHOCT HAH ,, 0ACYTHOCT” ILUTETHHUX IOCAEAHMIIA
Aeaa (32).

Hajnpe ce nocraBma ImiTalbe 1HITa TpeGa NMOAPA3YMEEBATH IOA AEAOM Ma-
AOT 3Havaja. MMa MuIisera Aa CBaKO AEAO UHje CY LUTETE NMOCAEAHIlE HE3HAT-
HEe HAHM OACYTHE, CaMHM THM IIDEACTaBda AEAO MaAOl 3Hauaja, na CTora HHje
jacHo mIta TpebGa Aa 3Ha4YH H3pa3 , A€A0 MaAor 3Hauaja’ (33).

ITo ApyroM MHIIILERY, A2 AH je AeAO MAACT 3Hauyaja TpebGa HpoleHHBATH
HE CaMO Ha OCIIOBY ILUTETIIOCTH IIOCACAHIIE, peh Ha OCHOBY CBHX OKOAHOCTH KOje
YKa3yjy Ha KOHKDeTaH KapaKTep VuHibeHOr AeAa (¥). ITo HEKHMM MHUIIIAEHHMA,
TV AoAase y 003uUp He caMO OOjeKTHBHE OKOAHOCTH IIOA KOjHMa je AeAO H3BD-
1eHo Beh U cy0jeKTHBHE OKOAHOCTH, Kao HIIp. OOAHMK BHHOCTH, HaMepa, mobyAe
H3 KOJHX je AeAO YUYHIEHO, AHUHE NIPHAUKE VYMHHOLA HUTA. (35).

Ca OBakBHUM CXBaTalbeM Ce€ He OHCMO MOTAM CAOXKHUTH. Y HAlllOj TEOpH-
jH TIOCTOjH CarAacHOCT O TOME Aa je APVIITBEHa OMAaCHOCT OGjeKTHBHA KaTero-
pHja. Yak ce cMmaTpa, AOAVIIIE NOTIPELIHO, Aa j€ APVIITBEHA OMAaCHOCT Y CTBapH
MaTepHjaAHa NPOTHBIPDABHOCT — IUTO jOLI jEAHOM AOKa3syje Aa je OBAe ped
O jEAHOM 4YHCTO OOjEeKTHBHOM €AeMeHTY. MebyTuM, Kao ILUTO MPaBHAHO KOH-
cratyje Ap Ppamwa Baunh (3¢), To He cnpeuyaBa AoMalie ayTope Aa Yy HE3HATHY
ADVLITBEHY ONACHOCT, KOja je AepUBaT ADVIITBEHE ONACHOCTH, H Koja Ou Tpe-
6aA0 3aTO Aa ocTaHe O0jeKTHBHA KaTeropHja, VHoOce CYOjeKTHBHE MOMEHTe H
eaemeHTe. OcuMm Tora — Kake baunh — ca raeaumura cucreMarcke oOpaAe
jEAHOT KPHBHYHOITPABHOT HHCTHTYTA — HEAOMVIUTEHO je Aa Ce He3HaTHa ApY-
IITBEHAa OMNAaCHOCT PaCIpOCTHPe Ha KPHBHYHO AEAO Y IHETOBOM TOTAAHTETY.
,AKO 3aKOH Ka’ke Aa VY CAVYajy He3HaTHe ADVIITBEHe OIIACHOCTH He IOCTOjH

KDHBHYHO A€AO, OHAA TO MO>Ke GHTH CaMO 3aTo, jepP HEAOCTaje jeAaH OA OCHOB-
HHUX eAeMeHATa KPHBHUHOI A€AQ, @ HE 3aTO IITO OH Ce PAAHAO O HEKOj OKOAHO-

CTH KOja HCKAVYUYYje KPHBHYHO A€AO V CBHM HEroBHM obeAerkjuma.”

Mu He HCKaVUYYjeMO MOIyVAHOCT Aa ce y3umajy y OO3Hp CYOjeKTHBHH
MOMEHTH Aa GH ce YTBPAHO CTENeH APVIUTBEHe OIIaCHOCTH YYHMHHOIA KpHBHY-

(32) O mpearosuMa 3a m3meHy ¢opMmyaaije da. 4, cT. 2. K3, suan H. Cpaentuh: Opasao-
JKewe HM3MeHa H AonyHa KpHBAGhOT 3akOHHMKa, Apxué 3a npaene u Opywreene Hayxe, 1-2/60,
crp. 85.

(33) A. Ilepnh: OCHOBHA HpOGAEMH Y MPHMEHH KPHBHWHO-TMPARHIX HH/TIITUTA vrinnue ony-
A€, CYACKe omnomeHe, ocAoboberwa OA Ka3He H oApeAbe ua. 4. cr. 2. K3 — kopepepar Ha CaseroBa-
Y O HeKHM mpoGAeMHMa KPHUBHYHOI Mpasa, oAp>kaHoM 10. u 11. janvapa 1962. roamHe y ApaHnbe-
AOBLY, H3A. JyTI. YApYXX. 3a KPHBHYHO NpPaBO H KPHMIHOAOTHjy, Beorpaa, 1962, crp. 29.

(34) Bna. MuauuyeBHh, HaB. MaTepHjan ca CaBeToBawa y ApanbeaoBuy, crp. 49.

(:3) OBakBO MIDILvetbe, HNp., 3acTymajy: B. JespemoBnh, pedepar Ha TOM. Ca.BeTosa_H;y Y
Apanbeaonuy, crp. 49; Bua. o Tome A. Ilepuh, ctp. 29, Muauuesuh, crp. 49, Cpaenruh, crp. 33.

(36) ®. Baunh: xopedepar Ha momeHyToM CaBeroBarby y ApanbeaoBuy, crp. 22.
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HOT AeAa. AAM, NOA APVIUIBEHOM ONacHOWhy VYHHHOLIA KPHBHYHOI A€Aa MH
NMOApPa3yMeBaMoO HelTo ApyTo. To je KOAHYHHA KPHMHHAAHOT NOTEHUHjaAa YUH-
HHOIa, a4 HE EAEMEHAT OMIITET MojMa KPUBHYHOT AeAa. CTeneH ApVILNTBeEHe oma-
CHOCTH VYMHHOLIA MOJKe YTHIIATH Ha NPHMEHY APYIHMX HHCTHTYTa KPHBHYHOT
paBa, HIp. Ha IPUMEHY MHCTHTYTa YVCAOBHE OCYAE, CYACKe omnoMeHe, yOAa’ka-
Barmba KasHe, 0OCAOOObBee OA Ka3He HTA., aAH He MOXXe HMAaTH yTHIlaja Ha I1o-
CTOjarbe CaMOT KPHUBHYHOT AeAa.

Hamre je Muinmere Aa CBa OHa CXBaTama KOja IOjaM ,,MaAM 3Hauvaj
AeAa” MOKyIIaBajy Aa Tymaue ca TAEAMILTAa OlieHEe Pa3HHX OKOAHOCTH KOje cy
BaH caMe LUTETHOCTH A€Aa — He MOory OuTH ucrnpaBHa. Ca Te Tauke TAeAMITa
HajIpHUOAMIKHHUjEe je TAYHOCTH OHO NMPBO CXBaTakke, II0 KOMe je 3Hayaj AeAa 3a-
BHCaH OA BEAUYHHE M IIOCTOjarhba LUTETHUX NOcAeAunia, MebyTuMm, Mu ce mmak
He CAa’KEMO Ca KOHCTaTaLlMjoM KOja OAaTAe€ IMPOHU3HAA3H — Aa je mojam ,MaAu
3Hauaj AeAra” HenorpefaH, jep je, HABOAHO, CBaKO AEAO MAaAOT 3Hayaja UYuUM
Cy My IITETHe IIOCAEAHlle He3HaTHe HAU OACYTHE.

Aa 6H ce MPaBHAHO CXBaTHAO 3Hauele NOjMa ,,MaAH 3Hauyaj AeAaa’”, Io-
TpeGHO je MPEeTXOAHO Pa3MOTPHTH llITa 3Hauye IIOjMOBH ,HE3HATHOCT' H ,,0ACYT-
HOCT” LITETHHX MOCAEAUIIa.

Ho, Aa 6u ce cBe TO pa3yMmeAo, IIOoTpebGHO je mmpe cBera nohu oA ofjalir-

B€lha CaMOr NojMa IUTETHOCTH AeAa. YTBpHBHBameM OBOT IOjMa yTBpbyje ce
M CYIITHHA APVIUTBEHE OLACHOCTH, a CAaMHM THM H HE3HaTHe ADVILTBEHE Oma-

CHOCTH.

IToA 1UTETOM Ce MOApasyMeBa MaTepHjaAHH ryburak Apvuirsa. IToA oBuUM
ce, MebyTHM, He MOApa3yMeBa caMo IryOHTak Gu3MUKHX (IMpeAMeTHHX) Aobapa
ApviuTBa, Beh u ry0HTak y obAacTu oHux ¢VYHKIMja ApVIITBA KpO3 Koje ce
HCIIOAABa HHETOBA PEaAHa ersUCTEHUHja. MaTepHjaAHa IITeTa IIOCTOjH, AaKAe,
H OHAA KaAa Ce yrposkaBa, PEMETH, VHHILUTaBa HAH ourteliyje Heka ApyLUTBeHa
HHCTHTYLIMja HAH APVIUTBEHH OAHOC KPO3 KOjH Ce M3paskaBa HAH KOjH YCAOB-
/aBa JKHBOT ADVIUTBEHOT opraHu3ma. IIpeMa Ttome IITeTy GHMCMO MOTAH AedH-
HHCATH Kao I'yOHTaK Ha MMAaHY MaTepHjaAHe CTPYKTYPe APVILTBEHOI OpraHH3-
Ma, NIoApa3yMeBajvhu MOA eAeMEHTHMa MaTepHjaAHe CTPYKTYpe Kako cymy du-
3UMYKHX AoGapa ADVIITBA, TaKO H CYMY OHHX ADVIUTBEHHX M€XaHH3aMa Kpo3
KOj€ HAM ITPEKO KOjHX APVIITBO KaoO TakBO (PpYHKIIHOHHIIIE.

OAp>kaBamwe U pa3BH]ale OBHX ¢GYHKIIHOHAAHHX NPETIOCTaBKH E€r3HCTEH-

I{1uje APYIUTBa, [0 MPaBHAY IPEACTAaBAba ADVILITBEHH HHTepec. AAH CBE OHO ILLUTO
j€ KODHCHO Ca TFAEAMIITa OPTaHCKHUX NoTpeba APVILUTBEHE er3HCTEHLHje He MOpa

YTHLIaTH Ha OLIEHY ADVIUTBEHOr HHTepeca. HHTepec ApylITBa MOTY OApebuBa-
TH pa3A03M HAYEAHOT, MOAMTHYKOT, MOPAAHOT HTA. KapakTepa. Ha mpumep, ca
TAEAHIIITa OPTaHCKHX NMoTpeba GYHKUHOHMCAha APVILTBa HEONXOAHO je Aa CBa
ADVILITBEHa NOTpakuBama OyAy H3MmHpeHa. Hako je TO IUTETHO Ca FA€AHIITa
opraHckux norpeba GYHKUHOHHCAaba APVIUTBA, ADXKaBa MOXKE, 300T HAUE€AHHX
MOpaAHUX, IOAHTHUKHX H AD. Pa3sAOTa OAYCTATH OA 3aXTeBa 32 HaMHpeme Ayra.
Hako je ApVIUTBEHO LUTETHO HE TOHHTH YYMHHOLA KPHUBHYHOT A€Aa — H3 IIO-
AHTHUKHMX, HAUEAHHX M Ap. Pa3sAora, Ap)kaBa MOXKE€ OAVCTaTH OA TOHe€Ha Aa-
BalbeM aboAHIIHje.

H3 oBora ce BHAM Aa je ADVLUTBEHH HHTEPEC HEIUTO Pa3AHYHTO OA ApV-
LITBEHE KOPHCHOCTH. AOAville, U 3aA0BOAEHE OBaKO CXBaheHOTr ApYLUTBEHOT
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HHTepeca IPeACTaBda Y H3BECHOM CMHCAY KODHCT 3a APVIUTBO, NOAMTHYKY, MO-
PaAHY HTA. — aAM OBaKBa KODHCT je HIIaK MOjaMHO Da3AHMYHTa OA KOPHCTH
KOja 3HauyM 3aA0BOMEH-E€ OPIaHCKHMX noTpeba ersucTeHlHje APVIUTBEHOr GVHK-
uvoHHcawa. OBO je HeMaTpHjaAHa, HeOpraHCKa KOPHCT ADVILITBA, H 3aTO je MH
Ha3sHBaMO APVKYHjHM HMEHOM: APVIUTBEHH HHTEpEC.

VY oBHM KOHCTaTallijaMa HaAa3HMO HOBY IIOTBPAY Halller paHHje H3HeTOT
CcXBaTaka Aa ADVLITBEHa OMAaCHOCT H MaTepHjaAHA IMPOTHBIIPABHOCT HHCY jEAHO
Te HCTO. MaTepHjaAHa NMPOTUBIPABHOCT je IMMPOTHBHOCT APVILTBEHOM HHTEpecY,
a ApVIITBEHa OMACHOCT je APVIUTBEHa LITETHOCT — a TO CY, Kao LUTO ce H3
H3A0>KEHOT BHAU, ABE pa3AuyuTe CTBapH (37).

ITocae cBux OBHX pa3Marpaiba NOTPeOHO je O0GjacHHUTH IUTa TO 3HA4yH He-
3HATHOCT HAH OACVTHOCT LUTETHHX nocAeaulia. CaM mnojaMm ,He3HaTHOCT' LUTET-
HHUX ITOCA€AHIIa He 3aXTeBa HeKO IMoceOHO obGjaurwmewe. MebyTuMm, mojaMm ,,0A-
CYTHOCT” ILITETHUX ITIOCAEAHIIA HHje CAaCBHM jacaH H 3axTeBa O0jallleHe.

Ilpe cBera, Tpeba HarAaCHTH Aa je OBA€ pey O LUTETHHM IIOCA€AHIIaMa
AeAa Kao LeAHHe, 2 He O ILUTETHOj IOCA€AMIIHM Kao eAeMeHTy Ouha KpHBHYHOT
Aeaa. ITocaeaunia kao eaemeHar Guha KpDHBHYHOT AeAa MOpa HACTYIHTH, jep V
CYIpOTHOM H He OH 6uAO Aeaa, Beh O ce paAHAO camo O INoOKyiuajy. Aakae,
KaAa je ped O LUTETHHM IIOCAeAHMIlaMa A€Aad, OHAA Ce OBA€ MHMCAH Ha HEKE Aabe
LITETE KOje IMPOH3HAa3€e H3 A€Aa H HACTajy MOCAe H3BPIIEHOT AeAa. JEAHHO Ha
Taj HauMH je MOryhe 3aMHCAHTH OACVCTBO LUTETHHX IIOCAEAHIIA, a Aa je HIaK

ocTBapeHa mnocAeAmlia 6uhe KpuBHuHOr AeAa. Huje, Aakae, ped o IUTETH Koja
HHje cacTaBHH Ae0 Omha KpHBHYHOT AeAa, Beh O Aanoj wmrerH. Ha mpumep,

NoropliaBame 3APaBCTBEHOT CTakha PaAHHKa 300T NMOBpeAe NMpOomHca O 3abpaHH
MpeKoBpeMeHOr HMAHM HOhHor paAa (ua. 165. K3). OBAe ce Aakie, paAH O LITET-
HHM edpeKTHMa AeAa, O LITETHHM IOCAEAMIIaMa KOje NMPOoH3HAa3e M3 ACAQ, a He
0 caMoOj LITETHOCTH AeAa. MHaue, CBAaKO AeAO je caMo no ceGd IUTETHO 4HM
ra je 3aKOHOA@Bal] IMPOIKCA0 Kao KPHUBUYHO AeAo. Pasauka je, MebyTHM, v TOME
ILITO HUCY CBAa KPHBHYHA AeAa NOAjeAHAKO luTeTHa. Heka cy BMuIe a HEKa Maibe
LUTETHA, 1A IIpeMa TOMe IOCTOje M TaKBa AeAa Koja CYy BeoMa MaAO IITETHA,
aAM HMIaK HCIVIbaBajy MHHHMAAHM KBAaHTYM ILTETHOCTH, KOjH 3aKOHOAaBall
cMaTpa AOBOAHHM Aa OM jEAHO A€AO VOIIITE IMPOTAACHO KPHBHUHHM AEAOM.
To cy AeAa 3a KOja je 3aKOHOAABall IO [MPABHAY INPEABHAEO HajMHHHMAAHH]E
kasne. TakBa Aera Tpeba cMaTpaTH A€AHMa MaAOT 3Hauaja Y CMHCAY d9A. 4, CT.
2. K3. Ho caMHM THM IUTO jeé jEAHO A€AO MMHHMaAHe IUTETHOCTH, IOTO je€, Aa-
KA€, MaAOT 3Hauaja — OHO He IpecTaje Aa GyAe KPHBHYHO AeA0. OHO MoXe
H3ry6UTH KapaKTep KPHBHYHOT A€Aa CaMO aKO IIOpEA TOra LITO je MaAor 3Ha-

(37) Ha MoryhHOCT HemokAanarsa APYIITBEHOr HHTEpeca ca APVIUTBEHOM KopHCHomhy vKa-
3a0 je jomr AHCT. MaAa y CBOjHM TEOPDHjCKHM pa3MaTpaibiaa Hije HMao V BHAY APVIUITBEHV oOfa-
CHOCT KaO eAeMeHaT OMITer NnojMa KPHBHYHOT Aeaa, OH je HIAK OCETHO Aa LUH.AEBH ITPABHOI [10-
PeTKa HHCY YBEK Yy CYMPOTHOCTH Ca PaAlOM KOjOM ce BpPUIM MNOBpeAa HAH YrpoO)XaBake MpaBHOT
A0Opa, Tj. Aa pasla KOjoM Ce BPLUH MOBPEAA HAH YrpOXKaBaibe MPaBHOT AOOpa, MoxKe OHTH Heraa
V CKAaAy ca UHMEBHMa NpasHoOr noperka. OH y TOM CMHCAY AOAA3H AO CAHYHHX 3aK:byuaka Ao
KOJHX CMO H MH AOLUAH, MaAa HX H3pakaBa APVKYHJjOM TEPMITHOAOTHJOM. H Kae: ,, ... NMoBpeia
IfAH YTpO)KaBathe MPAaBHOT AOGpa je CaMO OHAA MAaTSPHjaAHO NMPOTHBIPABHA, Kaia MPOTHBpEuYH UU-
A€BHMA 3ajeAHHYKOr >XHBOTA, PEIYAIICIHOT MPABHHM MOPETKOM; OKa je, VIIPKOC 15€HOj VTIPaB.beHO-
CTH NMPOTHB NMpaBHO 3awTHREHOr HWHTepeca, MaTepHjaAHO CXOAHA MPaBY, aKO H VKOAHKO OHa cawa
OATOBapa LHAEBHMA MPABHOT MOpEeTKa, a ca THME H AYACKOr 3ajeaHmukor xkusora’® (Liszt: op. cit.,
cTp. 140). .

HapasHo, 360r Hepa3Ayui(Baba MOjMOBAa NMPOTHBNPABHOCTH H APVIITBEHE OMAaCHOCTH, OH HH)E
AOLLIA0 Y CHTVAUHjY Aa SPIUH pa3AHKOBawe H3Mmeby nojMoBa ApPVIUTBEHH HHTEPEC it APYLUTBEHa KO-
PHCHOCT OAH. LUTETHOCT, Te 36OT TOra y NOCAEAHOj PeYeHHUH FOBOPH O ,,IIPABHO 3alTHREHOM IHHTe-
pecy’’, MaAa Taj m3pa3 CBaKako He OH OAroBapao H-€roBOj HHTEHLMjH, Kaaa Ou ce OHa n3paka-
BaAaAa OBAE YCBOjEHOM TEPMHHOAOTHjOM.
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yaja, HeMa HEKHX AaMbHX IITETHHX edeKaTa, HAH CY TH LUTETHH edeKTH He3HaT-
uu. C ApyTe CTpaHe, HAKO AEAO HeMa HHKAKBHX AaAHX IUTETHHX edeKara, OHO
He MO)ke OHTH HEe3HaTHO APVIITBEHO OIIacHO, ako je caMo II0 cebH y Toj MepH
LITETHO, AQ Ta LUTETA IIPEBAa3HAAa3H MHUHHMAaAHH KBAaHTYM ILITETHOCTH H IEHE Ce
H3HaA era. Y ToOM CAvYajy He MOKe GUTH pedyH O AeAY MaAor 3Hauaja. Ha oBaj
HAUMH, YUHH HaM ce, 00jaCHHAH CMO KaKo Tpeba CXBaTHTH IIOjaM ,,MaAH 3Ha-
yaj Aeaa’.

7. Kao nocAeAme NHTame KOoje ce v BE3H ca HE3HATHOM APVIITBEHOM OIla-
cHomhy Hamehe, jecTe mHTame Aa AU je AEAO KOje je, YCAEA He3HaTHe APVIITBe-
HE OMACHOCTH H3ryOHAO KapaKTep KPpHBHUYHOT A€Aa, TPEeCTaAo Aa GYAe ApVIITBe-
HO OINAacHO.

HMa MHIIbERA Aa CY CaMO KPHBHYHA A€Aa APVLITBEHO ONACHA AeAa a Aa
OCTaAH AEAMKTH, Kao HIIp. NPeKpHIajH AUCIHHIIAHHCKH IIPECTVIIj HTA. HeMajy
KapakTep APVIITBEHO OMacHOr AeAa. Hama ce YMHH Aa OBakBO CXBaTambe HHje
cacBUM OCHOBaHO. Y uA. 4, cT. 2. K3 ce roBopH O AeAy He3HAaTHe APVIITBEHe
omacHocTH. M3 Tora mpoH3HAasH 3aKAyyak Aa AeAa He rybe KapakTep KpHBHY-
HOT A€Aa 3aTO IITO HUCY APVIUTBEHO omacua, Behi 3aTo LITO Cy HE3HATHO APY-
UITBEHO omacHa. IIpeMa TOME, H3BECTaH HHTEH3HTET APVIUTBEHE ONAaCHOCTH
MO>Ke TIOCTOjaTH H KOA AeAa KOja Cy H3ryOHAa KapaKTep KPHBHUYHOT A€Aa, CaMo
LUITO je OH HpeAeBaHTaH 3a KPHBHYHO IPaBO.

C 063upoM Ha TO Aa H ADVTH A€AHKTH MOIYV OUTH APVIITBEHO ONacHH, a
He caMO KpHBHYHA A€Aa, V TEOPH]H Ce CMaTpa Aa je APVLITBEHa OMacHOCT HMa-
HEHTHA CBUM ITDOTHBIPABHUM AeAuMma (38). MebyruMm, oBo Huje TtauHo. Huje
HCKAVYEHO A2 H ADVTe BDPCTE A€AHKAaTa CaAp)Ke Yy ceOH eAeMeHaT APVILTBEHE
OIIaCHOCTH. AAM TO He 3HaYH Aa CBaKO APVILUTBEHO OIN&GCHC AEAO0 Mopa OHTH
H TIPOTHBIPaBHO. 3a HEKe AEAHKTe ce MO’Ke pehin Aa cy HCTOBpeMEHO H ApY-
LUTBEHO OMACHH H NPOTHBIPABHH (MaAa HHCY KDHBHYHA AeAd, VKOAHKO HHCY
npeABubenH y KpHBUUHOM 3aKOHHKY), aAH TO HHje AOKa3 Aa CY CBa IPOTHB-
NpaBHA A€Aa HCTOBpPEMEHO H APVINTBeHo oriacHa. OBO je, YMHH HaM ce, jacHO
KaAa ce HMajy V BHAY LIEAOKVIIHAa H3Aaraima KOja Cy NPEeTXOAHAQ, a YHijH je
I'AaBHH IMA H GHO Aa NMOKa)Xy H IOTBPDAE UHIEHHIY Aa MaTepHjaAHa IPOTHB-
NPaBHOCT M APVINTBEHA ONAaCHOCT HHCY jEAQH Te HCTH IOjaM.

Ap Apaiony6 Aranayxosuh

PE3IOME

OtHowenue 00ujecT8eHHOl ONACHOCTU U NPOTUBO3AKOHHOCTUL KAk 31eMEHTA
0614e20 110HATUS NPEeCTYNHOLO0 OesHUs

Ecau 6YA€M HCXOAHUTH H3 XpPOHOAOTHUYECKOTrO ITOpsiAKa, TO NEPBEIM B Hay-
K€ YTOAOBHOTO NnpaBa MOsIBHUAOCh YVUEHHE O MPOTHBO3aKOHHOCTH B (l)OpMaALHOM
CMEICAE. AaHHOMY VUYEHHIO OTBEACHO OoARBlIIE BCEro MecTa B yr OAOBHOH AHTC-

(38) Hma aytopa KOjH CMaTpajy Aa ce ADVIITBEHa ONACHOCT jaBda Kao OGJEKTHBHO CBOj-
CTBO CBHX BHAOBa ,Henpapa’’. Tako, HOp., MiXaHAOBCKH y3uMa Aa M ,,HEKDHBMYHA HEMpaBa, NPEA-
CTaBhajy APYIUTBEHO oflacHa Aeaa. ,,3aKkOHoAaBall yTBpbyje HeKpHBHYHA HENMpaBa, €AEMEHaT ApY-
LUTBEHE ONACHOCTH H30CTaBha CaMO 3aTO Aa GM MOrao Aa ra ynoTrpeGH y HajyHHjeM CMHCAY, TaMo
TAe je HajnotpedHHujH.” (MmxajaoBcku: O NPHHUKNY ADYIUTBEHE OMNACHOCTH Y HatueM KPHBHYHOM
mpaBy, Jyz0ca06encka pesuja 3a KPUMUHOAOIUY U KpUBU4HO npaso, 4/66, ctp. 515). Y3pok oBak-
BOI CXBaTalba A€KH Y CYBHIUE IMHPDOKOM, H CTOra HENpELUH3HOM CXBaTaly ADVIUTBEHE OfaCHOCTH
Kao eAeMeHTa KOjH AEAO TOTAaAHO MPOXKMMa M MpPEACTaBba FhErOBY CPXK M OHT, a yCcAeA Tora 4 y
Mellaky eAeMeHaTa MaTepHjaAHe MNPOTHBNPAaBHOCTIH Ca €AEMEHTHMAa APVIUTBEHE OMacCHOCTH, OHAaKO
KaKO Cy OHH oBAe cxBaheHM H oppebeHH.
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paType, B OCOOEHHOCTH B KAaccHyeckoi. ITIo3AHee NOSIBASIETCS M YYEHHUE O Ma-
TePHAaABHOII NMPOTHMBO3aKOHHOCTH. M AMINE B AWTEpaType COLMAAMCTHYECKHX
CTpaH, B NIEPBYIO OYEpPEAb B COBETCKOM, MBI BCTpeYaeMcs C yusiueM ob obiiec-
TBEHHOH OITACHOCTH Kak 00 3AeMeHTe OOLLEero IOHATHs IMPECTYIHOIO AESHHS.

Koraa naer peur 06 ompeAeAeHHH (POPMAABLHOTO IOHATUS MPOTHBO3a-
KOHHOCTH, HE AUIIHHUM OVAET CKa3aTh, YTO 3TO IIOHSTHE B HAVKE IIOYTH BCETAA
IPUHSATO OMPEAEASITh KaK AESHHE, HAVIlee Bpa3pe3 C CYILIECTBYIOUIUMH MpaBO-
BEIMH HOpMaMH. COTAaCHO MHEHMIO OOABIIMHCTBA, MPaBOBas HOPMa, Hapylle-
1iH€ KOTOpOIl COCTaBASe€T CYUIHOCTh (OPMAABHOH IIPOTHBO3aKOHHOCTH, He
SIBASIETCSI HODMOM VYTOAOBHOTO KOAEKCa, a SIBASIETCSI HODMOIM, BRITEKAIOlleH H3
BCETO AVXa H CMBICA2 NPaBONOpSAKa (IHCaHas U HEMUCAHAS) H CAVKUT 3aKO-
HOAATEAI0 TOABKO B KaueCTBE MOTHBA AASl HHKPHMHHHMPOBAHHUS IPECTYITHOTO
AESIHHSI U AASI HAKa3aHHS 33 Hero.

MaTtepHaAbHYIO TPOTHBO3aKOHHOCTh CAEAVET ONPEAEAUTh KaK IOBEAEHHE,
1IECOOTBETCTBYVIOI[EE INOBEAEHHIO, K KOTOPOMY CTPEMHTCS H KOTOPOE ;KEAAET
obecnieyuTs MPaBONOPSAOK. OHO SIBASETCS IOBEAEHHEM, HEaASKXBaTHBIM B CO-
LHAABHOM CMEICAE, T.€. IOBEAEHHEM, PACXOASIIUMCS C IIOBEAEHHEM, TPEGYEMEIM
HHTEpeCcaMH H IOTPeGHOCTSMH oOflnecTBa. IIOTOMY OHO M paccMaTpHBaeTcs
IOPHAHYECKH HecOCTOATEABHBIM. C 3TOH TOUKH 3pDEHHs NMPOTHBO3aKOHHOCTbL B
MATEePHAALHOM CMEICAE TMOSIBASIETCS KaK ,,CY’KAEHHE O IOPHAMYECKOH HECOCTO-
ATEABHOCTH AeHcTBHUSA'.

IToA0OHOe MOHHMAaHHE MaTEePHAARHOH IIPOTHBO3aKOHHOCTH HE IO3BOASET
PUPaBHSATHL €€ K OOLIeCTBEHHOM ONMaCHOCTH, KaK 3TO HMPHHSITO B IOTOCAABCKOM
VTOAOBHOH AuTeparype. OOlLIecTBeHHass ONMAaCHOCTb MPEACTABASIET COGOM KBaH-
THTABHVIO CTOPOHY AesHHsS.  OHa He SBASIETCS KBAAHTAaTHBHBIM BbIpa’KE€HHEM
A€slHUsI, KaKHUM OBIBaeT IpH MaTE€PHAABHOH NPOTHBO3aKOHHOCTH, a siBAAseTCs
AHIIIb KOAMYECTBEHHBIM BBIpa)KE€HHEM HENPHEeMAEMOCTH AESHHS AAS 00IIecTBa.
Ilo cymiecTtBy, OHa SABASIeTCS IIOKa3aTeAEM BpeAa AesHHs, HO B CaMOM cebe He
COAEP>KHUT MPAaBOBOIO ONPEAEAEHHS. B CHAY 3THX MPUYHH BO3MOXKHLI CHTVAIHH,
IIPH KOTOPBIX IIOSIBASETCSI OTCYTCTBHE TO>KAECTBEHHOCTH ME’KAY ITPOTHBO33-
KOHHOCTBIO B MaT€PHAABHOM CMbICA€ H OOLLIECTBEHHOH omnacHocTbio. Hampuaep,
IPeCTyTNAeHHe, BbI3BaHHOE KpailHeH HeOOXOAHMOCTBIO, HE MOYKET HMETb CBOe-
ro MpaBOBOTO ONpaBAaHUS (KaK 3TO U HAaXOAST MHOIHE aBTOPbI) H IIOTOMY
paccMaTpHUBaeTCs MaTepHaABHO IIPOTHBO3aKOHHBIM. OOBsICHEHHE BoOIpoca Io-
YeMy IPECTYIAEHHE, COBEpLIEHHOe IPH KpaHHeH HeOOXOAHUMOCTH, BCe Ke lie
paclieHHBaeTCs KaK YIrOAOBHOE AesiHHEe (B 3TOM OTHOLIEHHH B CYllecTBVIOLIeH
VIOAOBHOH AHTepaType OBIAO MHOro OAV>KAaHHI) Kpoercs B ¢dakTe, YrOo OHO
He SIBASIETCSI OOIIECTBEHHO-ONMACHBIM AEHCTBHEM, TaK KakK IIpHHECEHHE B JKepr-
BY OAHOro 6Aara paAH COXPaHEHHsI ADYTOrO, OAHHAaKOBOH HAH 0OAbLIEH LIEHHO-
CTH, He IIDHHOCHT BpeAa OOILleCTBY.

SUMMARY

Relation of Social Danger and Unlawfulness as the Elements of the General
Notion of Criminal Deed

If viewed chronologically, the teaching of unlawfulness in the formal
sense comes first in the science of criminal law. This teach'ng takes up the
most of the space in the literature on criminal law. especially in the classic
one. Later we have teaching of the material unlawfulness. 1n the literature
of the socialist countries only, the Soviet in the first place, we come accross
the teaching of the social danger as an element of the general notion of cri-
minal deed.

When speaking of the determination of the formal notion of unlawful-
ness one can say that it nearly always ‘s determined in science as the contra-
riness of the deed to the legal norm. According to the most of the opinions
the legal norm, the breach of which is the essence of the formal unlawfulness,
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is not the norm of criminal law, but the norm resulting from the entire spi-
rit and sense of the legal order (either written or not), and serves to the legis-
lator of criminal law only as a motive for incriminating the criminal deed
and punishment accompanying it.

The material unlawfulness should be determ‘ned as a behaviour cont-
rary to the behaviour that the legal order tends to establish and secure. This
is the behaviour which is socially inadequate, i.e. behaviour that does not
tally with the behav'our exacted by the social interests and need. That is why
it is legally valueless. From this point of view, unlawfulness in the material
sense is not a judgement of the valuelessness of the deed”.

Such an understanding of the material unlawfulness does not give the
possibility to equalize it with the social danger as it is usually done in the
Yugoslav criminal literature. The social danger is the quantitative side of the
deed. It is not the qualitative (assessing) defin’tion of the deed, as is the
case with material unlawfulness, but only a quantitative def nition of unfit-
ness of the deed with respect to the society. It is, in fact, an indicator of the
harmfulness of the deed, but does not mean any legal judgement. For these
reasons situations are possible where unlawfulness in the material sense and
the social danger do not tally. For instance, a criminal deed perpetrated in
the utmost necessity cannot find its legal justfication (as many authors
appropriately find) and therefore it is legally worthless, i.e. materially unlaw-
ful. Clarification of the question why a criminal deed perpetrated in the ut-
most necessity is not considered as criminal (and as to this the theory of
criminal law is quite hesitating) is to be found in the fact that it is not so-
cially dangerous, for to sacrifice a good in order to save another good of
equal or greater value is not harmful to the society.

RESUME

Rapport du danger social et de l'illicéité en tant qu’éléments de la notion
génércle de linfraction

Considérée chronologiquement, dans la science du droit pénal apparait
d’abord la doctrine de l'illicéité dans le sens formel. Cette doctrine occupe la
plus grande place dans la littérature de droit pénal, surtout dans la littéra-
ture classique. Plus tard apparait aussi la doctrine de l'illicéité matérielle. Ce
n'est que dans la littérature des pays socialistes, en premier lieu dans la litté-
rature soviétique, que nous rencontrons aussi la doctrine du danger social en
tant qu'élément de la notion générale de I'infraction.

Quand il est question de la détermination de la notion formelle de 1'illi-
céité on peut dire que dans la science elle est presque toujours définie comme
opposition de l'acte a la norme juridique. Selon I'opinion dom’nante la nor-
me juridique, dont la violation est l'essence de l'illicéité formelle, n'est pas
une norme de la loi pénale, mais c'est une norme qui résulte de l'esprit tout
entier et du sens de 'ordre jurid’'que (écrite ou non écrite), et elle sert a la
législation pénale seulement de motif pour l'incrimination de l'infraction et
de la peine pour celle-ci.

Il faut définir l'illicéité matérielle comme comportement qui est cont-
raire au comportement que l'ordre juridique veut établir et assurer. C’est un
comportement qui est socialement inadéquat, donc un comportement qui ne
coincide pas avec le comportement que les intéréts et les besoins sociaux re-
quierent. C'est pourquoi juridiquement il n'est pas valable. De ce point de
vue l'illicéité dans le sens matéries apparait en tant que ,,jugement de la non
validité de 'acte”.

Une telle conception de l'illicéité matérielle ne donne pas la possibilité
de l'assimiler au danger social, comme on le fait généralement dans la litté-
rature de droit pénal yougoslave. Il n'est pas l'expression qualitative de
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I'acte, comme c'est le cas de l'illicéité matérielle, mais seulement l'’expression
qualitative du caractére malencontreux de 'acte a I'égard de la société. Il est
en réalité l'indicateur de la nuisibilité de l'acte, mais il ne renferme aucune
estimation juridique. Ce sont les raisons qui expliquent que de telles situa-
tions peuvent se produire quand il y a discordance entre l'illicéité dans le
sens matériel et le danger social. Par exemple, l'infraction perpétrée dans
l'extréme nécessité ne peut pas étre justifiée au point de vue juridique (com-
me le considérent de nombreux auteurs) et c’est pourquoi elle reste sans va-
leur juridique, c’est a dire matériellement en violation des lois. L’explication
de la question pourquoi l'infraction commise dans l'extréme nécessité n'est
quand méme pas une infraction (a ce sujet il y a eu dans la théorie juridique
beaucoup d’aberrations) repose sur le fait qu'elle n’est pas socialement dan-
wereuse, car le sacrifice d’'un bien pour sauver un autre bien de la méme va-
leur ou d'une plus grande valeur ne peut pas porter préjudice a la société.



