TY2KHBOCT CYBJEKTHBHOI ITPABA
I

TyxuBoCcT CyOjeKTHBHOr NMpaBa AedHHHCAHA je V HayuM Hajuemhie Kao
ocofHHA TAaKBOI IpaBa IO KOjOj OHO Y KHBa CYACKY 3alITUTY, LITO 3Ha4H Aa
he, Ha Tpa)Keme CBOT HOCHOILIA, V CAYYajy NOBPEAE HAH YTpO’Keha GHTH HpaBo-
CHa’XHO VTBpBEHO M NpPHUHVAHO peaAu3oBaHo (!). CriocoOHOCT CYOjeKTHBHHX
mpaBa Aa GYAV IIPEAMET Ap’KaBHE 3allTHTE, IPEACTaBba PEAOBHY IMOjaBy. Apy-
IITBEHAa BPEAHOCT THX IIpaBa VYIpaBO H AE€XKH Y TOME IUTO Ap>KaBa HHXOBHUM
THTyYAApAMa IpY’Ka jeMCTBO Aa He Kpo3 CYACKH IOCTYIIaK IOCTHRH HHUXOBO
ocTtapere. MebyTuM, 3a H3BeCHa IpaBa Y 06AacTH TpaXOeHHX OAHOCAa 3aKOH
yckpahvyje MorvhHoOCT cyAcke uHTepBeHIHje (2). TakBa morpaskuBama cpehy
Ce V MHOTHM 3aKOHOAABCTBHMA, aAH CBYAa H3y3erHO (3). V mojeAHHOCTH He
JKEAHMMO Aa Ce VIVUITaMO, NMOIITO OM TO HM3Aa3HAO H3 OKBHpa IIOCTaBAEHE
TeMe (4). HamoMumeMO caMO TOAMKO Aa C€ V HallleM AaHalllleM NpaBy Kao
rAaBHHM CAyYajeBH HaBOAE: NMOTPa’KHBaI€ H3 YCMEHOr obehawwa NOKAOHa, H3
HIDE HAH OIIKAAAE; BHILAK NOTPa’KHBaka IMPEKO U3HOCA YVTBPHEHOT MPHHYAHHM
NopaBHAILEM; 3aCTapeA0 HOTpa’XuBaibe (5).

OHO IUITO HaC OBAE BHILIE 3aHHMa, TO je NMpaBHA IPHPOAA TY>KHBOCTH: Je
AM OHa IOjaM MaTEpPHjaAHOIPAaBHM, HAU CIaAa Y IIpOIeCHO MpaBo? 3aKOH O
DApDHHYHOM IIOCTYIIKY He NOMHEb€ TYJKHBOCT VOINNTE, A HH Kao IIPOLIECHY
npernoctaBKy. OATOBOp He Aaje HH mpeAwa AedbuHunuja. ITurame je 3aHUM-
AUBO Ipe cBera TeopHjcku. OHO CTOjU VY Be3H ca YUeweM O IpaBy Ha TYXOy
(Ip. Ha CYACKY 3aIlnTHTy, Ip. Ha npasocybe, Ip. akiuje). 3a NnpaBHHKa 3a

81)(1) Ilonexap ce YMECTO TY’KMBOCTH TFOBODH O H3HVAMBOCTH npasa (Buau A. Mapxosuh,
cTp. .

(2) OBAe ocTaBsamo 1o CTpaHd Beh npeBasubeHy AHCKYCHjy IO IHTalky Aa AH TaKBO jJEAHO
OOTPaKHBake HMa MPaBHY, NoceOHO TpakGeHONMPaBHY MPHPOAY. 3a OAPEYaH OATOBOpD 3ajAarao ce
vV Hemauykoj Hayuu Hapoudato Siber; XOjH je OCHOB HaTypaAHe obAMrauHje BHAEO Y MODaAy, KOHBEH-
UHOHAAHHM NpaBHAMMa H4AM 0OMuY2jy, a He Yy mpaBHOj HOpMH (cTp. 63, 68, 83, 147). Aurteparypy
Y KOjOoj ce 3a HeMayKo MpaBO 3acCTyMa FAEAMIITE Aa OBAE HHje ped O jeAHOM TpakGeHOmpaBHOM
nojmy, BHAM KOA Oertmanna, crp. 9, u 10. ¥V ¢panHuyckoj HayLUH MOPaAHH E€AEMEHT IOABAAYM Hapo-
uiTo Ripert (cTp. 386. m caea.). IlpaBHM kapakTep HaTypaAHe OGAHTallHje AaHaC je HECYMIbMB.
TAaBHH aprymeHT je soluti retentio.

(3) Y nayuu M npakcu yobuuajeH je 3a o3Hauere obaBe3e KoOja OAroBapa TaKBOM INOTpa-
JKHBalby, M3pa3 ,HaTypaiHa o6AuTammja’’, ,IpDHPOAHA (HENOTNYHa, HecaBpllleHa) oGasesa'’.

(4) Buau: 3a ycrpujcko npaso: Ehrenzweig, 2. B., c1p. 5. u cAea; Gschnitzer, str. 21; za
‘nemaqaxo: Esser, crp. 87. u 88; Enneccerus-Lehmann, Schuldverhiltnisse, ctp_ 14. u 15; 3a ¢pan-
yycko: Colin-Capitant-Morandiére, tome deuxiéme, ctp. 335. u caeA.; Marty-Raynaud, ctp. 2713 n
CAeA. 3a uraAujancko: Barassi, crp. 91, 4771. u caea., 701; Rotondi, crp. 330. u 331; Trabucchi,

CTp. 544. u caeA,

(5) 3a jyrocaoseHcko npaBo BHAR: Zuglia, IlpupoaHe o6asese, crp. 26—32; Bodangpu u Hu-
xoauh, ctp. 5 K 84.; Baawojesuh, Vrosopu, crp. 80, 81. u 215; Jaxwuh, crp. 41. n 42; Byxosuh,
O6aBe3Ho mpaeo, crp. 406; Iltemnuxap, ctp. 27; Luzoj, ctp. 40. CrieuMjarny NMpeApPaTHY AHTEPaTypy
BHAH H KOA Ilerxosuha, y3 oaroBapajyhe naparpade CI'3,
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KOTa je MpaBo Ha Ty>XOy MOjMOBHO HCTO IITO H Cy6jeKTHBHO MaTepHjaAHO Ipa-
BO, TY’KHBOCT MOpa OMTH HECYMILHBO jeAAH MaTepPHjaAHONpPaBHU MojaM. Apvk-
yHje, aKO ce MpaBo Ha TY)XKOy CXBAaTH Kao IMpaBO Ha MOBOMHY MpecyAy (mpaBo-

3AIUITHTHH 3aXTeB), HAM CaMO Kao IpaBO Ha MEDHTOPHY OAAVKY. JaBHONpaB-
HH €AeMEHTH OBaKo cxBahieHOr mpaBa Ha TyXOy ymyhyjy Ha 3akbydak Aa je

TY>KHMBOCT NOjaM NpolecHONpaBHH. TakaB 3aKAV4YaK O HEHOj IPHPOAM IIOTO-
TOBO ce Hamehe ako ce TO IpaBO CXBAaTH HajIIupe — IIPOCTO, Kao OBAalheme
CBaKOr IpPaBHOT cy0jeKkTa Aa Ce ca CBOJHM Tpa’KeHeM 3allITHTe 00paTH CYAY
H Aa OBaj MO TOM TPaKEkY IOCTYIA YV CKAAAY Ca MaTepPHjaAHHM H IPOLIECHHUM
mpaBoM. Basa, HIIak, MPUMETHTH Aa Ce MPEAH 3aKAYUaK O IMPOLECHOIPaBHOM
KapaKTepy TY>KHBOCTH, Kao TIOCAEAHUIIM jEAHOT OApebBeHOr cxBaTama O IpaBy
Ha Tyk0y, He Hamehlie ca amncoAyTHoMm HyskHomhy. Ha moryhHocr cympoTHOr
CTaBa YKa3yjeMO YV TOKY Aaberl H3Aarama.

Ho, HampeA MOCTaBbEHO IMHMTal€ Huje camMo TeopHjcKo. HberoB 3Hauaj
He A€XXH CaMO Y TOMe IIITO OHO YAa3H YV OKBHD OCHOBHe NIpodAeMmaTtHke rpabaH-
CKOr mpotilecHor mpasa. Ca BHM Ce MOKe CpeCTH U mpaktuyap. Hamme, cyA v
MapHUIIY NPBO HCIHTVje AOIMVIITEHOCT TY>KOGe mpoBepaBameM Aa AH CY HCIV-
IeHH YCAOBH 3a MEDHUTODHO paclpaBikalbeé H OAAVUMBalbe (IMPOLIECHE ITpEeTHo-
cTaBKe). AKO ce y3Me Aa TY>KHBOCT IIPEACTaBhba TaKaB jeAaH YCAOB, CYA MOpa
Ha IErOBO IOCTOjame Aa NMasH MO CAYKGEHOj AV’KHOCTH. M Aane, v cAyyajy v
KOMe Habe Aa je NMpeAMeT criopa jeAHO HETY’KMBO IOTpa’kHBare, OH Tpeba Aa
AOHEcCe pelleme 0 oAbaumBamy Ty:kGe (apr. yA. 76, cT. 5, ya. 271, c1. 1. M ua.
277. 3III1. Tlowto AO MEPUTOPHE OAAVKE He MOXXe AOHH, TO H30CTaHaK TViKe-
HOT He MO>e 3a coGoM MoByhu KOHTyMalHoHY npecyAy. CAHMYHO ToMe, ocTaje
Ge3 AejcTBa mMpuU3Harwe Ty)KOeHor 3axTeBa (), Kao H OADHIIale OA Hera H Io-
paBHAle — ABE DaAl€ Ca AejCTBOM NIPaBOCHa’KHOT npecybema. AKO ce, Ha-
poTuB, obe OA TOTa Aa je TY:KHBOCT CTBAp caMor CyOjeKTHBHOT ITpaBa, CYA
je Ay;KaH Aa pacipaBha O NMPEAMETY CIIopa M Aa Y CAYYajy HaTypaAHe oOAHTa-
HHMje OAAVYH ITPECYAOM KOjOM 0AGHja Ty>XGeHH 3axTeB (Kao HeOoCHOBaH). FlcTo
Tako MoryhHa je mpecyAa 360T H30CTaHKa HAH Ha OCHOBY NpH3Hama, a I10-
MEHYTE PaAme pacroAarara IMPEAMETOM CIIOpa IPOH3BOAE CBoje AejcTBO (7).
Tlopea Tora, Tpefa HAarAacCHTH Aa pellelbe, HACYIpOT IPECYAH, HHje CIIOCOOHO
3a MaTepHjaAHY MOpaBOCHAXXKHOCT (4A. 322. m ua. 336 3IIIT). AocaeaHo Tome,
Ty>KHAAl 6H MOTrao MOHOBHTH TPa’Kelbe 3alITHTE Y jEAHOj NMpaBHOj CTBapH Y
KOjoj NpBM INYT HHje YCIIeO Aa YBEPH CYA Aa je MOKAOH mHCMeHO oGehaw, a
npoHamao je y MebyBpeMeHy HcIpaBy KOja TY H3jaBy caApskd. HanpoTus, ako
ce VCBOjH MaTEpHjaAHONPABHO TAEAHINTE, TY>KHAALl OH Y TPEAEM NPHMEPY
MOTao CaMo Aa NMPEAAOXKH INOHaBAame noctynka (ua. 381. 3IIII).

ITutame HUje AOGHAO CBOje HEINIOCPEAHO pellehe HH Y CTpaHOM 3aKOHO-
AaBcTBy. CTAaBOBH HayKe W IIpaKce Cy NOAehdeHH. Bara HamoMeHYTH Aa ce CBa
cXBaTama He HCUPIAV]Y V ABE KPajHOCTH, OHAaKO KaKO CMO HX H3AOXKHAH 3a

(6) CyIpoTHO, 3a HeMauko mpaBo Reichel: AKO Ty>eHH AYXHIK MOKe NMPH3HATH jEAaH O9H-
rAeAHo Hernocrojehid (HEOCHOBAHM) 3axTes, 3aITO He GH MOTao NPH3HATH M jeAaH HETYXHB. OcHM
Tora, y NpH3Hamy 3axTeBa Tpe6a HCTOBPEMEHO BHAEIH OApHUAale OA HETY)XHBOCTH (pasyme ce,
VKOAHMKO je ped O TaKBOj OA KOje ce Ty:KeHH Moxe oapehu.) Hcro Baxit M 3a nopasuawe (JJ, 1912,
crp. 73).

(7) 3a 3acTapeAo MOTDaXKHBalbe roprba nNpaBHAa He Baxe. OHO je crmocobGHO 3a CVACKY
3alITHTY, jep Ty’X6a BOAH OCYAH aKo NPHIOBOP 3aCTapeAOCTH He GVAe HCTaKHYT. 3aTo HMa mHcaua
KOjH sglamape‘\e obaBese He payyHajy y mpupoAHe. Tako, na mpuwmep, Oertmann, ctp. 10, Esser,
crp. 87. PR
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JVrocAOBeHCKH MocTvmak. Meby HpolieCHONpaBHHM TAEAHIUTHMAa HEKa cy Ma-
TeplijaAHOMpaBHOM OAMIKa, a Apyra Aasa. Oaayuyjyhe MepHAO 3a moaeAy GHO
je cTaB mpeMma ITPUPOAH OAAVKE, AAKA€ Aa AH OHa Tpeba Aa ce THYe IOCTYIIKa
IIAH IIpEAMETA CITopa.

Kao crapuje 3acAyxkyje Aa GyAe O3HAaUEeHO MHILIACHE KOje y3uma Aa je
TY>KHBOCT CTBap CVIUTHHE CIIOpa H Aa HEH HEAOCTATAK BOAU MEDHTODHOj OAAYV-
ui. OHO MOTHUE U3 BpEMEHA Y KOMeE je 3a IpOLleCHe IojaBe Mpy’KaHo odjalilibe-
e NMoMOhY MaTepHjaAHOIPABHHX INMOjMOBa. Y OKBHDY TaKBOT IOTA€AA Ha OA-
HOC OBe ABe 00AaCTH, aklHja je cBeAeHa Ha cyOjeKTUBHO IIpaBO, ILITO HeusGe-
SKHO BOAH IIHBHAHCTHYKOM CXBaTalby O KapaKTepy TY>XHUBOCTH. MHcao Aa OBa
NMPEACTaBba IMPOLIECHH II0jaM, jaBHAA C€ TEK IOLITO je TpHjyMdoBaAO CXBa-
Talbe MApHHULIE KA0 OAHOCA Y KOME IIOCTOjJH jEAHO IMYOAHIIUCTHYKO ITPABO CTpaH-
Ke mpeMa CyAy. MebyTiM, IHBHAHCTHUKO TAEAHILITE O IIPHPOAH OBOT NOjMa Ha-
Aa3MMO U KOA THcalla C Kpaja IMpOLIAOT HAU IIOYETKa OBOT BeKa KOjH CVy CTe-
KAH 3aCAVTE 33 OCaMOCTas€lhe H Pa3BOj HayKe IPOLIECHOT MpaBa, NOCeGHO KOA
NMOOOPHHKA IMPABO3AIITHTHOr 3axTeBa (8). To MO)Xe H3rAeAaTH HEOOHUYHO aKo
ce UMa V BHAY Aa 3HaTaH A€O CaBpeMeHe CTpaHe HayKe Aaje Ha IIOCTaBAEHO
NUTabe CYIIPOTaH OATOBOD, H TO VIIPaBO Ha IIAAHY OAHOCA TY)KHAAL-CYA, AAKAE,
MoMORY jaBHONMpPaBHUX eAe€MeHaTa Npolieca, KOjH AOOGHjajy CBOj HajNOTIIVHHjH
13pa3 Kpo3 UHMTaB HH3 TeOpHja O IMpaBy Ha IpaBHY 3awTury. Ho, HCTH Takas
OATOBOD MOJKE Ce IPOYMTATH H Y A€AHMa CaBPEMEHHX IIpoliecyaAucra, Meby
KOjHMa HeKH jolI yBeK OpaHe TEOpHjy O MPaBO3AIUTHTHOM 3aXTeBY (?).

Kao BAaaajyhe raeauinre y AaHaAIIKkO] CTPAaHO] HaylH TpeGa O3HAYHTH
CHO KOje V TY>XHBOCTH BHAHM IIpOlleCHU mojaM. Behu 6poj micaua y3muma npo-
CTO A2 je pedy O jeAHOj OMIITOj IPOLECHOj MPETIOCTAaBIM KOja ce o CBOjOj
OCHOBHO] IIDHPOAU, HE Da3AHKVje OA OCTaAMX IPETIIOCTAaBKH HCTe BpcTe (19).

Ilo jeAHOM cXBaTawy, TY’KHBOCT je CTBap Hpolieca, aAd He CrnaAa Y Ipo-
nlecHe mperniocTaBke. McTtuHa, v cAy4yajy y KOMe OHa HeAOCTaje, Ty>kKOy Tpeba
OAGallUTH Kao HEAONVILTEHY, a He Ka0 HEOCHOBaHY. AAH, O MOCTOjaby TY>KHBO-
CTH Tpeba OAAVUMBATH TeK IMOIITO OVAe YTBpHEeHO Aa CY MpOLIECHE IIPETIIOCTaB-

(8) Tako Wach, koju v3HMa Aa je IHTalbe Aa AH je CY0jeKTHBHO NpaBO HATYPAAHO, jEAHO
[HTale HeroBe caAp:kuHe (cTp. 122. m 123). 3a Hellwiga je HeaocTaTaK TY>KHBOCTH CTBap ,,rpabaH.
CKOITPaBHOT HECaBPLUEHCTBA NPHPOAHe obaBese’’ (Anspr. und Klagr., crp. 13. Lehrb., ctp. 19.
Kohler meby mpouecHHM mOpelnoctaBkava He NMOMHme TyXuBocT (ctp. 40). ITo Goldschrmudtu je
CMOCOGHOCT MOTpaXkHBaiba Aa OYAe IIPEAMET 3allITHTE jeEAHAa O\ MPETIOCTABKH MpaBa Ha Ty>XOy, 4nuju
HEAOCTaTaK BOA MEPHTOPHOj oaAvuM (ZPR, ctp. 29. m 30). Stein-Juncker y3uMajy TY»KMBOCT 32
NpeTNOCTaBKy MpaBHe 3alUTHTE Ca MaTepHjaAHONpaBHUM 3HavajeM (ctp. 6, 14. m 18). 3a aycTpHjcko
MpaBoO, Y OCHOBH MCTO CTaHOBMIUTE 3aCTynajy OA CTapHjux nucaua: Neumann (ctp. 864). Pollak
(ctp. 111) u Sperl (ctp. 330. u caea). V dpaHuyckoj Hayuu Glasson-Tissier, HAaKO jaCHO pa3Au-
KYjV aKimjv oA cyGjeKTHBHOr mpaBa, cMaTpajy MHUTame KOHKPETHOT IMOCTOjaka OHe pBE Kao jeAHO
MHTale CVIUTHHe (question de fond — crp. 425).

(9) Taxo 3a Hemauko mpaBo Blomeyer, xoju cmaTpa Aa HETYXKMB 3axTeB TpebGa OAGHTH Kao
MpaBHO HEM3HYAMB (cTp. 170). Meby HemauxuM ayTopHMMma, 3a MaTEPHjaAHONPaBHO CXBaTake H3ja-
LHaBa Ce joll M3pHYHO Lent, 3a Kora je HETY>XHUB 3axTeB NMpaBHO Hemoctojehd (cTp. 86). Berniardt
(ctp. 16—18) 1t Wieczorek (cTtp. 698) He IIOMMIbY TYXKHBOCT Kao mpollecily npeTnoctasky. To He
YHHH HN1 Sauer y cBojum Tabanuama (ctp. 227—232). Hcro M Guldener 3a uiBajuapcko npaBo
( 3nPé3§Tp. 21577% H cAeA.). YV aycTpujckoj HaynM 3acTyna MaTepHjaAHONpaBHO cxBaTawe Petschek
cTp. . H .

(10) 3a Hemauko npaBo, y TOM cMHCAY: Bley; (ctp. 89) Rosenberg, ctp. 337; Stein-Jonas,
NpETXOAHe HamomeHe y3 § 253. ZPO Baumbach-Lauterbach (ctp. 471) Schonke-Schréder-Niese (ctp.
196); Schnorr v. Carolsfzld (ctp. 250, Han. 21) Phole Aaje MPEAHOCT NMPOLECHOMPABHOM CXBAaTalby, He
ocnopaBajyhu CBaky TauHOCT OHOM MAaTEPHjaAHONPABHCM Koje GM MOWAO OA TOra Aa je TYXKHBOCT
CacTaBHM Aeo cyGjexktuBHOr mpasa (ctp. 215). V aycrpujckoj wayum Fasching Aaje HCTH OATOBOD
3a OHa NOTpa’kHBala 3a KOja 3akoH yckpahyje Ty>x6y (CYACKH myT, mpaBHH nyT). CYnpoTHO TOMe,
TAe je yckpahele TY:KMBOCTH HM3BEACHO M3 MATEDHjaAROT NpaBa MPOMMCOM MO KOME ce , MChAara
JeAHOT Ayra Hehe MOhKHM HaTpar TpakMTH'’, Kao HUp. y CAyyajeBuma u3 §§ 1432. u 1174. OGZ, paau
C€ O JEAHOM MMTalby MaTepHjaaHor npasa (cTp. 8. u 9). Kao MpolleCHOMPaBHO MMTalbe, Y3HMa TYKH-
BocT U v. Tuhr (ctp. 33).
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Ke HCIOVEEHE, a IIpeMa OKOAHOCTHMa He Tpeba VOIINLTE OAAYYMBATH aKo Ce
Ty>k6a 1nokasyje Kao HeOCHOBaHa (11).

IlocToju B TakBO MHIIINEHE, II0 KOME TY)KHBOCT HHMje HeEKa IpoLleCHa
MpeTnocTaBKa 3a ceGe, HErO0 Ce CBOAH Ha T3B. HEAOMVIUTEHOCT PEAOBHOT ITpaB-
Hor myra (12).

V cucremuMa y KOjHMa O akUMjH (IpaBy Ha NPaBHY 3allITHTY) TOBOpe
3aKOHCKH TEKCTOBH, TY>KHBOCT HaAa3H CBOje MecTO Meby mpeTrnocTaBKaMa 3a
eHO Bplewe. Kaacuduxalinjy THX NPETIOCTaBKH MOjEAMHH ITMCIH Pa3AHNYHTO
H3BOAE, H aKllHja HeMa HCTO MECTO KOA CBaKOI OA BHX. AAH BeAuKa BehHHa

ayTopa Koje CMO KOHCYATOBAaAM 3aCTVNa MHILAEHE Ad TYKOY Tpe6a oAGanuTH
a limine ako ce ¥»OMe TPaXKH 3alliTHTA KOja HHje IMPOIliCaHa NMpaBHUM MOpeT-

KoM (13).

IToce6HY nmaskiby 3aCAYKYje TAEAHINTE KOje OGjalnbere HeAOCTaTKa Ty-
JKHMBOCTH BHAH Y Pa3AWKOBabY, KapaKTEPHCTHYHOM 32 HEMAuKy HayKy, H3Meby
Ayra (Schuld, debitum) u OATOBODHOCTH HMOBHHOM 3a AvT (Haftung, obliga-
tio). KoA HaTypaaHe obAuranuje Cy6jeKTHBHO NMpaBO MOCTOjH, IITO ce Hajbore
BHAH H3 HCKAdVUewa conditio indebiti, A aKO mOCTOjH ITPaBO, MOpa IIOCTOjaTH
H AyT. OHO UITO V OBakBHM CAyYajeBHMa HEAOCTaje, TO je OATOBOPHOCT, KOja
Ce OCTBapyje KpoO3 NapHWYHH K H3BPIIIHH IIOCTYNaK NOMOKY jaBHOIPABHOT OBAA-
mhewa Ha CYACKY 3amnTury (14).

(11) Nikisch, cTp. 224.
(12) Tako Wolff, ctp 77. Buau: Riezler, ctp. 125; Reichel, JJ, 1912, ctp. 71. Bnan u c.aeae-
hy HamomeHy.

(13) Tako 3a wHTaamMjaAcKo mpaBo: Micheli, koju TYKHBOCT cTaBda Meby npolecHe mnpet-
nocraBke (presupposti processuali) y y:KeM CMHCAy, moTpeGHe 3a VDEAHO 3aCHABamEe MapHHLE,
HaCyTIDOT YCAOBHMa MOA KOjHMa ce CYA yrymrra y MepHTyMm (T3B. condizioni dell’azione) (cr1p.
18—25). Camuno Redenti, KOjA y3HMa Aa je TYXHBOCT jeAaH OA YCAOBA 3a AONVIITEHOCT TYx6e
(proponibilita deli'azione), aam Aa H OHa NMpPEACTaBoba MEPHTODHO MHTale y ILNIPEM CMHCAY, Koje
Tpeba Pa3sAHKOBaTH KaKO OA NHTaHa OCHOBAHOCTH akLHje (MEPHTYM Y Hajy>KeM CMHCAY), TAaKO H OA
npollecHHX mnpernocTaBkH. Ho, ako ce mokake Aa HEKH OA THX YCAOBa HHje HCOVHsEH, CYA Tpeda
TykGy Aa oaGalm, jep Hema pasAora Aa ce YIVIOTa YV MCIMTHBAlE HeHe OCHOBaHocTH (cTp. 21. um
61). CvnpoTHO OpeAwHM ayTopHMa, Zanzucchi He yOpaja- CnocoGHOCT NMpaBa 3a CYACKY 3amTHTY
Y upeTnocTaBKe Koje MOpajy OHTH Hcoyibelle Aa OH mocTymak 6O 3aCHOBaH H pasBHjao ce Yy Mpas-
oy MepHTOpHe OAAyKe. Ilpema ToMe, TY>KMBOCT OH 6pAa YCAOB 3a OpPECYAy V KOPICT Ty>KIoua
(cTp. 67, 68, 78. u 19)

Vka3yjvbH Ha Hemnocrojame NpPOLECHAX OApeAaba O TVY)KHBOCTH, Safta u3pakaBa CaraacHoCT
ca NpaKCOM HTAAHJjaHCKOr KacalHOHOr CYAQ, KOjH TV KHMBOCT V3HMa V jJEAHOM UIIPEM CMIICAV,
AaKA€ He CaMoO Kao HEAONVIOTEHOCT CVACKOr mMyTa MAH Aomaher mpaBocyba (difetto di giurisdizione
~— uA. 37 C. Proc. Civ.), Hero H Kao HeAocTaTak akuMje. HHade, MCTH mHcanl He HHCHCTApPa Ha
Ay6AeM DasAHKOBakbY H3Meby OAAVKe O HEMpHXBATAHBOCTH H HEOCHOBAHOCTH TyxkOe, aiH ra cia-
Tpa LeAHCXOAHHM (Commentario, 50 ctp. 47, 48. m 163).

H caBpeMeHH ¢paHLYCKH MPOLECYAAHCTH CMaTpajy TY>KHBOCT Kao MOpPCTNOCTaBKY 3a AONy-
ITEHOCT MepHTOpHe OAAyke. Cornu et Foyer y3uMajv Aa je Ty:k6a 3a 3alTHTY MOTPaKIBaia KOME
OAroBapa HaTypaAsHa ofAMramHja HempHXBaTaMBA (irrecevable), jep ce pasH o mpaBy Koje je Auiue-
Ho akuHje. AOCAEAHO TOMe, CYA Helie AaTH OAroBop Y TMOTAEAV CVIUTHHE crniopa (une réponse au
fond), Hero npouccHY OAAVKY KOjoM ce Tyx6a H3 HampeA HaBEAEHOr pasaora oAdHja (c1p. 269. H
273). Hcro Tako, u Solus et Perrot HCTHUY Aa HOCHAALl jEAHOT HEMOTAVHOT mpaBa Heua MOh Aa
o6aBexke CYA Ha HCMIHTHBate NOCTOjalka TakBOr mpaBa (cTp. 95, 101, 196). ¥ ToMm cnmmcAv u Cuche-
Vincent (ctp. 11. u 13.)

(14) OA crapujHx mHcana, OBO CXBaTake OAHOCA OATOBOPHOCTH M TVKIBOCTH 3acTyna
Oertmann (ctp. 11. n 12. BHAH KOA OBOT MHCLUAa Ha HCTOM MECTY H AWTEpaTypy MO MiTamy MpaBHe
NMPHPOAE HETY/KHBOCTH.) Binder yak HAe TAKO A2A€KO Aa MMOpHYe MOCTO)are MpaBHE AYXXHOCTH KOja
61 oAroBapara cyGjeKTH3SHOM npaBy. IIpema MaTeprjaaHOMPAaBHOM 3aXTEBV CTOjH CAaMO OATOBODHOCT,
KOoja ce oCTBapvje KpO3 NapHHLY H NPHHYAHO H3Bpluere. MaTepHjaAHO OpaBO HMa 3a NMPETNOCTas-
Ky mpouiec, a He obpaTHo (ctp. 14). V HoBHje Bpeme H3BOAH HETYXKHBOCT H3 OArOBODHOCTH Ha-
pounto Esser. Ilo meMy, Ay>KHOCT YHTalka 3Ha4H 3anMoBeCT, a OBa C€ CMPOBOAH KpO3 NapHHUV H
OPHHYAHO H3BpLUeRe. ADYTHM peuHMa, H3HVAHBOCT je OCTBapee OArOBOPHOCTH (CTp. §2—84), Koja
Ce AaKAe Ha NMpPBOM MECTY MOKa3yje Kao jeAaH mpouecHH nojas. IIpiveRyjemo Aa ce pa3sAHKOBae
H3Meby AyTa H OATOSODHOCTH cpehie H Y HaylUH APYTHX 3eMasa, a He caMo y HeMaukoj. (Buau: 2a
aycrpHjcko fipaBo Gschnitzer, crp. 21; 3a utaaH)aucko — Trabucchi, cTp. 512; 3a ¢paHUYCKO —
Mazeaud, ctp. 18; 3a jyrocaopencko: Byxocuh, crp. 406; Iremnuxap, ctp. 21.) OaBajame Ayra 0A
OArOBODHOCTH HMA M CBOjHX NMpPOTHBHHMKA. BulAH, Ha mpumep, Schlesinger (ctp. 22. u 23), Kriick-
mann (ctp. 309).
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Hajsaa, nmpeAmlH NMPHKA3 3aCAyXyje Aa OVAe NMONyEEH KpaTKHM OCBPTOM
Ha pHMCKO IpaBo. CTpOro pasaukoBame H3Mmeby MaTepHjaAHO-TIpaBHE M IIPO-
LIeCHONPAaBHe CTpaHe MapHHIle TOM NpaBy HHje IT03HATO, T€ HH MOCTaBAEHO ITH-
Tale HE MOXXE OBAE TAACHTH NOAjEAHAKO Kao 3a AaHaumke. Hnak, ypebeme
GOPMYAAPHOr IIOCTYIIKA AOMVINTAa 3aKAVYaK Ad CY IOCAEAHIlE OHOTa IUTO Aa-
Hac Ha3sMBaMO HeTy>KHBOIIhY HaCTymaAe Kpo3 IpaBHAa mpoileca. Hamme, mpe-
TOp je yckpahuBao akIHjy ako II0 HeroBOj OLEHH 3a UMILEHUYHO CTakbe, H3AO-
JKEHO OA CTpaHe TY’KHOIa, OHA HHje 6uia npeABubena. Denegatio actionis 3Ha-
YHAA je OKOHYae MOCTYIKA Y HEroBOM IPBOM CTaAHjyMy. AO pacIpaBisarba
M MEPHTODHOT OAAVUYHBAaIha OA CTpaHe iudex-a HHUje Y TAKBOM CAYYajy HH AO-
Aa3uAo (15),

JYrocAOBEHCKH 3aKOHHK O IIOCTVIIKY oA 1929. He caAp>XH HENOCpeAaH
OArOBOD Ha IMTame Kako Tpeba MOCTYIATH Y CAY4Yajy HEAOCTaTKa TY>KHBOCTH
jeaHor mpaBa Lyma (Zuglia) y cBojoj MoHOrpadHjH O HaTypaAHHM OOAMraIfH-
jaMa roBopu 0 npecyOu KOjoM je yTBpbeHa HETY)KHBOCT (HENPHHVAHOCT) jeA-
HOT IOTpasKHBama (1¢). AOCAEAHO TOM CTaBy, KOjH YKasyje Ha MaTepHjaAHO-
[IPABHO CXBaTalbe, HCTH ayTOp HH Y CBOM CHCTEMAaTCKOM HNpPHKa3y NPEApaTHOr
HapHHYHOT IOCTYITKA HE HABOAM TY>KHBOCT Kao YCAOB 3a MEDHUTOPHO pacIpas-
Aame U OAAVUMBaie (17). baazojesuh v cBojuM Haueauma He yOpaja TY>KHBOCT
Y IpolieCHE TIPETIIOCTABKE, aAH 3aTO CE Ha APYTOM MECTY OAAVYHO H3jalllbaBa
Aa TYKOy TpeGa mo CAYKXGeHOj AY>KHOCTH OAGAlMTH aKO CYyOjeKTHBHO IIPaBO
HE Y’KHBa CYACKY 3amTuTy (18). IIpeApaTHa CYACKa Ipakca je IOBOAOM TV KGH
33 OCYAVY Ha HeTy>XuBy o0aBe3y OAAVYMBaAa NmpecyAoMm (19).

Kao mTo cMo pekAH, ITHTame 3acAY’KYje AHCKYCHjV H V AaHallIbeM jyro-
CAOBEHCKOM IIpaBy. 3aKOH O NMapHHYHOM IOCTVYIIKY He IIOMUIbE HUTAE TY>XKHBOCT,
HUTH yrnoTpeGmaBa HEKH CAMUYaH H3pa3 3a oBaj mojaM. CaBe3HH BDXOBHH CVA
OAAVYHO je MepuTOpHO MO Ty>XKOHM M3 ycMeHOr oOeharba MOKAOHa (20). IJyma y
CBOM CHCTEMATCKOM NPHKa3y MapHHYHOT INIOCTYIIKA He Y3HMa Aa je TY>KHBOCT
mpollecHa IpeTtnocTaBka (2). Ty npHpoAy He npuAaje joj uu Tpusa (22). Ilucaly
OBHX pPEAOBa, VKa3dyjvhu Aa je muTalme KOHTPOBEP3HO, H3jalllibaBa Ce H3PHUYHO
v CBOM VIIGEHHKY 3a MaTepUjaAHONpaBHO cxBaTame (23), 3a Jyxapra je, Ha-
NpOTHB, TYKUBOCT ITPOLIECHA NpeTiiocTaBKa (). TakBO cTame 3aKOHOAABCTBAQ,

(15) Kaser, ctp. 52. 1 53.

(18) Lyma, TIpupoane obGasese, cTp. 33.

(17) Hyma, I'pabaHcko IMpOLIECHO NMPaBo, CTPp. 669 U CAeA.

(18) Bbnaawojesuh, Haueaa, cip. 222, 302. u 303.

(19) Buan, Ha iIpHMep: oAAyky 6p. 243. y 36upuu Munanosuh-llltpacep; oAAyky 6p. 574. v
36upor Rucner-Strohal; oaayky PeB 199738 oa 16. anp. 1938, y3 564 CI'3 (peaakunja I. ITerxosmha).

(20) , JIOKAOH HENOKPETHOCTH HeMa A€jCTBa KaA YTOBOD O HOKAOHY HHjE THCMEHO cacras-
»€H, HAaKO je obGehamwe NOKAOHA AaTO M npuxBalieHo Ope CTymaka Ha CHary 3akOHa O NpOMeETY
3eMpHmTa H 3rpasa’’. ... IIpecyoa CBC, Pes 1350/50, oA 23. 2. 1980, 30, 1960, oaa. 6p. 16. Buan
H npecyoy Bpxoeuor cyaa HP Xps. I'x. 118,57 oa 6. 2. 1957, 30, 1957, oaa. Gp. 78: ,,3a oncrojHocT
H BanaHOCT yCMeHe AapoBHe MoroAGe norpefua je mpasa npeaaja (pu3Ayka npeaaja), a oBa He
NIIOCTOjH aKO je AapOBaHa CTBap HakoH moroAGe ocrasa Ha Yi>KHBaly KOA Aaposaona.”’ Hanoan-
BEMO HIAaK A2 ce H3 00jaBreHOr AeAa o6pa3sAo)Kera He BHAH Aa AHM je TIDEAMET crmopa GHO 3axTes
32 mpeAajy HOKAOHEHE CTBapH.

(21) HQuma, (Zuglia), Tpab. napH. nocT., crp. 25—27.

(22) Tpusa, crp. 3. u 25—28.

(23) Mo3nuh, crp. 4.1 20.

(24) Jyxapr, cip. 253.
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rpakKce H HayKe AOMYIITa OLEHY IO KOjoj UHBHAHCTHUKO V4Yewe Tpeha y jyro-
CAOBEHCKOM IIpaBY V3€TH Kao ITPETEXKHO.

Beh cama yumeHmua Aa oba cxBaTama HMajy AaHac CBOje IPHCTaAMIe
NOKa3yje Aa HHJEAHO OA IbHX He MO’Ke NMPSTEHAOBATH HA alCOAYTHY Ta4yHOCT.
ITuTame ce CBOAM Ha TO KAaKO je HCITpaBHHje CXBATHTH OAHOC TY’KHBOCTH IIpe-
Ma cy0jeKTHBHOM npaBy. AebHHHIIM]A ca KOjOM CMO IOYEAH OBaj YAaHaK HUje
AOBOMbHa 3a objammere TOr oAHoca. TysKHBOCT Kao CBOjCTBO (OCOOHHA, ode-
AeXje, KBaAUTET) IpaBa MOKe OuTH pasauuuro cxsahena. O oAHOCY OBa ABa
rnojma MoryhiHe cy ABe KOHCTDYKILIHje, H3 KOJUX ce Hamehy HM3A0XKEHH CYIpoT-
HH 3aKAy4dliM. 3a 00e KOHCTPVKIIHje IOAJEAHAKO je 3HayajHO Aa TY>KHBOCT
NpeACTaBsda MOIVHHOCT mpaBa rpabaHHHa Ha CYACKY 3awuTHTy. Jep, Ap’KaBa
je, Y3 NpoIHCcHBalke YCAOBA IIOA KOjuUMa CYOjeKTHBHO IPaBO HacTaje, HETOBOM
Hocuony obehaaa 3amrTHTy. CiocOGHOCT TOr mpaBa Aa OyAe 3amTubieHO AOAa-
3H, AaKAe, A0 H3paKaja Y AYKHOCTH CyAa NpeMa TY’KHOLY, KOoja HMa jaBHO-
ITpaBHH, a He rpabaHCKONMpaBHU KapakTep.

ITomenyTH OAHOC MOKe OuTH cxBaheH, mpBO, Tako IITO OH ce y3€A0 Aa
TYKHBOCT VAa3H Y IojaM CyGjeKTHBHOI IIpaBa, 06pa3yje HeroB CacTaBHH AEO,
ADYTHM DeuUHMa, MPEACTaBba JEAHO OA OBAaluhiera KOja YHHE HEroBYy CaApIKH-
Hy. OBa KOHCTPYKUHja HEHU3GE)KHO BOAM MaTePHjaAHONPaBHOM CXBaTaiby, H
o6paTHO, OHaj KO Ce 3a TO CXBaTaibe 3aAa’ke, MOpa OAHOC ABa IOjMa TakO Aa
pa3ymMe. Jep, caMO TaKO MO)Ke ce ODjaCHHTH CTaB Aa je TY’KHBOCT CTBap ca-
Mor cy6jekTHBHOr mpasa. Ha Taj HauuH, cactaB TOr IpaBa IIOKa3yje ce Kao
Pa3HOPOAaH, KaKO IO CAADXKHHH THTyAapesBe MOHH, TaKO H O NTAaCHBHOM CYO-
jekty: Y3 oBaamheme Ha INpaBHY 3allITHTY, KOME OAroBapa HaBeAeHa AVK-
HOCT cyAa (%°). Y cBakOM NOTIVHOM CYOjeKTHBHOM IIpaBY caAp)kaH OH GHO,
AAKA€, H jeAaH MYOAHMITMCTHYKH eAeMeHT. OBa XeTepOreHOCT Y CTPYKTVPH Cyo-
jEKTHBHOT TpaBa IPEACTaBda jeAHY CAAGOCT NpBe KOHCTPYKUHjE, KOJY HEKH
micuu ocehajy M YHHe HaNoOp Aa je OTKAOHe (28).

ITo ApDYTOj KOHCTPDVKUH]H, TY;KHBOCT HE VAa3H y cacTaB CY0jeKTHBHOT Ipa-
Ba, HEro ce NojaBAyje Kao HeroB pEeAOBaH IparHAal, Y3 MaTepHjaAHONpaBHH
oAHOC HM3Meby cTpaHaka HOCTOjH H AKLIECODHH OAHOC TYXKHAQL-CYA, KOjH je
jaBHONPABHOT KapaKTepa, H, NOIUTO Ce 3aCHHBA Y BpLISHY CYACKe VHKIHjE,
Tpeba ra cMaTpaTH I[IPOLECHO-TIDABHHM, AaKAe jaBHompaBHHM. Ty>XHBOCT ce
OBA€ TOKa3yje Kao CTBap Ipolleca, a He MaTepHjaAHONPABHOI OAHOCA, T€ HEH
HeAOCTaTak He noraba camo cy6jexTuBHO mpaBo. HeryyxnBa ofaBe3a 3HauH
CaMo TO Aa 3a CYA HE MOKE HHM Y KOM CAydYajy HacTaTH AY’KHOCT Aa HCIHTYje
A2 AH TY>KHOIY Ccy0jexTHBHO mpaBo mpumapa. OTyAa H OAAVKA IO TYXOH He
TpeGa Aa GyAe MepHTOpHa, Hero mpouecHa. OBa KOHCTpYKLHMja H3rA€Aa HaM

(25) CMaTpaMo 3acTapeAHM 1AEAMINITE No Kome TO oBiauihiele Npimada HOCHOUY CyOjeKTHB-
HOr MpaBa MpeMa ApYroj CTpadd Yy MaTepHjaAHOMPABHOM OAHOCY, Kao WITO TO Y3HMa, Ha NpHMEp,
Chiovenda (c1p. 45. M CAeA).

(26) Tako, Ha npmnnep, Henle: ,,... MoryhHocT TyK5e cacTojH ce y 3anOBECTH CYAHjH Aa
3alITHTH noBpebeHo (cy6jexkTHBHO mpaBo. OBa 3anoBeCT HHje, AaKA€, YIPaBbeHA Ha MNOjEAMHIA. . .
3amoBect, HakO jaBHONpaBHe NMPHPOAE, ynujena je OA CTpaHe NPHBATHOr IpaBa, C KOJHM je y Besil.
AOCAEAHO TOME, MOTVRHOCT Tyx0e yAa3n y CywTHHy cyGjeKTHBHOr npaBa. Y3 oBaauthera Koja
MOTHYY H3 CY0jeKTUBHOT MpaRa, AOAaje ce H oBaawheme 3a TYKOY Kao jeAaH, HAKO HEOAO:MB,
Q OHO HIAK Pa3AHYHT CAacTaBHH A€0...'' (crp. 334). Kako ce MoxXe pa3yMeTH Aa je 3amoBecT Cy-
AljH, HAaKO jaBHONpaBHe MPHPOAE, VIMjeHa OA CTPaHe NpHBaTHOr (CyGjeKTiBHOT) mpasa?
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yOeA.bHBHja, 3aTO LUITO OHAa CYOjeKTHMBHO NIPaBO OrpaHH4YaBa Ha LIMBHAHCTHUYKA
oBramhema, H HE U3BOAH H3 Ibera OAHOC H3Meby Tykuoua u cyaa. H3 Tor pas-
AOTra CIpeMHH CMO A2 AaMO MNPEAHOCT MpOLIECHOIPABHOM VdYemy (27).

IIpeawa pasmarpama MOKa3yjy Aa ce IMPOLIECHONPaBHHM CXBaTakbeM jaue
NOABAQUH pa3AHKa IMpeEMa CAvYajeBHMa KaA TY’KHAALl UCTHYE jEAHO ITpaBO Koje
je MO3HTHBHOIIPABHOM CHCTEMY HENO3HATO (Ha NpHMep, Ha YCIOCTaBiale 3a-
JEAHHUKOT >KHBOTa Y 6paKy), HAH 3a Koje Beh no Ty>XOH HUCY HCIVIbEHE MarTe-
pHjaAHOIIPABHE MPETIOCTaBKe (HEKOHKAVAEHTaH 3axTeB). Jep, HECYMIBHBO je
Aa Y TAKBHM CIIOPOBHMa CyGjeKTHBHOT IpaBa HEMa, T€ je H MEPHTOPHa OAAVKa
Ha CBOM MECTY.

ITo mpoliecCHONPaBHOM VYeWY, Y CAYYajy HETY>XHBOT NOTpPa’kuBawa cyo-
jEKTHBHO TPaBO Atojce 0a MOCTOju, aAU HEAOCTaje AVXKHOCT CYAa Aa H3peKHe
3auITHTY. AOCAEAHO TAaKBOM CTaBy, TpeGa AOHETH OAAVKY KOja Ha IHTame IIO-
cTojara IMpaBa He Aaje oAroBop. CyAcka u3peka Tpeba Aa ce OrpaHH4YHM CaMo
Ha VTBpbele Aa 3allITHTH HeMa MeCTa, YaK M KaA GH IpaBo mocrojaso. TakBo
OAAVUHBAIbE je, AaKAe, caMO IPOLIeCHO, a He H CYLITHHCKO. CympoTHO TOMe,
MaTepHjaAHOMpaBHA TEOPHja HY>KHO BOAH 3aKAVUKY AQ CE€ OAAVYVYje O IHUTaky
1TocTojarka camor cyb6jeKTHBHOr mpasa (MepHuTOpHO). CMHCAO TC OAAVKe HHje
jacan. HboM ce Ty>kGeHH 3aXTeB OAGHja (Kao HEOCHOBaH), HITO OH TpebaAo Aa
3Haud Aa Cy0jeKTHBHO IPaBo 3a KOje je TpaXkeHa 3allTHTa, He nocroju. Takas
3aKAV4aK, MEBYTHM, C OG3HPOM Ha ITPUPOAY HETY)KHBe 06GaBe3e, OUHTAEAHO HE
Ou 6uo Tayad. [IpOTHBPEYHOCT HHje AaKO Pa3pEIlHTH.

IlpouecHoOIpaBHO cxBaTake, MebyTuM, He Tpefa pa3yMeTH Kao Kpajwy
CUIIPOTHOCT MaTEpPHjaAHOIIPaBHOM. AKO KasKeMO Aa TY>KHBOCT HE VAa3H Y ca-
CTaB MaTEPHjaAHOIPABHOI 3aXTeBa, OHAA THME HHCMO DEKAM Aa IpeA cOOOM
HMaMO TaKBa ABa OAHOCA, OA KOjHX CBaKH MOXXe HMaTH CBOjy CaMOCTaAHY
CyAGHHY. Jep, TYKHMBOCT je IO IPOLIECHONPAaBHO] TEOPHjH HE CaMO PEAOBaH,
Hero u (6Gap o nmpaBHAY!) Hepa3ABOjaH IIpaTHAAl Cy0jeKTHBHOT Ipasa. [Ipomm-
cyjvhH ycAOBe 3a HacTaHaK TOT IIpaBa, 3aKOH HCTOBPEMEHO HaAasKe CYAY Aa
MY 3a CAVYaj NOBpeAE MPY:KH 3amTury. ¥ o6paTHO, HOpMa O HETYXXHBOCTH je
HEOABOJHBO Be3aHa ca HOPMOM KOjoM je ypebeHO 3acHHUBame jeAHEe HeNoTIIYHE
oGaBe3e. ABe KOHCTDYKTHBHe MOTVHAHOCTH, AakKAe, THYY Ce€ CaMO HauHHa Ha
Koju he cyA TakBy ofaBe3y TpeTHpaTH y mnpouecy. M3 mux He tpeba H3ByhH
3aKAVYaK Aa CY OAHOC TY’KHOLla IIpEMa CYAY H OAHOC Y KOME OH HCTHYe
CBOja UHBHAHCTHUKA OBAallhera NMpeMa TY>KEHOM, ABa IMOTNYHO HE3aBHCHA
oAHoca. HampoTus, 06a cy ypebeHa HCTOM 3aKOHOAABHOM BO/OM.

Topma HanmoMeHa HeMa KapakTep YHCTO TEOpHjcKe nocTaBke. 'panuile
oBako cxBalieHe TY>KHBOCTH OTA€AQjy Ce, IPBO,  OHUM 3eMdaMa Y KOjHMa je
3aKOHOAQBCTBO IIOAEAHEHO H3Meby caBesa M (eyAaAHHX jeAHHHIIA, TaKo Aa je
OHaj NMpPBH HAAAEXXAH 3a MaTepHUjaAHO IPABO, AOK j€ IIOCTVIIAK CTaBMbEH Y Ae-
AOKPVT OBHX ADYTHX. AKO GHM Ce NMpOLECHOIPABHO Y4ele CXBATHAO TaKO Aa je
TY’KMBOCT MOTITVHO OABOjEHA OA MATEePHjaAHOIPABHOT 3aXTEBa, OHAa GH ce OHa,
Kao CTBap NPOLECHOT NpPaBa, HaAa3HAa ¥ KOMIIETEHIH]H GEACPAAHUX jEAHHHIA.
OBe 6H, MpeMa TOMeE, MOTA€ OAropapajyhHM HOpMama CIPEYHTH epHUKaCHOCT

(27) TuMe MayIITAMO CTaB KOjH CMO 3ay3eAH Y CBOM HAaBEAEGHOM A€AY Ha CTp. 2.
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IIOjJEAMHHX CYOjeKTHBHHX IIpaBa, NpPEABHbBEHHX CaBe3HHMM Iponucom (%), H
of0parHO, TakBa MOIVhAHOCT CTajara GH OTBOpEHa caBe3y Y jeAHO] deAepaTHBHO
ypebeHoj 3eMaH, Y KOjOj HMpPOLIECHONMPABHO 3aKOHOAABCTBO MNPHIIAAA H-eMy, a
MaTepHjaAHONPaBHO peAepasHUM jeAuHHIIaMa. MebyTHM, TaKBe OCAEAHUE IpO-
1{ECHOITPABHOT TA€AHINTA CY HENMpHXBaTAHBE.

De lege lata, NpOTHB NPOLIECHOMPABHOT CXBaTamka IOBOPH TO WITO TEKCT
3aKOHa O NApHHYHOM IIOCTYIIKY HHTAE He IOMHHE-e TYKHBOCT VOIMUTE, Na HH
Kao MpoLecHY mnpeTnocTtaBKy. KaA ce MMa y BHAY Aa je OH CKOpAlIllhe 3aK0-
HOAQBHO A€AO, Tpeba IPETIIOCTAaBUTH Aa je HEerOBHM pPEAAKTOpHMa GHO ITO3HAT
AyaAu3aM MaTepHjaAHOT IpaBa M mpolleca Kao KOHAyHa TEKOBHHA HayKe. AKO
OHH HIIaK HHCY VHEAH TY>KHMBOCT KaO YCAOB 3a pacHpaBiaibe H OAAVUHBAILE O
IPEAMETY CIIOPa, OHAA CE TO MOYK€ IMPOTYMAYHTH TaKO Aa CYy NPHXBAaTHAH MaTe-
PHjaAHOTIPABHO CXBaTalbe.

Hako npeAmH aprymMeHT HHje Ge3HadajaH, OH HMIaK HHje OAAvuyjyhu.
IIpe cBera, mpollecHe IpeTIIOCTaBKe IIOMEHYTH 3aKOH He HaOpaja TaKCaTHBHO,
HHMTH CY OHe CBe Y TOM Iipormicy npeaBubene. Iloctoje M npeTnocTaBke Koje cy
npeABHbeHe ADYTHM 3aKOHHMa. TakBO CTame He HCKAVYYYje, AakAe, MOryhHOCT
Aa ce IIPOLIECHH KapaKTep TY>KHBOCTH H3BEAE M3 MaTepHjaAHONPABHMX IIPOIIU-
Cca, U Aa ce Ha NOCTVIIalbe CyAa Y CAy4Yajy Ty>kOe 3a ocTBapeihe jeAHOT Heca-
BpILIEHOT NTOTPAa’KUBarba IMPHMEHE II0 aHAAOTHjH OApeADe IpoImcaHe 3a ADVTY,
CAMYHY IPETIIOCTaBKY, Kao IITO je CYACKa HAaAAE€KHOCT YOMUTE (AOMYINTEHOCT
PEAOBHOTr ITpaBHOT IyTa). Aa je oBakaB HAUMH MHIlbera MOryh, nmokasyje yio-
peAHo npaBo. HemMauku mpollecHH 3aKOH He TOBODH O TY’KHBOCTH HHINTA, LUTO
3a caBpeMeHY HayKy Te 3eMAie He IPEeACTaBhba CMETHY Aa IOPHXBATH IpoLec-
HOIPaBHO cxBararme. MoxxaAa he ce mpumeTutH Aa 1877. roAmHe, KaA je Taj 3a-
KOH AOHECEH, OBO CXBaTalb€ HHje HH IIOCTOjaAo. AAM, Kao IpHMED Ce MOiKe
HaBeCTH M HTAAHjaHCKHM 3aKOHHK O rpabaHcKoM mocTynky oA 1940. Hu v memy
ce He TOBODH O HETY’>KHBOCTH, Ila MIaK BehH Ae0 HayKe U CYAOBH V3HMajy Taj
HEAOCTAaTaK Kao CTBap aKllHje, a He CyOjeKTHBHOr IIpaBa.

3Hayaj TYKHUBOCTH Kao HPOLIECHE IPETIOCTABKE TaKaB je Aa HEH HeAOo-
craTak TpeGa Y IOTAEAY NOCTyMala CYAa U3jeAHAUYUTH ca HEAOCTATKOM HHTEpe-
ca 3a Tyxx6y M ca cMeTama Koje MpoHCTHYY M3 npuHuuma Ne bis in idem.
To 3HauM Aa IpeAceAHMK Beha cam oalallyje Ty»xOy ako Habe Aa ce paAH
O jEAHOM HETY>KHMBOM IOTPa’KHBamy. AKO, HallpOTHB, CMaTrpa Aa TaKBOj OAAY-
IIH HEMA MeECTa, OHAA O IIDUTrOBOPV Aa je IIOCPEAH HETYXKHBO IOTPA’KHBabe
oAAyUyje Behe v CTaAMjyMV TAaBHe pacmpaBe (ua. 277. u 290. 3IIII).

HeTy>XxuBOCT je ycTaHOBa jaBHOT mopeTka. CTpaHKe He MOIV CBOJHUM CIIO-
Pa3yMOM VUMHHUTH jEAHY HENOTIVHY oGaBe3dy normyHoM (29). Takas crnopasym
HeMa VYTHIlaja Ha AY>KHOCT CYAa Aa NOTPa’KHBaH:e Y3ME Kao HETVXKHBO H Aa
AOHece pelliele O OADaluBamy TYKOe.

(28) 3a wBajuapcKO NMPaBO A0 TOT 3aKby4yKa AOAa3M v. Tuhr, KOjH V3nMa Aa je TYKHEOCT
miTalke mpoueca MpaBa, H Kao TaKBO CIIAAd Y HaAA€KHOCT KauToHa. KoHdeaepawija je, MebyTiy,
CBOJMM 3aKOHOAABCTBOM MPEKOPayHAa TPaHHLY HAAAEKHOCTH BHINE IYTa H DErvancasa MaTepije
KOje CY mo CBOjoj NMpHPOAH mpouecHe. ITo MMIILvelwy OBOr OACLA, Y TakBe MarepHje Cmaaa H Ty-
KMBOCT (cTp. 33. M 34). Guldener mn3puuno oabairyje MOryhHOCT Aa TYXKHBOCT jEAHOr NPaBHOTr 3a-
XTeBa, NMPEABHLEHOT MATEPHjaANHM mpaBoM KOHQeaepallije, GyAe OTKAOWEHA MPOLECHINM MpasoM
KaHTOHa. OBaj CTaB NpPEACTaBb»a JEAHY MOCAEAHMIY Haveia MO KOMe OHO NMPBO HMa iIPEAHOCT NpCA
OBHM ApyruMm (ZPR, cTp. 64).

(20) Tako, mapuuno, Pollak, ctp. 4.
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V AHCKYCHJH O NPAaBHOj NIPHPOAH TY)XKHBOCTH OOHYHO Ce HMa Y BHAY
NapHHLA [0 TY>XK0H 32 OCYAY Ha 4HHHAGY. MebyTHM, OATOBOD 3acAy»Kyje H IH-
Tame Aa AWM HCTe cTaBoBe Tpeba 3ay3eTH U 3a NAapHUIY YV KOjOj TY>KHAAll CBOj
IIPEAAOr OrpaHMYaBa Ha YTBpbele IOCTOjarba HAH HEINOCTOjarha jEAHOT HETy-
SKHBOT IOTpaskHBarma. 1[0 mpolieCHONPaBHOj TEOPH)H, TakBY TY>KOy Tpeba OA-
BalMTH Kao H OHY KOjOM ITOBEPHAAIl >KEAU AA IOCTHTHE H3BPIUHH HacAoOB. Jep,
M V NMapHUIM N0 A€KAAPATHBHO] TY>KOH OH TPa’kH CYACKYV 3alUTHTY, CAMO OBa
Tpeba Aa My OyVAe Npy>KeHa y APYTOM BHAY. AAH, OH OAroBapajyhy IpecyAy
HEe MOY€ H3A€jCTBOBATH IIPOCTO 3aTO IITO IMpaBo Koje Tpeba Aa 6yAe yTBpbeHo
HHje VOINTe CIIOCOBHO 3a CYACKY 3alUTHTY. Y OKBHDY MaTepHjaAHONPaBHOT
yuewa, 3a VIBpbeme HaTypaAHe oOAHraluje ITHTalbe AONVLITEHOCTH TyxKOe
3aCAYIKVje OATOBOP Ca CTAHOBHILITA IPaBHOI HHTepeca. JEAHO raeAuiure GHAO
6 V TOME Aa Ty>KHAALl HE MOXKe HUKaA HMaTH TaKaB HHTEpEC, jep HHKaA Hehe
MORH Aa CYACKHM NVTEM OCTBAapH CBOje NpaBO Ha YHHHAGY. IIo ApYrom craBy
— KOjH HaM H3raeaa GAMKH — IIOCTOjal-€ IPaBHOT HHTEpeca je M Y OBaKBOj
IIapHHMITH CTBap KOHKpeTHe oueHe. Ilo OBOM ApyroM cXBaTamy, He 61 OHAO
pa3AHMKE IpPeMa APYTHM NapHHIIaMa IO ACKAapaTHBHOj TY>XOu ().

1I

Hampea je 6HAO peud O HETY>KHMBOCTH KOja je mpormcaHa 3akoHoM. ITo-
CTaBha Ce MHTalbe MOXKe AHM OBAalheme Ha CYACKY 3aIlITHTY GHTH OTKAOHEHO
BOAOM CTPaHaKa, aAH TaKo Aa CYGjeKTHBHO (MaTEpHjaAHO) NpaBO IOCTOJH H
Aase. ITutame ce MOKe IIOCTaBHTH CaMO 32 3allITHUTY OHOT IIpaBa KOjUM I-EroB
HOCHAQll MOXXe CAODOAHO pacmnoaaraTtH. Y DHMCKOM IIpaBy INOBepHAAll je ca
AV’KHUKOM MOTAa0 Aa 3aKhdV4uu pactum de non petendo, aAd je Taj YroBOp
HMaO CaMO MAaTEPHjaAHONPABHO ACjCTBO M IPEACTABAAO j€ OTIYCT Ayra (p. d.
Nn. p. 1n perpetuo), HAHU OAAaramke AOCHEAOCTH obaBese (p. d. n. p. in tempus).
3a cayuaj Aa napHuila GyAe IIOKpDEHYTa MPOTHBHO OBOM CIIOPAa3yMy, AYKHHKY
je crajaaa Ha pacnoaarawy exceptio pacti (3). Ca jeAHUM H3y3€TKOM, Ha KOjH
heMo joIm ykasaTH, CAaBPEMEHEO CTPaHO 3aKOHOAABCTBO HE CAAP)XH OAPEAGY Koja
TO IHTame HelmocpeAHO ypebyje. Behuna crpanux ayropa Aaje MOTBPAAH OAro-
BOp ().

OCHOBHH apryMeHT 3a ITVHOBa)KHOCT TaKBOI CIIOpasyMa AE€XH y AHUCIO-
3HTHBHOCTH CYO0jEKTHBHOT mIpaBa: AKO IMOBEpHAAll MOXKE€ THM NPaBOM Aa pa-
CIIOAQ’Ke U TAKO LITO he OTIYCTHTH AV>KHHKY AVT, OHAA MV ce He MO>Ke nopehu

(30) 3acTynajyhH mpolleCHOMpPaBHO CXBaTame TYXKUBOCTU, Reichel oabGauyje MoryhHocT Ae-
KAapaTHBHe Ty>k0e, Kako I03UTHBHE Tako H HeratuBHe (JJ 1912), ctp. 65. Hcro u Fasching,
cTp. 62. CAnuHO H Sperl, KOju OBA€E BHAM M HeAOCTaTak mpaBHor HHTepeca (crp. 313). CynporHo
Schoch, koja moAa3x OA Tora Aa je TYI)KMBOCT ypebeHa oA CTpaHe LHMBMAHOMPABHOT, a HE OA
CTpaHe OPOUECHOOPAaBHOr 32aKOHOAABLA, H Aa NPEACTaBbda jeAaH YHCTO MaTepHjaAHONpPAaBHH IIOjaM
(cTp. 64—67).

(31) Sohm, crp. 488. u 489.

(32) 3a Hevauko npaBo BuaM: Reichel, JJ, 1911, ctp. 424—451; Rosenberg, ctp. 378; Schon-
ke-Schroder-Niese, ctp. 196; Larenz, crp. 2713; Stein-Jonas (M3aarama noa IV, lc, ucmpea § 253).
Buan Ha HCTOM MeCTy AHTepaTypy O CYIIPOTHOM MHUlkeHY. 3a ayCcTpHjcko npaBo: Pollak, ctp. 4;
BAAYM Aa Ce TaKBHM COOpPa3yMOM OBAaltheHO AMlle AHILIABA CaMO aKLMje, TaKO Aa HheroBo cy0jek-
Sperl, ctp. 342; Schlesinger, ctp. 25; Wolff, ctp. 3. 3a HTaAHjaHCKO mpaBo — Redenti, KOjH MOA-
BAQYH Aa Ce TAaKBUM CMOpa3ymMoM oBAaiTheHO AMLE AHLIABa CaMO aKLHJE, TAKO Aa IbEroBo cyGjex-
THBHO MpaBO AOOHja CBOJCTBO HaTypaAHe oGauraumje (ctp. 75. m 76); 3a ¢dpaHLyCKO MpaBo, BHAH:
Cornu-Foyer, ctp. 309. u 310; Terré, crp. 20.
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HH OBAalhewe Aa ce OApEKHe IpaBa Ha TPaKEme CYACKE HHTepBeHLuje ().
V mpuaor te MOryhHOCTH HaBOAM Ce M YyroBOp O u3bpaHoM cyay: OHO LITO je V
TOM YTOBOPY OHTHO — Ka)ke jeAaH mucal, — TO HHje [oBepaBatse Criopa apoHT-
PV, HEro HCKAVyUYelme INapHHLE IpeA PEAOBHMM mpaBocybem (3¢). Taj yroBop
MOJXX€ Ce 3aKAYUHUTH CaMO O OHOME O YeMYy Ce CTpaHKe MOIy IOpaBHATH, a
NopaBHamkEe je MOIVAHO CaMO YKOAHKO OBAAIIhEHOM CTOjH Ha pPacnoAaramy OA-
pHIIabe OA MpaBa. AKO CTpPaHKe YBEK MOIY NAapHHUIY Aa OKOHYajy IO CBOjOj
BOMH, 3allITO je He 61 MOTAE H YHanpeA Aa HCKiyue — IIHTa CE MCTH ayTop (%3).
V mpuaor takBe MOTrVHRHOCTH HaBOAM Ce M TO Aa Ap’KaBa HeMa HMHTepeca Aa
ce napHHllE BoAe. YOCTaAOM, ako OH TYI>KHBOCT M U3BPILUHOCT GHAE HM3Y3eTe OA
CTPaHauyKOr paclnoAarama, OHAa OH ce 3a HEITYHOBAXKHO MOPAAO Y3€TH U YIoBa-
pame OrpaHHYEHE OATOBOPDHOCTH, a 32 TO He IIOCTOje HMKAKBH OCHOBH (36).

3a HeMayko NPaBO ce MOIVHHOCT 3aKAyUerha YTOBOPa O HCAVYEY TYXKH-
BOCTH H3BOAH H M3 HEKHX MaTepHjaAHONpaBHHX OApeAaba Koje 3a H3BeCHe
BPCTE OAHOCAa He AONVILITAjy HCKayUewe Tykbe, kao Ha mpumep § 133, ct. 3.
TproBaukor 3akoHuka (36a). Tum oApeAbaMa ce mpHAaje HU3y3eTaH KapakTep,
HacyInpoT OMUTOj, MpehyTHOj HOpMH KOja MaKT Y HayeAy AO3BomaBa (37).

Hexku ayTOopH HCTHYY pa3AUKy U3Meby HCKiyuera TY>KHBOCTH H OADH-
llalha OA IMpaBHoOT myTa yornure. Hery>kuBomhy jeAHOr 3axTeBa caMO Ce OTKAa-
}ba MOTVHHOCT HEMOCpeAHe NPHHVAE V LAY 3alllTUTe jEeAHOT ITpaBa, aAH He
H CBaKO IIPaBO Ha AP>KaBHY CYACKY ITOMOh paAH OCTBapela APYIHX IOCAEAHLA
HEHCITVIbeha 00aBe3e Y MaTepHjaAHO-IPABHOM OAHOCY, Kao IUTO je mpebHjame
y NapHHIH, peaAu3aliHja jEAHOT 3aA0KHOT IpaBa HAH OpaBa 3aAp’kaiba, Ha-
KHaAa IureTe HTA. (%8).

V Ppanllyckoj HaylIM CIOPOBOAHM CE DA3AHKOBaibe U3Meby (amcTpakTHOr)
IpaBa Ha CYACKYy 3aiuTHTV (le pouvoir d’ester en justice) u ( KOHKPETHOr) Ipa-
Ba Ha oGpahame CyAy V LIHAY 3allITHTe CBOra NpaBa M HHTepeca. IIpBO OA THX
oBAallhielba je jaBHONpaBHe IPHPOAe (une liberté publique), Te ce rpabaHuH
HEroBe YIoTpede He MoKe oApehn. CympoTHO TOMe, NOCEGHO OApHIame, KO-
juM GH HEKO AMIIE YCKpaTHAO ceGH Aa V oApebeHOM OAHOCY NpHOErHe IpaBo-

(33) Tako Reichel, kOjU cMaTpa Aa ce OApHLAlbe MIPEAY3HMA jJEAHOCTpaHOM H3jaBoM. H3
AMCTIO3HTHBHOCTH ODOHCTHYEe H TO Aa Ce AYXKHHK YBeK MOXe oApehi yroBopeHe HeTY.bHBOCTH
(JJ, 1911, ctp. 446, 445. u 459).

(34) Terré umaxk H3pakaBa CYMEY Yy BPEAHOCT OBOT aprymenta (crp. 20).

(35) Reichel, JJ, 1911, crp. 451. u 453. Camuno u Pohle, c1p. 214.

(36) Tako Schlesinger y Kaarnzososm KomeHtapy, v3 § 859.

(36a) HuwTas je cnopasyM KOjHM ce MCKbyYdyje HAN OrpaHHYaBa NMpaBO OpTaka Aa TPakH
pachyllTatbe jaBHOI TProBauKOI ApPVIUTBa.

(37) Tako Schionke-Schrider-Niese, crp. 196.

(38) Ty pasauxy noaBaauu Pisko, He Aajyhm OAroBOp Ha mHTake O MOTVHHOCTII TYXHBOCTH
(u3aarabe y3 § 19. OI'3, y Knanzosos Komenrapy, ctp. 205. u 206). Hcro pa3saikosame CIpOBOAH
H Schlesinger, y3iiMajvha Aa je HCKAVYerme TYKHLOCTH AOMYINTEHO, NMOA YCAOBOM Aa CTPaHKe lMa-
JV v BHAY ApyTe CaHKilije 3a CAyYaj HeHCNyweha obasese. AKO GOH OHE OTKAOHHAE CBaKY CaHKLH-
jy, To Gu 3HauUHAO Aa YTOBOPY XOhe Aa OAy3My KapaKTep UpasHOI Nnocia (M3Aarame v3 § 859. OI3,
y Knanzosost Komenrapy, crp. 25). V uctom cmucay # Pollak, xoju cmarpa Aa pactum de non
petendo HCKayuvje camo TYXKOY 3a MCIyiele, a OCTaBba HETAKHYTO MOCTOjalhe JIOTPazkiBamba H
IeroBY CNOCOGHOCT 3a mpebMjarbe, Kao H MoryhHocT Apyre TyxkGe. OBaj Crnopasys He NpeACTaBy»a
pasAoOr 3a HEAONYLUTEHOCT MpPaBHOT IIyTa, HEro CaMO MaTepHjaAHOTPAaBHH MNPHroBOp, WITO je OA
3Hayaja 3a AOHOlUewe MpecyAe 360r u3ocTaHka (cTp. 4). 3a Hemauko npaBo Stein-Jonas ysumajy
Aa ce jeAaH MpaBHH CyGjeKT He MOXKe oapehH npaBHe 3allITHTE Kao TAKBE, aiH Aa MOJKE YrOBOPOM
3aCHOBATH HATYPaAHy OOAHralMjy HAM Nocrojehd MaTepHjaAHONMPABHH 3aXTEB NPEOOpPaTHTH Y TaKBY
obaBe3y (komeHdTap mcnpeA § 253, moa IV, 1, ¢).
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cvby, v npuHuuny Huje 3abGpameno. OAcTynama oA oBe MOryhHOCTH Tpeba npH-
XBaTHTH Y CHTVaLHjaMa Yy KOjHMa je ped O jaBHOM IIOpETKy (39).

ITo jeAHOM MHIILbeHY, HETY>KHBOCT Ce MOXXE YTOBOPDHTU NPHAHKOM 3a-
Kibyderha InpaBHOT nocaa. Hamporus, kaA je ped o jeAHOM mocrojehem oaAHoOCy,
TakaB VIOBOp, MO IIPaBHAY, HEMa IMPOLIECHONPABHO AE€jCTBO (40).

CrpaHH muicUH KOjH MOPHYY MOTVHHOCT CHOpPa3YMHOT HCKAYUYEHa TV KH-
BOCTH, HaAa3e OCAOHAll y jaBHONPAaBHOM KapakTepy OBAallliierha Ha CYACKY
samrrury (#1). Tako, Mo jeAHOM MHILbewY, Tpeba TA€AATH Ha CTBapHy BOAV
cTpaHaka. AKO OHe HMajy YV BHAY CYOjEeKTHBHO MpaBO, ADYTHM peYyHMa, akKo
HaMepaBajy Aa Ha era VTHYY (Ha IPHUMED, OTIYCT AYTa, OAAArame AOCIEAO-
CTH, OrpaHHYEHE¢ OATOBOPDHOCTH), OHAQ CE€ HHXOB CIIOpasyM Ipocybyje mo rpa-
banckom npaBy. MebyTHM, akO OHe HMajy 3a LHA HCKAVYEHE HAHM OrpaHHye-
e INPOLECHOr oBAalhiema Aa jeAHO CYOjeKTHBHO NpaBO OYA€ H3HETO IPEA
CVA, OHAQ CY MepOAaBHe IPOLIECHE HODME, a OHe MO3HAjy OApHUAMEe OA TYAH-
BOCTH CaMO Y BHAY VroBopa o H3GpaHoM cyAy. HHaue je HCK.wyuewe HHILITABO.
LIMBHAHONPABHH MMOCAOBH O MPOUECHHM OBAAlUhelHMa Cy MO TOM MUILASEHY,
6ecMHCAEH nojam! (42).

H3pakeHO je H MHIIAEHE Aa OAAVYVjVAM apryMeHT IPOTHB IIOMEHYTE
MOrvhHOCTH He Tpeda BHACTH Y jaBHONPAaBHOM KapaKTepy Iipasa Ha TYXKOV,
jep M v Ipollecy uMma TaKBHX jaBHHX IIpaBa KOjUX Ce IbHXOB HOCHAAIl MOXKE
oApehu (Ha NMpHMep, IMpaBa Ha IPaBHH A€K). YMecTo Tora, 60se je Imo3BaTH ce
Ha TO Aa CTpaHKe HH YroBODOM O H30paHOM CYAYV He MOTY IIOTIIVHO H 3a CBe
cAyYajeBe Aa ce OAPEKHY Ap’KaBHor nmpasBocyba. ¥ yroBOpHOM HCKAVYEHY TYXK-
6e OOMUYHO AEXXH OApHLIalke OA caMor (cyOjeKkTuBHOr) mpaBa (%3).

Ilo jeAHOM cxBaTamwy, YTOBOp O YCKpahemwy CYACKe 3allTHTE AOIYIUTEH
je camMo 3a OHO MpaBO Ha TY>KOY KOje 3a OCHOBY HeMa HHUKAaKBO MPHUBATHO CYO-
jEKTHBHO IPaBo, Kao IIITO je cAyuaj ca Ty>KOOM 3a OCTBapeme jeAHOr Ipeobpa-
’KajHOT IpaBa HAH Cca INPEAAOrOM 3a H3BpLIEHE, aAH OIET CaMO aKO U3 IIPHPOAE
I0jEAMHOT IpaBa He IMPOHCTHYE Aa Ce PaAH O H3y3eTKy ().

(39) Terré, ctp. 20.

(40) Tako v. Tuhr, KOjH je y NpeAlweM pa3AHKOBalky ycam.neH. HcTH ayrop mocrtaBva MH-
Tame Ha KOje He Aaje OArOBOPp — Aa AH NPaBHOM MOCAY 3a KOjH je MDHAHKOM 3aKayucha YIoBO-
peHa HETY;KHBOCT, TpeGa mopehr CBakM NpaBHH 3Hayaj, MAHM Tpe6a NPHXBAaTHTH Aa H3 TaKBOr
nocAa HacTaje jeaHa odaBe3a KOja HHje NpHHYAHA, aAN je McriyiwuBa (obligatio naturalis) (ctp. 30)?
Oertmann HHje cacsuM yBepeH y MOryhHOCT Aa ce jeAHOM 3aXxTeBYy OAY3Me TYKHBOCT YTOBOPOM KO-
jim je 3acHoBaH (cTp. 11).

(41) O paaoBHAMa VY KOjHMa je 3a HEMauyKO NDaBO TO TAEAHIUTE H3HETO, a KOjH HHCY HaBe-
AEHH Y OBOM YAaHKy, BHAM Stein-Jonas, u3aarama noA IV, lc, nan. 79, ucnpea § 253.

(42) Hellwig, System, I, crp. 451. Kpo3 nocaeAmy Mucao ayrop HW3pakaBa CBOj Ha4eAHH
CTaB Aa CY AOMYIUTEHH CaMO OHH MPOLIECHH YrOBOPH KOJe 3aKOH H3PHYRO MpPCABHDA Kao TakBe.
Ilo Faschingu, mpaBo Ha Ty:kOy je cacTtaBHH Aeo 3axTeBa 3a mpaBocybe, KOju npnnaaa jaBHOM
npaBy. 3a10 CrpaHke He MOIY TO MDABO CACBUM Aa HCKAdY4e, HEro MOIY CaMO Aa ra MOAHOHKYjY
yrosapajvhu H3GOpHM CYyA Kao nocebaH BHA NpaBHe 3alUTHTe. IIpeMa TOMe, COPa3syMHO OApHUarLe
OA TY>KHMBOCTH He MOXKe Ce CMaTpaTH HEeraTHBHOM TNPOUECHOM MNPETNOCTaBKOM M He BOAM oaGauu-
Bamy TyxkGe. Taj criopasym he OPMAHMKOM HCMMTHBaKa OCHOBAaHOCTH TYXOe MONM aa Gyae cxsaheH
K20 BaHCYACKO OADHLAalE€ OA MaTepHjaAHONpPaBHOT 3aXTeBa. M3Y3E€B Y CAy4YajeBHMa KaA CcaM 3aKOH
NC AOMYLITA TO OApMLAH¢ HAM Ce OHO AMa CMaTpPaTH Kao NMpOoTHBHO Mopaay (crp. 9). Moryhuocr
OADHLIAKa OA MEDHTODHE OAAVKE Mpe MOAHOWIeHa TYXKOGe CYAy HCKAYUYYje Y CBaKOM CAyYajy M
Bley (ctp. 68). Y caBpeveHO] HEMauykoj HayUH [POTHB OrpaHH4Yera NpaBa Ha CYACKY 3alUTHTY
(ocuM V BHAY H36OpHOr cyAa) H3pHUHO ce H3jauumaBa Wieczorek (ctp. 698).

(43) Taxo Ehrenzweig, KOjH, Mo3uBajyhH ce Ha CYACKY MpaKCy, CBOja M3Aarawa 3akKayudyje
peunma: ,, Ko xohe Aa ocTaHe MpH CBOM mpaBy, He MOKe Aa ce OApekHe TyxGe' (I B., crp. 313).
VY oAedKYy O HeTy:kKuBuM obaBe3aMa HCTH rmicall MOHaBAa CBOj CTaB Aa CTPaHKE YroBODOM He MOIy
OTKAOHHTH mpaBo Ha Tyx6v (III B., ctp. 7).

(44) Tako Goldschmidt, Ge3a oGpasaoxewa (Prozess, crp. 310, nan. 1603).
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Ha MoryhHoCT oApHIlazka OA TYXKHBOCTH OCBPHVO Ce€ Y NPEAPATHOj jyro-
cAoBeHCKOj Hayuu. A. Mapxosuh. Tloaasehu oA Tora Aa mpaBo Ha CYACKY 3a-
IUTHTY HMa jaBHONPaBHH KapaKTep, OH OBy MOryhHOCT mopude (%°).

V caBpeMeHOM jYIrOCAOBEHCKOM IIPaBY 3aY3€AH CY 110 OBOM ITHTAalby H3PH-
YyaH CTaB, KOAMKO HaM je mo3HaTto, Jyxapr u ITo3rnuh.

Ilo Jyxapty, CTpaHKe MOTY 3aKASVYHTH pactum de non petendo YKOAUKO
HM NIpHTIaAa NPaBO paclioAaraka 3aXTEBOM. YIOBOP HMa IIPOLIECHOIIPABHO A€j-
ctBo: Ako Tyx0a mmak OyAe moaHeceHa, cyA Tpeda Aa je oabamu. IIto ce
THYe MOTVRHOCTH OApDHIIalba OA NpaBa Aa Ce V HU3BPINHOM IIOCTYIIKY IOCTHTHE
OCTBapeme 3axrteBa (pactum de non exequendo), IOMEe6HYTH ayToOp ykKa3syje Ha
TO Aa je TakBa MOTVHHOCT mpolmcaHa HMpaBHHM NpaBHAOM H3 § 35. mpeApaTHOT
3akoHa O H3BpIEwmY H 00e3bebemy (4a).

AyTOop OBOr uYAayKa 3acTyna y CBOM YIIGeHHKY, Ge3 GAM»ker oOpasAoike-
1a, CYTIPOTHO MHIIIrcewe: OApHIIalke OA IpaBHE 3alUTHTE PEAOBHO HMa CMHCAO
HamylTawmha caMmor cyOjeKTHBHor mpaBa. CAMYHO TOMe, H3jaBa IOBEpHOLla Aa
ce Hehe oBGpahaTH CyAy 3a H3BECHO BpeMe, AejCTBYje MaTepHjasHompaBHo. OHa
MPOCTO 3HAYM OAAATaE AOCIEAOCTH IMOTpa’KHBamba (46).

U 3a npukasaHa CTAHOBMILUTA 0 IHTAy YrOBODHOI HCKAVYEHa TYXKOE
Tpeba, npe cBera, pehM HCTO IITO U 3a TAEAHINTA O IIOCAEAHIIaMa 3aKOHOM
npeABubeHe HeTy>KHBOCTH. HHjeAHO OA HHX He MOJXXE Ce, HaCYIIpOT APVTOMeE,
V3€TH, IPOCTO, Kao HeTauHOo. F3BecHO je Aa 00a HMajy CBOjY BPEAHOCT.

Ilo Haurem MuIIdewY, OAAVYVjVHH je KapaKkTep OAHOCA TYXXHAAN-CVA, V
KOME Ce TY KHBOCT HCIOAaBa. IIpaBo Ha MOAHOUIEH-e Ty:KOGe CYAY IMPEACTaBA»A
jaBHompaBHO oBAamherse. To je jeaHo mpaBo rpabaHuHa 3ajamMyeHo YCTa-
BOoM (47). OBakBa NIpPHPOAA TY>KHBOCTH HE AOIVIITA Aa CE HOME pACIOAa)Ke
Kao jeAHHM IIMBHAHONPAaBHHM oBAaluheweM. HcCTOBpEMEHO, H3 TOr HEHOI Ka-
paKTepa IIPOHCTHYE OATOBOD Ha CAeAehH apryMeHT (Ha IPBH MOTAEA YOeAnuB!):
A0 THTYAAap CcyOjeKTHBHOr NpaBa MOJXKe MO CAODOAHOj BOAH HAOVCTHTH TO
CBOje MpaBo, 3alITO ce He GH MOrao, HCTO Tako, o0aBe3aTH Aa Hehe TpaKHTH
BweroBy 3amtury? Ko Mosxe Buinte, Moxe H Make! O80 pe30HOBaH:e, HHCIIHPH-
caHO $OpMaAHOM AOTHKOM, HCIYLITa H3 BHAA Aa ABE BDEAHOCTH He CTOje V
KBAaHTHTATHBHOM OAHOCY, HEro INpEACTaBAajy pasauuydTe KBaAHTeTe. M oBae
HaM Ce YHMHH GAHXXOM KOHCTPYKIIHja Mo KOjoj TY>KHBOCT He UHHHM EAEMEHT CYs-
jEeKTHBHOT NpaBa, HETO CE jaBAda Kao HeroB mpaTHAall. OA CYIIPOTHOT CXBaTatba,
HaIPOTHB, CaMo je jeAaH KOpak A0 3aKayduKa Aa je MOryhHo pacrnoaarame
cBHMa OBAamhemHMa Y cacTaBy CyGjeKTHBHOT IIpaBa, Ma H OHHM KOje ce THde
MpaBHe 3allITHTeE.

ApYro — Kao mITo CMO PEKAH — 3a OATOBOD Ha NMPEAIE IHTamE, VIPKOC
HETOBOM HA4yeAHOM 3Hayajy, TELIKO je Halii moy3AaH OCAOHAIl Y 3aKOHCKHM TeK-
croBuma. TakBo crame ymyhiyje Ha TO Aa Ce pelleme NOTPakH y3umajvhu v
nomoh CTaB KOjH C€ Y OKBHPY jEAHOT NMO3HTHBHOMPABHOI CHCTEMa 3ay3uMa IO
MHTalky VY KOAUKO] MEPH CTpaHKe MOTY CBOjOM YTOBODHOM BOAOM Aa VTHYY Ha

(45) A. Mapxosuh, ctp. 86.
(45a) Jyxapt, crp. 253.
(48) IMo3nuh, cTp. 4. 1 5.

(47) ,,CBaKO HMa MpaBoO Ha jeAHaKY 3aMTHTY CBOjAX NMpaBa Y MOCTYOKY HOpPEA CYAOM, VTIpaB-
HHAM H ADYIHM AD>KaBHMM ODraHHMa H OpraHs3alHjama, KOjH pelaBsajy o HeroBHM mpaBHMa 1t oba-
Be3ama’’ (4A. 67, cr. 1. Ycrasa CODPIJ).
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3acHHUBame H yYoOAHYaBame napHule. Jep, makT o KOMe je pedy, HMa — axo GH
ce y3eo Kao AOMVILUTEH — IPOLECHONpPaBHUA KapakTep Beh caMHM THM INTO ce
THYe MOrVhHOCTH NOKpeTaka MOCTYNKA 3a CYACKY 3aluTury. HHCMO crpeMHH
Aa ra, CYIpOTHO NOMEHYTHM IIMCUHMa, CMaTpaMoO 3a MaTepHjaAHOIpaBHH 360T
HayHHA 3aKsyyera H 300T Tora LITO ra CYA He y3uMa Yy OO3HD IO CAYXGEHO]
AV>KHOCTH HEro Mo NpHroBopy (48). MebyTuM, MpaBHOAOTMAaTHYKH OATOBOp Ha
NpeAlbe MUTake, YCAEA HEAOCTATKA jaCHHX 3aKOHCKHX IMpaBHAA, OUTHO je YCAOB-
/A€H NMPAaBHOMOAHTHYKHM CTaBOM, a OBaj ce Ha OAroBapajvhu HayHH VKAama y
ADVIUTBEHY HAeoAOrHjy. OTyAa je MOryhHOCT COpa3yMHOI HCKAVYeHma TY>KHU-
BOCTH IPDHXBaTAHBHja 3a KANMHTAAHCTHYKH MPABHH NOPEAAK, V KOMe Ce CTpaH-
Kama Ipy>ka IUHpOKa CA0BOA2 YrOBOPHOT VTHIama Ha mocrtymnax. H obGpartHo, v -
COLIMjAaAHCTHYKHM ITPaBHHM CHCTEMHMaA, ¥ KOjuMa je Ta cA0GoAa OrpaHuUdeHa,
MpaBHHK He MOKe AaKO Aa Ce NOMHUDH Ca TaKBHM YroBOpOM KOjHM O jeAaH
MpaBHH CYOjeKT AHMIIHO cebe mpaBa Aa ce 0OpaTH CYAY. Y IPHAOT OBaKBOM
HauyyHy NocMaTpama MOJKe Cce HaBecTH CTaB 2, yaaHa 3. I'pabaHckor mpouecHor
roaekca PCOCP, no kome je Ge3 AejcTBa oApHllarbe OA TipaBa Ha obGpahaimne
cyAy. OApeaba BaskH He CaMO 3a CAy4Yaj OApHIIara OA CBaKe CYACKe 3allITHTE,
HETO H 3a CAYYaj HCKabYUEHa IpaBa Ha TY>KOy O HEKOM 3aXTeBY KOjH Beh mo-
CTOJH HAHM MO’Ke€ HaCTaTH H3 jeAHOr oapebeHor oAHoca (49). Ta oapeaAba mma
CBOje AVO0OKO ompaBAame: COLHjaAHCTHUYKHM IOTAEAHMa Ha APVIITBO OArOBapa
CTaB IO KOMe je 3a OAp>Kae INopeTKa CYOjeKTHBHHX IpaBa LEAHCXOAHO Aa
HOCHOLH THX IIpaBa CavyyBajy CAODOAY CBOT OIPEAESEHA HE CaMO VY IOTAEAY
HayHHa Bobewa MapHHIle HETO H 0 NMUTAbY Aa AH he je mokpeHyTH (59).

Huje cyBUIIHO NPUMETHTH Aa Ce HEKH ayCTPHjCKH NMPOLECYAAHCTH, KOjH
V3uMajy Aa je MaKT AOMNVIUTEH, H3jallllbaBajy OAAVYHO IIPOTHB IIPOLIECHOr Aube-
paau3Ma, cMarpajvhiH Aa Cy AO3BOMEHH CaMO OHH YrOBODH ca A€jCTBOM Ha
TMApHHIlY KOje 3aKOH H3PUYHO NpeABHba (HM30paHH CYA, Ipoporaiuja, CYACKO
[OpaBHAaIbe, OAPHLAILE OA IIpaBHOT Aeka) (5!). Tako ce AoAa3u AO Tora Aa je,
Ha IpUMEp, BadaH CIOpa3yM KOjHM ce NMpOAABall AHIIaBa NpaBa Aa MOKpeHe
MapHUIlY 3a HamAaTy KVIIOBHe IleHe, AOK je 6e3 Ba>KHOCTH CIIOpa3yM IO KOMe
Taj HCTH IPOAABAll MOXKE YV TOj MCTOj MapHHIIM AOKa3HBaTH KBaAuTeT pode ca-
MO HCIIDAaBOM H3AATOM OA CTpaHe oApebeHor Bemiraxal

JIpaBHOMOAHTHYKA BPEAHOCT jEAHE YCTAHOBE AE€XKH Y TOME ILTO OHA ITPEA-
CTaB/ka HAjIIOTOAHHJH HHCTPYMEHT 3a vpebelbe jeAHOT OAHOCAa HAM HAHM jEAHE
curyauuje. ITorasehin OA TOr MepHAa, MOXKEMO Ce ITMTAaTH Aa AH pactum de non
petendo uMa cBoje ompaBAame. Koje cy To cuTyalHje y KOjUMa YrOBOPHO
HCKAVUYEHE TY>KHBOCTH IPEACTaBbda HAjIOTOAHHje peluere? AY>KHHK MOXXAa
HHje curypaH Aa he Molii OArOBOpHTH CBOjOj YrOoBOpHOj o0OaBe3H. AAH — Haj-
OAa’Ke peyeHO — ITHTale je Aa AH OADHIIaIbe OA ITpaBa Ha TY’KOY IPEACTaBAa
OAroBapajyhu HHCTPYMEHT 3a TakaB CAyuaj. [IpaBo CpeACTBO A€XKH Yy 0OAaCTH

(48) Buau HanomeHy noa 38.

(49) OApeaGa je Guaa caapkaHa jowr y uyaauy 2. Ipabaunckor saxonuka PCOCP, oa 1922, u
AOOHAa je cBujy MOTBPAY y 4YAaHy 5. OcHoBa rpahaﬂcxor CVACKOT TIOCTVTIKa, OAaKAe je npey3era
% I‘p18 8al—icx.u npouecyasHH KoAekc. Buau kommeHTapuit crp. 11; Kaelinman, ctp. 34; HOOeascon,
cTp. .

(50) Buau ITosnuh, ctp. 212. M cAeA.

(51) Sperl, crp. 295; Pollak, ctp. 366. AoAajeno joll M TO Aa IpeMa OBOM ADYIOM IWCITY
CTPaHKe He MOIY YIOBOPHTH MOK'YI"XHOCT napHMUe 3a jeAHY NPHPOAHY obaBedy (cTp. 4). Hsaasm pa
je HETY’KHBOCT, Kao CTBap jaBHOT NOPETKA, HEOTKAOHHBA, AOK TY)KMBOCT HEMa TaKBY NPHPOAY H
MOXe OHTH HCKayYeHa!

3 AHaau
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MaTepHjaAHOr, a He NPOLIECHOr IPaBa: KOHBEHLIMOHAAHA Ka3Ha, HaKHaAHa IlTe-
Te, nopaBHame. HAM, AYKHHK >keAH Aa u3berHe nmapHuuy, jep he yaora Ty-
KEHOT OKPDHHTH HETOB yraeA (52). Mo)KeMO ce H OBAE IHTATH Aa AM je TO jeAaH
PasAor Aa ce pacturn NPUXBAaTH Kao NOCTOojehH y HalleM NMpaBHOM CHCTEMY.
VYocraaoM, ako ce y3aMe — Kako TO IOABAQYe HEKHM ayTOPH — Aa Ce€ THM CIHOpa-
3YMOM HCKAbVYVje caMO HelocpeAHa NPHHYAQ, OHAA AV KHHUK ITOMohy yroBopa
O HETY’KHBOCTH NOMEHVTH LHA He GH MOTrao Aa IOCTHTHE, jep OCTajy APVITH
BHAOBH IIDHHVAE, KOja Cce OCTBapyje Kpo3 CYACKH IOCTYIakK, a IIpe CBera TYXK-
0a 3a HakHaAy 1uTete. MOryhHO je 3aMHCAHMTH H TO Aa AVKHHK Xohie Aa HCKay-
91 MapHHILY caMo 3a oApebeHO BpeMe, AOK He H3ube H3 IOCAOBHHX TellIKoha.
H oBae ce Moxxe pehu Aa je mpasu nyT rpabaHCKONpPaBHU YVTOBOP M Aa HEMa HH-
KakKBHX IoTpeba Aa ce mpHberaBa jeAHOM ITPOLIECHOM CIOpa3yMy. YKpaTKo, V
HHU3Y CHTyallHja MaTepHjaAHO NPABO IPY’Ka MOTVHHOCT HCTO TaKo AOOPOT, ako
He u Gonser ypebewa. Haj3aa, cymMmy H3pakeHy HampeA He Ttpeba pa3yMeTH
Tako Aa Ce MOTIIVHO HCKAVYVje CBAaKH CAyYaj v KoMe OH YTOBOPDHO OKAaKamwe
TY>KHBOCTH IIPEACTaBAAAO HAjIIEAUCXOAHHje pelllere. AAM, U3BECHO je Aa he
TaKBH CAyYajeBH OHTH CACBHM PETKH. 3aTO Ce C IIPaBOM IOCTaBAa NMHTaKE Ad
AM 360r BUX Tpeba cMaTpaTH Aa Hall MPaBHH CHCTEM AO3BOAAaBa YUECHHIIHMAa
NpaBHHUX IIOCAOBa IIPEANPOLIECHO OApHIIalbe OA TY:KOe 3a 3allTHTY CBOjHX
npasa.

TauHO je Aa Ap’XKaBH HHje CTAaAO AO Tora Aa ce rpabaHH mapHuue. AAn
NPHPOAAH IIVT Aa ce H30GerHe CyAcKa HHTepBeHLHja Tpeda BHAETH Y BaHCVA-
CKOM (MaTepHjaAHONpPABHOM) NOpaBHAaKy, a HE YV 3aKdydery YroBopa KOjHM
rpabaHuHy cyGjeKTHBHO MpaBo ocTaje 6e3 MOryhiHOCTH Aa TpakH HEIoBYy 3a-
IUTHTY.

MoryhHOCT Aa NMOBEPHAAL OAPHMLIAILEM OA HM3BpIICHa AHIIH MaTepHjaAHO-
NMpaBHH 3aXTeB IMPHHYAHE CHAE, NMPEACTaBAda jEAHHH NO3HTHBHO-IIDABHH apry-
MEHT 32 MHIIIAEH:E Aa je NaK O HETY>KHUBOCTH Moryhau: McTuHa, Ta MOryhHOCT
riporcana je v § 35. 3akoHa o H3BpluewY U 00e36ebery oA 1930. 3a H3BPIIHYU
MOCTYTIaK, aAH HEMa CYMIbE€ Aa OHA IO aHAAOTHjH CTOjH OTBOpPEHA H 3a MapHHY-
HH: AKO ce moBepHAAL] MOXKe, 3aAp>kKaBajyhu cBoje cyGjeKTHBHO mpaBo, oApelin
CYACKe 3alUTHTEe VY IPOLIEAYPH peaAH3allHje, TELIKO je BHAETH 3alliTO OH TO He

GH MOrao YUMHHMTH Beh 3a xoruuiHonu nocrynak. Ho, oBaj apryMeHT nMa CBO-
jy BpeAHOCT 3a crapo mpaso. OH GH AaHac MOrao GHTH OAAVYYjVhH camo ako

6HCMO, IpHMemYjyhn 3aKoH O HEBa>KHOCTH IMPaBHUX I[POIMHMCA, HAIAH Aa je
MOMEHYTO IMPAaBHMAO V CKAAAY Ca NPaBHUM CHCTEMOM COLIHjaAHCTHYKe Jyrocaa-
Bije, a TO je OHO Y IIITO HHCMO yBepeHU. I[IpOTHB makTa O OAPHIIAIY OA H3Bp-
1lea MOTY C€ HaBEeCTH HCTH OHHM Da3AO3H KOJjH Cy HalpeA H3HECEHU NPOTUB
YroBopa O HETY>KHMBOCTH (33).

V AaHalllbeM jYTOCAOBEHCKOM HpaBy HeMa oApeAaba koje OH 3a Heke
OAHOCE H3PHYHO HCKAYUMBaAe MOTYAHOCT YTOBOPHOT OApHIlama OA NpaBa Ha
Tyxk06y, Kao IUTO je TO cCAyuyaj ca HemadkHm mpaBoM. OTyAa 3a Hallle paBoO

(52) Y crapHjoj HeMaukoj AHTepaTypH je Kao MOTHB HaBeAeH CTpax KOjH AyxHHK oceha
0A cyaa. Ilopea Tora, mobyAa ce MO>e CaCTOjaTH Yy TOME LITO APXKABHH CAYXKOEHHK JKEAH Aa M3-
6GerHe HacTaHaK 3aKOHCKE AYXKHOCTH O0aBeliTaBala CTapeulHHe O TOME Aa jeé MPOTHB Hera nokpe-
HYT CYACKH noctynak. (Buaud Reichel, JJ 1911. ctp. 409). Aok OBaj APYTH Pa3AOr 3a JYTOCAOBEHCKO
mpaBo He AOAa3H y o63up, oHaj mpBu je HeyBeAsuB. Ko npema cyAy oceha ¢oGHjy, Heka BOAH
OapHHUY MpeKo MyHoMohHHKa!

(53) Buau osnuh, crp. 517. u 518.
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HeMa BPEAHOCTH TAEAMIITE KOje TY MOTVHHOCT HU3BOAH TyYMaue€kmeM a contrario
H3 TAKBHX OApeAada.

He BHAHMO OITpaBA@mbe Hil 32 CTaB IO KOME je CIopasyM O HETY)KHBOCTH
NIYHOBA’KaH aKO je 3aKiydyeH NMPHAHKOM 3aCHHBakba MaTepHjaAHONpaBHe 06a-
Be3e, AOK je 0e3 IIPOIIeCHONPaBHOT A€jCTBa ako ce THdye obGaBe3e Koja Beh mo-
croju. UnMe ce Mo)xe GpaHUTH OBO pa3sAHKOBamwe? AKO CTpaHKeE MOTY HCKAy-
YHTH IPaBO Ha TY’KOV 3a 3alUTHTY jeAHOr Cv0jeKTHBHOT NpaBa KOje VIpaBo Vv
TOM TPEHVYTKY HacTaje, HHje jaCHO 3allITO HE MOTY TO HCTO VUHHHTH H 3a jEAHO
IpaBO KOje je HacTaAo paHuje. YoITe, YHHU HaM Ce Aa 3a OBaKBE AUCTHHKIH]e
HeMa MecCTa, Hero Tpefa IPUXBAaTHTH jeAaH HAU ADYTH CTaB.

Hajsaa, octaje jomr u mo3uBame Ha MOIVAHOCT yroBapara H3GpaHOT
cyAa. OBaj apryMeHT Hac yOebyje Mame Hero H jeaan Apyru (%), Ilo namem
MHIILAEHY, CMHCA0 apOHTPA’XHOT CIIOpa3yMa He A€XXH Y OApHIIamy OA NpaBHe
3amrHTe. IToBepaBajyhu ciop H36paHOM CYAY, H jeAHa H Apyra cTpaHa xohe Aa
ce O meMY AOHece 0AAVKa CHabAeBeHa ayTOPHTETOM MPABOCHAXKHO IpecybheHe
CTBapH, AAKA€ TaKBa, Koja he mMaTH CBOjCTBO H3BPINHOr HacAoBa. To je yipa-
BO OHO LITO OHe, CBaKa Ha CBOj HauyHH, JKE€A€ Aa IIOCTHTHY H V IapHHIM IIPEA
ADJKaBHHUM CYVAOM. Peu je, AaKAe, CaMO O TOME Aa OHE CBOjOM BOAOM MEHajy
MpaBHH NYT KOjHM Ce NIpaBHa 3alITHTA NOCTHIKE.

IIpeawa pasMaTpara ynyvhyjyv Hac Ha 3aKkay4yak Aa CIIOpa3yM O HCKbV-
uely TY>KHBOCTH HEMa ITPOLIeCHONPAaBHOT AejcTBa. IIpH ToMe HHje OA 3Hauaja
Aa AU je TakBa CarAaCHOCT IOCTHTHYTa IIPHAHMKOM 3aKAydera IIPaBHOI II0CAA
Ha KOjH C€ OHa OAHOCH, HAH HAaKHaAHO, MO’KAa TeK IOLITO je AOLIAO AO ITOBpe-
Ae mpaBa.

AAM, NOPHIIATH NPOLIECHOIIPAaBHO AEjCTBO He 3Ha4YM ITOPHLATH H MaTepH-
jaaHompaBHO. 3aKkAY4YyjVhH CIIOpa3yM Y KOMe Ce TOBOPH O HEMOAHOWEHY TYXK-
Ge, nau o HeymorpeOsaBawy ImpaBa Ha TYKOy, cTpaHKe OOMYHO MMajy Y BHAY
camMo cyOjeKTHUBHO IIPaBO, a He HeTroBY 3alUTHTY IpeA CyAoM. Ilpema Tome,
pactum de non petendo in perpetuum, peAOBHO, HMa HCTO A€jCTBO Kao H Yro-
BOp O OTHYCTY Ayra. CAUYHO TOMe, MaTepHjaAHONPABHY NOCAEAHLY ITPOH3BOAH
U pactum de non petendo in tempus: OH 3HaUH CIIOPa3yYMHO OAAarame AOCIIe-
AOCTH ObGaBe3e (55) (%6). AKO CYA, HaAIIpOTHB, CTEKHe VBEDEHE Aa CY CTpPaHKe
OAHMCTa XT€A€ A2 Ce IbHMXOBHM CIIOPa3YMOM CaMO HCKAVUH TY:kGa, OHAA TaKas
CropasyM HeMma HHKaKBO ITPOLIECHO AejCTBO. MaTepHjaAHONPaBHH CMHCA0 MOXKE

(54) Cvamby v YOEASHBOCT OBOT apryMeHTa HM3pakaBajy H HEKH ayTOpH XOjH cy HHaue MpH-
CTaAHIle AOMYLITEHOCTH CropasyMa O HCKAYYewy mpaBa Ha TyxGy. Buam Terré, crp. 20.

(55) Paau ce, Aakae, y o6a cayyaja o YTOBOpY, a He O jeAHOCTPaHOj H3jaBH. Buan Ennecce-
rus-Lehmann, crp. 284. u 285. AY)XKHHK, AaKAe, MOXXE Aa Ce Ca IOBEPHOYEBOM H3jaBOM O 0CA0GO.
bewy oA TyKGe He CAOKH.

(56) 3a aycTpHjcko mpaBo 1ak0 Fasching (ctp. 9). Ehrenzweig MHCAH Aa Y OAPHLAIY OA
Tyk6e OGHYHO AE€KHM YCAOBHO oApHUame 0A camor mpasa (I B., crp. 313). YV HeMaukoj HayuMu CAMY-
HO Hellwig, Koju MaTepHjaAHONPAaBHH CMHCaO OApDHUAama OA TyxOe He y3uMa 3a peAoBaH (Syst.,
cTp. 451). V. Tuhr, 3a wBajuapcko npaBo, cMaTpa Aa CIOPa3yM O HETYXKHBOCTH, MO MPaBHAY, 3HaYH
OTMYCT AYTa, aAH H3Y3€THO /TPOM3BOAH MPOLECHO AEjCTBO, H TO Y CAYYajeBHMa Yy KOjHMa MoBepHAal
HMMa HHTEpeca Aa OCTaHe NnpH cyGjeKTMBHOM MpaBy, Ha NMpPHMep, aKo JXEAH Aa 3aApPXKH 3aA0ry HAH
Aa CROje MOTpaKHBawe YNOTpeOH 3a mpebujame u cA. (cTp. 449. u 571). Hn Oertmann e orpa-
HHYaBa A€jCTBO MOMEHYTOr cnopasyma Ha npouec: CMHCao TaKBOT YTOBOpa NPOMCTHYE H3 OKOANHO-
CTH nojeaxHaynor caydaja. IIpH ToMe ce BehuHOM HamepaBa oAAaratbe Aocneroctd (crp. 430).
Enneccerus-Lehmann y3uMmajy Aa cnopasyM KOjHM ce MoBepHAal obBe3yje Aa He TyXH 3a oApebe-
HO BpeMe HAH Aa He TYKM OApebeHO AHle, HMa CMHCao yroBopa O OTMYCTY Ayra, ca CAaGHjHM
AejcrtBom (cTp. 285). 3a coBjercko npaBO y3MMa ce, NMPOCTO, Aa OApPeAbGa O OApHlLaly OA TyxGe,
VHECEHO Y YTOBOp, HeMa MpPABHOI 3Hayaja: 3aHHTEPECOBAHO AMIle MOrAO OH ce Hmak OBGpaTHTH CYAY
(Kommentapuii, crp. 11).

Q>
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ITOMEHYTH IaKT HMaTH CaMO KaA Ce THYe jeAHe rocTtojehie obaBese. Ako je, nak,
3aKAYUYEH HCTOBPEMEHO Ca IPAaBHHM IIOCAOM Ha KOjU Ce€ OAHOCH, OH OcTaje
0e3 MKaKBOr yTHlLaja Ha Cy0jeKTHBHO IMpPaBO U HEerOBY 3aLUTHUTY.

II1

Ocraje jolu Aa ce ca HEKOAHKO peuyd OCBPHEMO Ha MHTalE¢ TY/KHMBOCTH Y
MeBYHapOAHOM ITPHBAaTHOM IpaBy. Aa AM CYA TpeDa jeAHyY odaBe3y Koja je no
lex fori HeTy>XHBa, Aa y3Me 3a TY’KHBY aKO OHa Io lex causae HMa IIPHPOAY
jeAHe moTnyHe oGaBe3e, H oOpaTHO? Tako, Ha mpuMep, Mo GPaHIYCKOM NpaBy
HEKH BHAOBH HIPE H OIKAAAE AOBOAE A0 NMOPPEKTHOTr (TYKHBOI) NMOTpakHBamba
(KOWCKe M aTAETCKE TpKE H Apyra CIOpTCKa TaKMmu4erwa — ua. 1966. II.
Ous.) (57). Y HekMM ApYIHM npaBuma oGeharse YMHHAGE IO OCHOBY TaKBHX
nocaoBa paba HaTypaAHy oOaurandjy. IlpeAre nurame MOKE CE€ NOCTaBHTH H
3a CAyuaj Aa MO jEAHOM OA ABa 3aKOHa NOTpa’KHUBale HHje CYACKH 3amrTHhe-
HO, a o ApyroMm je Henocrojehe. Tako je y HemaukoM mpaBy obaBe3a mnaaha-
1ba HarpaAe 3a IIOCPEAOBAale V LHMAY 3aKsyuera Opaka jeAHa HaTypaAHa 00-
auranuja (§ 656, BCB), AOK je Mo jYroCAOBEHCKOM IPaBY YTOBOP KOjHM Ce Tak-
Ba HarpaAa npeasuba, Humutas. Hau, ycMeHHUM obehameM NOKAOHA 3acCHHBaA ce
Mo jyrOCAOBEHCKOM ITpaBy jeAHA HemnoTmyHa obaBe3a, Aok no I'pabaHckom 3a-
koHuky PCOCP HenowmroBame HOTapHjaAHe ¢GbOpMe INOKAOHA 4YHja BPEAHOCT
npeaasu 500 pyGasa, UMHH 06GaBe3y HeBa>kKHOM (ua. 47. y. B. ca ua. 247).

TAeamiTe, Aa je TY>XHBOCT, Ka0 NPOLECHONPABHH IIOjaM, CTPOTO OABO-
jeHa OA Cy0jeKTHBHOT IpaBa, yIIyhyje Ha 3aKkay4dak Aa CYA MHTame HeHOr Io-
cTojama Tpeeba VBEK Aa 1IEHH Ca CTAHOBHILITA CBOT HAIIHOHAAHOT 3aKoHa (lex
fori) ().

IIo ApyroM cxBaTamy, 3a MHTame TYKHBOCTH MEPDOAAaBaH je lex causae.
To 3HauM Aa he cyA oGaBe3y y3eTH Kao HEMOTIVHY aKO OHa M0 CTaTyTy Opas-
HOT [0CAa HMa TakBY CHary, YIpKOC TOMe LUTO je TY>KHBa IO 3aKOHV 3eM/ie€
cyAa. H oBpaTHO, MO HCTOM CTaHOBHIUTY, 06aBe3y Koja mo lex fori HHje 3allUTH-
hena Ty»x60M, cyA he y3eTH Kao NOTIVHY aKO je Kao TaKBa INpeABHbeHa V
CTPaHOM 3aKOHY KOjH Ce IpHMelVje Ha npaBHH nocao (39).

(57) Heke Apyre npumepe H3 ynopeAHOr mpaBa BHAH KoA Riezlera, ctp. 126. u caea.

(58) Y TOM CMHCAY 3a HTaAMjaHCKO mpaBo (Liebman, KojH CBOj Cras MO OBOM IHTAY H3-
pa’kaBa KpO3 MHCAao Aa Cy MOCTOjare I DPHXBaTAHBOCT aKUMje, KaO H YCAOBH HEHOI BplUEeHa,
ypebenn no lex fori, 6e3 o63npa Ha 3aKOH KOjHM je peryAlcaH CNOPHHM MaTepHjaAHONMPaBHH OAHOC
(cTp. 39). CauuHo u Fasching MoBOAOM AOMVIUTEHOCTH Ty>kGe 3a vrBpbuBame (cTp. 62). YV Haueay,
3a lex fori ce m3jaunsasa H Kralik. MebyTiM, oBaj micau OAMaX AOAaje Aa je cTBap KBaaHHKa-
uHje NHTalbe Aa AH }3BECHE HOpPME O HCKbyYely HAH OrpaHHuYely TVY’KHMBOCTH Tpeda y3eTH Kao
MaTepHjasHOMpaBHe HAH NPOLIECHONMpPaBHE, YCAEA HHXOBE TeCHe Be3e ca OApsbeHHM HopMmama Mmarte-
pHjasHor npasa (cTp. 12).

(59) 3a Hemauko npaBo, Taxo: Frankenstein (ctp. 358); Schoch, xoja y3uMma Aa je HeTVKH-
BOCT CTaTyTapHa rpabaHCKHM (MaTepHjaAHHM) IPaBOM H Aa C€ NPH TOMe YOMIITE HHje MHCAILAO Hi
HeKy npouecHornpaBHy KBaAndukauujy (ctp. 60); Riezler, kojum H3pakaBa H3BECHY CYMIBY Cauo
KaA ce paAH O NPHMEHH eHrAcckor mpasa (crp. 125. M caea.). Harieaa Aa HMCTO CTaHOBHiITE 3a-
ctyma 11 Kegel xaA Kaxe Aa MEPOAaBHIl NMPaBHH MOPeAaKk Tpeba Aa BaXKH 3a jeAdH MaTepijaiiio-
MpaBHIl 3aXTeB y CBakoM noraeAy (crp. 205). Ilo Guldeneru, u 3a 1UBajuapcko NpaBO MepPOAaBHa
je MaTepHjaAHOMpaBHa HOpAMa MO NMHTaly Aa AH je MpaBHH OAHOC TyxHB (IZPR, ctp. 9). Hanporis,
Batiffol 3a ¢paHUYCKO MpaBO CYMHa Aa C€ OBAE MOXE Aa OAPXKH OIMUTE HA4yeAo Koje ob.aHrauijy
noApebyje 3akony mweHOr H3BOpa. Pa3Aor 3a TO AeXXH Y NMPHPOAH HeMmoTnyHe obaBe3e, Koja CBOJY
Kay3y HaaasM y Ayry caeecTH. OBaj ayTop, MHaye & HeMa CacBHM OApebeH cTaB mo mMiTawy KOJy
HOpMY Tpe6Ga NMPHMEHHTH Ha MPHpPOAHe obGaBe3de (cTp. 591).
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MM CMO CHpeMHH Aa IPH3HAaMO NPEAHOCT APYIOM OA M3AOXKEHHX CXBa-
Tatba. Y IPHAOr TOT TAEAHIITAa HAaBOAHMMO pa3AOre KOjé CMO H3HEAH HAIPEA,
nocMaTpajyvhu TY>KHMBOCT Ha MMAAHY IIOA€A€ 3aKOHOAABHHX KOMIIETEHLHja V
deaepaTUBHO ypebeHoj Ap>xaBH. IIpHMeHa lex fori y OBOM NHTamy 3HaYH NOT-
IIVHO OABajalbe TY)KHBOCTH OA CY0jEKTHBHOT INpasa, IUTO HaM C€ YHHH HEOI-
paBAaniM. ITponucyjyhu mpeTnocTaBKe 3a HacTaHAaK jEAHOT NMOTPajKHBaiba, 3a-
KOH He IpeNyllTa IPaBHOM TOPETKY ApPYre 3eM/i€ HNHTAIEe Aa AH TO IPAaBO MO-
’Ke YXKHBATH 3alliTHTY IIpEA HeHHM CYAOBHMa. 3ap CY CTpaHKe, 3aKayuyjyhu
MpaBHH I0Cao MO jEAHOM 3aKOHY No KoMe ce paba moTuyHa 06aBe3a, JXEAeAe
Aa ce OBa CMaTpa 3a HECaBpLUEHY aKO je Kao TaKBYy IPeABHDa 3aKOH 3€MAC
cyaa? Hailem npaBHOM ocelialby OArOBapa CTaB Aa CE NUTalbe TY )KHBOCTH ype-
byje MaTepHjaAHONMpPaBHHM IOPETKOM KOjHM je& DETVAMCAaH H3BOP OOAMTALIMja.
OTyAa MHCAHMO Aa Ce IMTale CIIOCOGHOCTH CYOjeKTHBHOI IpaBa 3a NpaBHV
3amTHTY Tpeba Aa mpocybyje no lex causae. 1 y MapHHLIH Y KOjOj AOAA3H AO
MpUMEHE KOAH3HOHAa HOPMa, CMHCAO0 NPOLECHONPABHOr CXBaTakba, Kako CMO Ta
HaIlpeA HM3A0XKHAH, CACTOjH Ce caMO Y TOMe WTO he jyrocAoBeHCKH CYA oAba-
LUUTH, KaO HEAOMVILTEHY, jeAHY TY>KOy 3a 3alUTHTY [IOTPa’KHBama HETY>KHBOT
MO 3aKOHY MEPOAABHOM 3a MpaBHH Iocao (89).

MebyTuM, mpuMeHa lex causae Tpeba Aa TpIM 3HayajHa OACTYIama Y KO-
PHUCT CVYIIDOTHOTr mNpHHUMMNA., Haume, mo HeKHMM IHCLIHMa, MPOTHBHO je AoMa-
heM mpaBy Aa cyA, IpuMelnVjvhu cTpaHy OApeAfOy, Y3Me Kao TYIKUBY jeAHY
00aBe3y KOja IO HEroBOM HallHOHAAHOM 3aKOHY HHje CYACKH 3aiurhhieHa H3
pa3sAora jaBHOr mopeTka (8'). AoAajeMo ca cBoje cTpaHe Aa 6 cya, 3acTyna-
jyhH AOCAEAHO HCTH CTaB, MOpao OAGHMTH NPHMEHY CTPaHOT IpaBa MO TY>KOH
3a OCYAY Ha HCIIVH-eH-€ jeAHe o0aBe3e KOja je II0 CTPaHOM INpaBy HENOTIIVHA,
a no AomaheM HHILTaBa.

CTaB NIpeApaTHOT jYTOCAOBEHCKOT 3aKOHOAaBLia OGHO je Mo mNpeAwmeM ITH-
Tawy jacaH: HeAocTatak TY>KHMBOCTH KOjH je HaAa3HO CBOj OCHOB Yy OOG3HpHMa
jaBHOT MOpeTKa, NIPEACTaBAa0o je CMETHY 3a AO3BOAY H3Bpluema (92). H3 osor
NpaBHAA IMPOMCTHIIAAO je Aa CTPAHM 3aKOH, YTOAHMKO Ipe, HUje CMeOo HH Y nap-
I Aa OyAe nmpuMmereH Ha ob0aBe3y Kojoj je Aomahe mpaBo yckpahHBaao
CYACKY 3aIITHTY M3 pa3Aora jaBHOT INopeTka. Y AHMTEpaTypH Ce Kao NPHMEpH
HaBOAE NOTPa’KHBala H3 HIPE, ONMKAAAE H AHQEpEHIIHjaAHOr rmocaa (59).

OaroBapajyhe oApeAGe Haller AaHallllber NMpaBa Mame CYy jacHe. Y cTraBy
1, yaana 20. YBoAHOr 3aKOHa 32 3aKOH O MapHHYHOM MOCTYIIKY PEYEHO je Ipo-
cto Aa he ce OAAVKe CTpaHMX CYAOBa M3BPUIHTH aKO CY HCIVE€HH YCAOBH
OPOIMCAHH M 3a MPH3HAkE OAAVKE CTPAaHOTr CyAa V CTATYCHOj cTBapH (4A. 17.
u 18). Kao jeaaH oA HeraTHBHHX YCAOBa, npeABHbeHo je y yaany 18, cras 1.

(60) V u3roxeHoM cmucay, Schnorr v. Carolsfeld, ctp. 250.

(61) 3a Hemauko npaBo Tako cMaTpa Nussbaum, uMmajvhn y BHAY oGaBe3sy 3 jeaHor Gep-
3aHCKOI I10CA2, KOja je Mo CTPAHOM NpaBy TY)KHBAa, aAH MO HEMAYKHM MOjMOBHMAa HCMa TO CBOjCTBO
nomTo je Tpeba okapakTepHcaTH Kao AudepeHUHjasHH mocao HAM Hrpy Ha cpehy (ctp. 279). Canu-
HO u Kuhlenbeck (ctp. 149). Riezler o3HauaBa TO rAeAMiluTe kao BAaAajyhe y Hemadkom npasy
(cTp. 126).

(62) Y § 5. 3akoHa O m3BplUely M oOe3bebewy, oA 9. 7. 1930, 6HAaa je caapxaHa caeaeha
oapeaGa: ,,Hako nocroje mpernocraBke moMeHyte y §§ 3. M 4. Helie ce AO3BOAHTH M3BpLIEHE HAH
KOja H3BpIUHAa paAla YV OBHM CAyuajeBHMaA: ... 4) ako GH ce H3BpUIEHEM HAH H3BPLIHOM DPaAHOM
HMao NPH3HAaTH TakaB HPaBHH OAHOC HAM OCTBapHTH TaKaB 3axXTeB, KOjeM Yy Hailloj Ap>XaBM NO
HEHHM 3aKOHHMMa H3 003Hpa jaBHOr NMopeTka MAH MOpaAa HHje NMpPH3HaTa BasaHOCT HAM TY>XHBOCT.''

(83) Marujesuh—Y9yaurnoeuh, ctp. 808; Neumann—Lichtblau, ctp. 328.
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HCTOT 3aKOHa Aa NPH3HAHE OAAVKE HHje NMPOTHBHO jaBHOM IOpPeTKY Jvrocaa-
Buje. ¥ BakelieM 3aKOHY Ce, AaKAe, HE TOBOPH O HEAOCTATKY TYKMBOCTH. Ila
HIIaK, CIPEMHU CMO Aa LIMTHPAHO] OAPEAOH AaMO OHaj CMHCA0 KOjH je H3paskeH
KpO3 OAroBapajyhe mpaBHAO CTapor mpaBa. AKO C€ jEAHOM NPHXBATH ITPHHIIMIT
Aa ce Ha IUTarbe TY>KUBOCTH IpHUMEEYje lex causae, OHAa OBO NpPaBHAO Tpeba
A2 TPIM OACTVIIak€ CaMO YV CAy4YajeBHMa V KOjUMa TO HaAa’ke jaBHH IOPEAaK
3eMade CyAa. Y TaKBHM CAV4YajeBHMa AOAa3H AO IpuMeHe lex fori. CTpamu 3a-
KOH Ce, IpeMa TOME, HE MOXX€ IIPHMEHMUTH Ha 00aBe3y Koja je MO jyTOCAOBEH-
CKOM INpaBy HENOTIIVHA, a Taj eH HEAOCTaTaK HMa CBOje MPaBHONOAUTHUYKO
ONpaBAAK-E Y Pa3AOry jYTOCAOBEHCKOT jaBHOT IOPETKa (HMIpa, OIKAaAa, AHde-
peHllHjarHH mocao). Mcro To GH BasKHAO H 3a 00aBe3y KoOja je I0 CTpaHOM
npaBy HENOTIIVHA, a MO jYTrOCAOBEHCKOM HHINTaBa, Kao YV IPEAEM HOPHMEPY
ca yroBapalm€M HarpaAe 3a IocpeAoBame Yy Opaky. Hamporusm, kaA oGjaiimne-
b€ HETVKHBOCTH IO AoMaheM mpaBy He Tpefa BHAETH Y 3alITHTH jaBHOT MO-
peTka (ycMeHO obGeharme IMOKAOHA, 3aCTAapeAO NMOTPaKHBAE, BHUINIAK IIPEKO H3-
HOoca VTBpbBEHOr IIpHHVAHHM IIOPaBHAaNEM), OHAQ AOAa3H AO IIpHMeHe lex

causae.
Ap Bopusoje I[To3uuh

PE3IOME
Aonycrumocts Tpebosanus 68 uUcko80oM nopsadxe cyOBEKTUSHOZO npasa

B cratre aBTOp pa3bupaer NpoOGAeMYy MPaBOBOM IPUPOABL AOTYCTHMOCTH
TpeGOBaHH B HCKOBOM IIODSIAKE CYOBLEKTHBHOIO ITPAaBa, IMOA KOTOPOH CAEAVeT
[I0APa3yMeBaTh CIOCOOHOCTL AAHHOTO OpaBa ObITh IPSAMETOM 3aldUTHl OT
HapylueHHs. B AQHHOM Bonpoce BO3MO>KHBI AB€ TOUYKH 3peHHs. IIo OAHOH, Ao-
IMYCTUMOCTh TpeOOBaHUS B HCKOBOM IIODSIAKE SIBASIETCS MaT€pPHaABHO-IIPABO-
BBIM TMOHSTHEM H KaK TAaKOBOE BXOAHT B KDYT NPaBOMOYHH, COCTABASIOIHX
CcyGBEKTHBHOE MpaBo. Ilo Apyroif Touke 3peHHS, peyb HAET O MPOLECCYaAbHO-
-IpaBOBOM IOHSTHH. AaHHas mpoOAeMa SBASETCS HE TOABKO TEOPETHUECKOH,
HO HMeeT TaK’ke H IMpaKTHYECKOe OTpa’kKeHHe B MO3HTHBHOM IOrOCAABCKOM IIpa-
se. Ecau AonycTHMOCTh TpeGoBaHHsI OYA€M pacCMaTPHBaTh KaK MaTEpHAABHO-
-IPAaBOBOE TOHSATHE, B TAKOM CAVYae CYA, pa3Ouparomuii X0AaTaliCTBO O 3ariu-
Te 00S3aTEALCTBA, HEIMOAAEKAOIEro CYAeOHOMY Da30HPATEABCTBY (IIPHDOAHAS
OGAHUTAl[HSI) BBIHOCHT pellleHHe, ADVTHMH CAOBaMH — pelllaeT O CaMOM CYOBEK-
THBHOM IIpaBe. B IMPOTHBOMOAOXKHOCTH 3TOMY, IpPOLIECCYaAbHO-IpaBOBasi TOY-
Ka 3peHHs O3HauaeT, YTO AOMYCTHMOCTL TPeOOBaHHST HMeeT IPHPOAY IpoLec-
CYAABLHO-IPABOBOM TPEAITOCBIAKH H CYA IPHCY>XAQ€T CBOHM pellIeHHeM, OTKa-
3bIBasi B PAacCCMOTPEHHH MCKOBOTO 3asiBA€HHs, HECOOTBETCTBYIOmIero tpeboBa-
HHSIM 3aKOHa, T.e. MOCTYIIAaeT TaK, KaK MOCTYIHA Obl H B OCTAABHBIX CAVyYasK,
KOTAa CTAaAKHMBAeTCS C OTCYTCTBHEM 3aKOHa, NPEAYCMaTpHBAaIOOIEro BOMOpOC,
MOAAEXKAIUI pa3pellleHHIO, HalPHMED, B CAVYasX €CAH 3asBACHHE He IIOAAE-
JKUT PaCCMOTPEHHIO B CYAEOHBIX OpraHaxX, €CAM He CVYIIecTBYeT II0BoAa K
MIPEABSIBAEHHIO HCKA H T.A. .

ABTOp AOMVCKaeT BO3MOXXHOCTB, YTO O0€ TOYKH 3DEHHS MOJKHO OTCTa-
HBaTh, HO B CBOMX BEHIBOAAX OH BCE€ JKe BBICKAa3bIBA€TCS 3a IPOLIECCYAaABHO-
-TPAaBOBVIO TOUKY 3peHHs. ['AaBHBIH ero apryMeHT — IIpaBO Ha IIPEABSIBAE-
HHe HcKa (action) sIBASIETCS NpaBOMOYHEM ITYOAWYHO-IPABOBOTO XapaKTepa,
HE BXOASIIIHM B COCTaB CYOBEKTHBHOIO IPaBa, a IOAYYAIOUIMM CBOE BRIpaXke-
HHe B IPAaBOOTHOLIEHHSX HCTLA K CYAY.

B crathe moABepraeTrcsi paCCMOTDEHHIO M BONPOC MOXKET AH HOCHTEAL
CYOBEKTHBHOTO IpaBa II0 AOTOBOPY OTKa3aThCA OT OOpallleHHsT B CYA. ABTOD
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KOHCTaTHPVET, YTO B TEODHH U CYACOHOH IDAaKTHKE KalMTAAHCTHUYECKHX CTpaH
IpeBAAHUDPVET MHEHHE, UTO IOAOOHBIH AOTOBOP AOMYCTHM. ABTOD H3AaraeT pAA
apryMEHTOB, MIPUBOAHMMEIX B HayKe B 3alllUTY AAHHOH TOUKH 3peHusa. Cam xe
OH IIPOTHBOIOAOX>XHOTO MHEHHsl. BBHAY TOro, Uro NPEAOCTABAEHHE IpaBa 00-
palleHHsl 3a CYAeOHOH 3aIllUTOH IPEACTaBASET COOOH HMPaBOMOYHE MYOAMYHO-
-IpaBOBOrO XapakTepa, TO M CYOBEeKT NpaBa HE MOXKET pacrnoAaraTb UM IIO
CBOEMY YCMOTPEHHIO, TOAOGHO TOMY, KaK HE MOJXXET pacrmoAaraTb HH APYTH-
MH, TaKHMH >K€ KaK 3TO, IPABOMOYHSIMH. BBHAY TOro, YTO B 3aKOHE€ HET IIO-
AOXKEHMH, KOTOpPBIE Obl TNOAHOCTBIO ITOAKDEIIHAH IIOAODHVIO TOYKY 3pEHMI,
aBTOp BO3ABMIa€T B KauecTBE apryMeHTa H COOOpa)keHHS NpPaBOBOH IMOAHTU-
KH, OTBEYAIOIUIHE COLIHAAHUCTHYECKOMY OOIIECTBEHHOMY CTPOIO.

SUMMARY
Prosecution in Subjective Law

The author treats the problem of the legal nature of prosecution in
the matter of subjective law. The term prosecution should be understood here
as an institute whose attribute is the right to legal protection. Two appro-
aches are possible in this matter. Under one prosecution is a material legal
notion and as such it makes part of the powers of which the subjective law
consists. The other approach has that it is a notion of the law adjective. The
problem is not theoretical only, but it has practical repercussions in the
Yugoslav positive law. If the right to prosecution is taken as material, legal
notion, the law-court in a suit demanding protect'on of an obligation which
cannot be the matter of prosecution (natural obligation) adjudges and this
means that it makes judgement on the grounds of subjective law. Contrary
to this, the notion of the law adjective that prosecution is in nature a suppo-
sition of the law adjective, and that the law-court would adjudge by rejecting
the accusation on the grounds of its not being permissible, i.e. it would pro-
ceed as in other cases in which it states that there is an unavoidable impedi-
ment, such as for instance incompetence of judicature in general, lack of
legal interest for the prosecut’ng party, etc.

The author allows that both arguments could be defended, but conclu-
des that he is in favour of the concept of the law adjective. His chief argu-
ment is that action is a power of public law and it does not come in the sub-
jective law, but is manifested in the relation of the prosecuting party to the
law-court.

The article also treats the problem whether the exponent of the sub-
jective law can give up by contract the right to prosecute. The author points
out that in theory and judicial practice of the capitalistic countries the stand-
point prevails that such a contract is permissible. He comments many argu-
ments in favour of this standpoint put forward in science. His conclusion is
contrary. Since authorization to request judicial protection represents a pub-
lic law authorization then the legal subject cannot dispose w'th it the same
as it cannot dispose with other authorizations of the same kind. For lack of
a legal text that would give a firm support to this approach, the author also
finds arguments in the reasons of the juristic policy suitable to the socialist
system.

RESUME
Action en justice relative au droit subjectif

Dans son article l'auteur traite le probléme de la nature juridique de
l'action en justice relative au droit subjectif. Sous cette notion il faut com-
prendre la qualité spécifique de ce droit d'étre 'objet de la protection juri-
dique. En ce qui concerne cette question il est possible d’adopter deux attitu-
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des. Selon l'une l'action introduite en justice est une notion matérielle juri-
dique, et comme telle elle fait partie d'un ensemble de pouvoirs qui consti-
tuent le droit subjectif. Selon l'autre concept on il s'agit d’'une notion de pro-
cédure juridique. Le probleme n’est pas seulement d’ordre théorique, mais il
a aussi des répercussions pratiques dans le droit positif yougoslave. Si 'action
en justice est congue comme une notion matérielle juridique, le tribunal dans
le proces intenté aux fins de la protection d’'une obligation qui ne peut étre
actionnée (obligation naturelle) statue par un jugement, ce qui veut dire
qu'il statue sur un droit subjectif. Par contre, la conception de procédure juri-
dique signifie que l'action en justice a la nature d’'une hypothese de droit de
procédure, de sorte que le tribunal statuerait par une décision par laquelle il
rejetterait la demande comme inadmissible, donc il agirait comme dans les
autres cas dans lesquels il constate 1'existence d'un obstacle qu'on ne peut pas
écarter, comme par exemple l'incompétence de la justice en général, le man-
que de l'intérét juridique pour introduire l'action etc.

L’auteur admet la possibilité de défendre les deux attitudes, mais dans
la conclusion il se détermine quand méme en faveur de la conception de con-
ception de procédure juridique. Son argument principal est que le droit a
I'action est un pouvoir juridique qui ne forme pas partie intégrante du droit
subjectif, mais qui se manifeste dans le rapport du demandeur envers le
tribunal.

Dans l'article est traitée de méme une autre question, a savoir si le titu-
laire du droit subjectif peut renoncer par contrat a intenter une action en
justice. L'auteur attire l'attention sur le fait que dans la théorie ainsi que
dans la pratique des pays capitalistes prédomine l'opinion qu'un tel contrat
peut étre conclu. L'auteur a signalé une série d’arguments qui sont exposés
dans la littérature scientifique en faveur d’une telle attitude. Dans sa conclu-
sion il soutient l’opinion contraire. Vu que le pouvoir de demander la protec-
t'on judiciaire représente un pouvoir de droit public, il s’ensuit que le sujet
juridique ne peut en disposer justement de telle sorte, de méme qu'il ne peut
pas disposer des autres pouvoirs d'une telle nature. A défaut de textes de loi
qui représentent un appui solide pour une telle attitude, l'auteur trouve des
arguments aussi dans les motifs de la politique juridique qui correspondent
a l'organisation sociale socialiste.



