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HEKE KAPAKTEPHCTHKE CTAPHX KOAEKCA*

IIpeaAMeT Hammer pa3maTparba OBAe Onhe HajcTapHju 3GOpDHHMIIM 3aKOHA
KOju cy HaM no3HaTtH. OHH cy HeoOHUYHO 3aHHUMAHBH KaKO Ca HCTOPHjCKe, TAaKO
H ca NpaBHe Tauke TACAMINTA, jep HaM Aajy MOrvVRHOCT AyOOKOT YBHAA Y IIO-
CTaHaK IpaBa VOILUTE, V ADVIITBEHE VCAOBE IIOA KOjHMa CYy HacTajaAH, Kao u
Heke crneundmyHe nmpobAeMe OA KOjUX HEKHM HH AO AaHaC HHCY AO Kpaja
pellIeHn.

Bpoj cauyBaHHX KOAeKca Koje MOXeMO yOpojaTH Yy crape, Cpa3MepHO je
MaaH. ¥ MaAoM GpOjy cAydyajeBa paclioAaKEMO OPHTHHAAHHM TEKCTOBHMa HAH
dparmeHTHMa, N2 Ce MOpaMO 3aAOBOAHTH NPEIHCHMA, I0jEAUHAYHUM IIMTATHMA
KOA AOIIHHjHX ITHCalla, HAH CaMO NPENpHYaBAEM HEKHX MECTa M3 HHX, a KaT-
KaAa 4YaK CaMO ca HajOINITHjUM CIIOMUIbaleM IOCTOjalba TaKBHX 300pHHKA.
Hmnak nieo Taj mMareprjaa, KojH je 3HaTHO AOIYIGEH MaTepHjaAMMa OTKPUBEHHM
YV CKOpOj IPOILIAOCTH H CTAAHO Ce AONVH-aBa HOBHM, oMoryhvje HaM Aa BpiM-
MO H3BECHE aHaAM3e H CHHTE3€ H Aa, Ca HEe MaAUM CTEIIEHOM BEPOBATHOCTH U
yOeASUBOCTH, AOBEMO AO M3BECHMX YOIINTAaBaka H 3aKdydaKa. :

1. IIpezaed nosnarux crapux xooexca. — Ilpe Hero 1WITO GHCMO TPELIAH
H3 Aakba pa3MaTpaka, OCBpHHMO ce Hajkpahie Ha mojeAuHe crape 30OpHUKE,
Aa OHCMO Y Aa. .MM H3AaralbHMa MOTAU GHTH HELITO HAYCTPAaTHBHU]H.

3axkoHH v MojcHjeBOM MEeTOKIBIDKjy GHAHM CY MO3HATH jOUI Ipe ModeTka
Haie epe. Mebytum, 3axBasyjyhu Hapouuto jeBpejckoj u xpriuhliaHCKOj Teo-
aorujy, cBe Ao XIX Beka raepaaso ce Ha 1eAy buGAmjy, a HapouuTo Ha Mojcu-
jeBe 3akoOHe, ka0 Ha HeKYy OO>KaHCKY 00jaBy, HactaAy oAjeAHoM. Texk HoOBHja
HayyHa aHaAW3a IOKa3aAa HaM je Aa cy T3B. MojcHjeBH 3aKOHM 30Hp TEKCTO-
Ba, KOjH CYy CTBapaHM IIOCTENEHO, TOKOM Bmille croreha. IbuxoB HajcTrapHju
A€o, T3B. 3aKOH O CaBe3y, KOjH Ce HaAa3H Y AaHalumeM noraaBry XXI u XXII
T3B. Apyre Kibure MojcHujeBe, HacTao je, usraeaa, HerAe v IX Beky mpe He., a
3amMcaH je TeK MHOTO KacHHje. AOIHHjU 3almCHBa4Y¥ YHEAH CY MHOTE H3MEHE
y mparekcT. TeK Mpe HEKOAMKO AelleHHja HayKa je ycneaa Aa OUHCTH NPaTEKCT
OA OBHX H3MeEHa.

* OBaj paA NMpeACTaBAa Ca)keTa M3Aaraka Kypca oAp)kaHor 1961. roaude CTYAEHTHMaA Tpeher
cryma IlpaBHor dakyatera y Beorpaay. OGjaBmyjeMo ra, y OGAHKY y KoMe je HabeH Meby
HeoGjaBAeHHM DYKOMUCHMA MOK. mpodecopa Bajca, NOBOAOM NETOTOAUIIILHIlE HETOBE CMPTH.
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Hcro Tako HaMm je cpa3aMepHO AaBHO No3HAT T3B. 3akoH XII ta6Auna, Haj-
CTapHjH CIOMEHHK PHMCKOT IHcaHor nmpasa. CMaTpa ce Aa je OH AOHET OKO
450 r. npe H.e., AaKA€, HEKOAHKO A€lleHH]ja IIoCAe CTBapala penyoAuxe y Puamy.
IberoB OopUrHHaAHH TEKCT HaM HHje cauyyBaH, Beli mo3HajeMo camo ¢parmeHre
KOJH CY LIUTHpaHU Y MHOTHM A€AMMa KaCHHjHX IHcalla.

Takobe cMO HeIITO 3HAAM U O HAjCTAPHJUM I'PUKHM 3aKOHHIINMA, OA KO-
jUX HHjeAaH HHje cadyBaH, Hero cy ¢pparMeHTApHH TParoBH HAM IOjEeAMHA Me-
CTa CIIOMMI-aHa YV A€AHMa KaCHHjHX Ipukux mucana. CioMuise ce BUIllE TaKBHX
CTapuX FPYKHMX 3aKOHOAA@Balla, Kao IUTO CY, Ha mpumep, Aukypr y CnaptH u
ApaxoH y Atunu. IlpeMa OoHOMe IUTO 3HaMO, TH 3aKOHH Cy HacTaAd oko VIII
Beka npe H.e. Hemro HOBHjH cy T3B. COAOHOBH 3aKOHM, u3 Kpaja VI Beka mpe
H.e., O KOjUMa HaM je 3HaTHO BHIIIE IIO3HATO H3 rpuKe HCTopHOorpadpcke u bHAo-
30dCcKke AUTEpaType.

XIX Bex HaM je AOHEO M3BeCHa OAMIKA CasHaKma O HEKOM CTapOerHmart-
CKOM 3aKoHY OA 40 cBuTaka, AoHeToM 3a BpeMe XVIII amnactuje. Tekct Huje
cauyBaH HM v dparmenTuma. Kpaj XIX Beka HaM je Takobe AOHEO jeAHHH cTa-
POTPUKH 3aKOHHK CayyBaH Y ODHTHHAAY, T3B. TOPTHHCKH 3aKOH H3 V Beka
npe H.e,, Koju je mpoHaben 1884. roaune.

Hajsaa, 6uo je no3HaT HH3 T3B. BapBapCKuX 3aKOHa, KOjH Cy HacTaAHd V
pBHM croAehnMa cpeamwera Beka v EBporm. To cy, Ha mpumep: Caaujcki, Bu-
suroTckH, CakcoHckH, BajyBapcku M AAeMaHCKHM 3aKOHMIIH HA KOHTHUHEHTY,
EteabGeproBu 3akomy v Exnraeckoj u XoBea Aoa y Beacy. OBH M mUMa CAMYHH
3aKOHH HacTaAH CY BPEMEHCKHM MHOIO KacCHHje Hero HampeA IIOMEHYTH 3aKOHU-
i1 pOGOBAACHHYKOT IepHOAQ, (yraaBHoM u3Meby V u IX Beka Haine epe), aau
o cBojoj POpMH, CTPDYVKTVPH, CAAD>KHHH H OINIUTEM CTEIEHY Pa3BHjEHOCTH He-
CYMIBLHBO CNaAajy vV apxXauyHe KOA€KCe, H BERHMHOM CY — Kao IeAuHe — OApPas3s
MHOTO NPHUMHTHBHHJHX IPHAHKA, HETO INTO CY HEKH OA HaBEAEHUX DOOOBAA-
CHHYKHX 3aKOHa.

Kpaj XIX npBa nmoaoBuHa XX BeKa AOHEAH CY HaM HU3 HOBHX OTKpuha
U Y 0BOj 06GAacTH.

ITouerkoM Hamrera Beka npoHabeH je XamypabujeB 3aKOHHUK KOjH je Ha-
crao oko 1900. roauHe mpe H.e. H KOjH je cadyyBaH CKopo y normnyHocTtH. HMako
3a XHAAAY TOAWHA CTAapHjH OA T3B. MoOjcHjeBHX 3aKOHA, OH je Kao UpaBHH CIO-
MEHHK 3HATHO IOTIVHHjH, 3aHHMAHBHJH H pa3BHjeHHjH H OA MojcHjeBHX 3a-
KOHa U OA 3akoHa XII TaGamma. '

VYV oGaactu Meconoramuje npoHabeHu cy ¢parMeHTH jOIlI MHOTO CTapu-
jnx 3axoHuka u3 CyMmepckor H Akapckor nepuoaa. PauyHa ce Aa je CymMepcku
3aKOHHK HacTao MOXKAa jOIlI XHAaAy TOAMHa Ipe XamypaOHjeBOT 3aKOHHKA.
3HaMO M 3a HeKe 3aKOHHKE U3 Hajcrapujer nepHoAa Kunecke Ap’kaBe, KOjH
HHCY CayyBaHH HEro C€ CaMO NOMHILY Y AOLHHJHM H3BOPHMA.

IIpoHabeHe cy H ABe Ipylle CTapOacCHPCKHX 3aKOHa, H TO jeAHa IlO3HaTa
noaA uMeHom ,,CtapH acUpCKH 3akoHH'', Hactaam uaMeby 2150. u 1870. roaune
npe He. a Apyra nop HmeHoM ,Cpeamoacupcku 3akoHH’ wau ,KomeHTap o
mpaBHMa H AY>KHOCTHMa >KeHa', Hactaau usMmeby 1450. u 1250. roAnHe npe H.e.

VY 1eHTpaAHOM AeAVy AaHallie Typcke mpoHabeHH CY Y BUAY KOAEKCa OA
ABa AeAa 3aKOHH cTape XETHTCKe AprkaBe, HacTaAu oko 1500. roAHHe mpe H.e.
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Hajsaa, v o6aactu Mecollotamuje nmpoHabeHH Cy joOlL 3aKOHHIIH AMIIAT
-‘Hurrap 1 3aKOHHK rpaAcke Ap>kase ELIIHYHA, H TO Ipe CBera HEKOAHKO I'OAMHA.
O6a 3aKOHHMKa CYy OUEBHAHO cTapHja oA Xamypabujesor, u To EumvyHa 3a Ha_]-
Mame 200 roauHa, IIITO 3HAyH Aa Cy Hacraau oko 2100. roAuHe mpe H.e.

To cy, YrAaBHOM, KOHKPETHH H3BODHH MaTepHjaAH KOjHMa AaHAC paclio-
'A2)KEMO M Ha OCHOBY KOjHX BPIIMMO aHAAH3Y TEKCTOBa H H3BOAHMMO Haule 3a-
KMbYUKe.

2. Kaacugpurxayuja. — Y HajHOBHje BpEMe VUUH-EHH CY IIOKVIUIAjH Aa ce
OBaj MaTepHjaA KAacudHKyje, H TO 10 XPOHOAOLIKOM H IO THIIOAOLIKOM KpH-
TepHjyMy. XPOHOAOLIKH KPHTEPHjVM je PEAATHBHO AAKIIH, jep Ca ITPHOAMK-
HOM TauyHomhy 3HaMO BpeMe IIOCTaHKa THX TEKCTOBa. THIIOAOLIKM je 3HaTHO
TEXKH, jEP HAE 32 THM A3, 6e3 063Hpa Ha KaA€HAAPCKO BpEME NOCTaHKa, OAPEAH
pEeAOCAEA TEKCTOBA IO CTENMEHY HMXOBe NPaBHE H APVIITBEHE Pa3BHjE€HOCTH.
KoA TakBOr KpHTEPHjVMa AATYM IIOCTAHKAa HHje Hapo4yuTO BajkaH, Ina he Tekcro-
BH KOjH CY HACTaAH CTOTHHaMa HAH XHAaAaMa TOAHHA paHHje, MOhn OUTH KAa-
CHUPHKOBaHH KAaO Pa3BHjEHHjH H MOAEPHHjH, HErO HEKH TEKCTOBH KOjH CY Ha-
CTaAH MHOTO BekoBa KacHuje. Hama je jacHO Aa TO HHje HHIUTAZ HEOOHYHO, C
063HpOM Ha HepaBHOMEpPaH pa3BHTAaK IOjEAHHHX AYACKHX ADVIITaBa, OA KOjHX
Cy HeKa IOCTHTA2 BHCOK CTeleH POGHO-HOBYaHE NPHMBPEAE H LIMBHAH3allHje, Ia
H IIpomaAa, AOK APVTa jOLI HHCY HH HacTaAa HAH cy 6HAa Ha IPHMHTHBHOM
CTeNneHy HaTvpaAHe IPHBPEAE H KYATYDHO 3a0CTaAa.

IIpeMa THIIOAOLIIKOM KPHTEPHjVMY, CBH AO AQHAC IO3HATH KOAEKCH pas-
BpCTaBajy ce Y TPH OCHOBHE KaTeropMje: V T3B. paHe, CPeAe H KacHe KOAeKce.

a) PaHu KOAEKCH IO CAAP’KHMHH CKOPO HCKAVUIMBO IPEACTABbAjy PETVAU-
came KPHBHUHHX M, AOHEKAE, LIHBHAHUX AeAHMKaTa. HbHXOBH ayTOpH, AOAVIIE,
Hajuerihe Ccy cBeluTeHHIH (6ap TaMO TA€ HaM je TO IO3HATO), aAU CaApI)KHHa
TEKCTOBa HMIITaK MMa BPAO MaAO HAHM HHINTA OA DEAHTHjCKHX IpHMeEca, CIEKYAa-
THBHO AMAAKTHYKUX MaTepHjaAa M APYTHX HE3aKOHCKHX KapaKTepHCTHKa. Ty
cnapajy: CaAujcku 3akoH (noraaBre 2—36) Aoner maMeby 500—600. roamse
H.e.; ETeAGepTOB 3aKOH (moraaBae 2—29) AoHeT oko 600. roA. H.e.; EreabGepToB
3akoH (moraaBse 30—90) AoHer oko 1100. roA. H.e.; u CaAujcKH 3aKOH (TOrAaB-
spe 37—60) aouer oxo 750—800. roa. H.e.

0) CpeAarlH KOAeKcH Takobe caApske AOCTa O KPHUBHYHHM H IIHBHAHHM
AEAMKTHMA, aAH Beh M H3BECHa IIpaBHAA O PeryAHcamy CBOJHHCKHX OAHOCA V
ADVIHM aCleKTHMa, YTOBCPHUMa H CAWYHO. AYTOPH CY H OBAE BPAO YECTO CBe-
LUTEHUIMM, LWITO Ce CaAa OApa’kaBa H Ha MHOTO uYellfiiM DPEAHTHjCKO-TIEAAroLl-
KMM IIpHMecaMa, CIIEKVAATHBHHM pasMarparHMa U T. CA. CPeArH KOAEKCH ce
AGAE V TPH TNOATpyme: 1. paHM CpeAWH, V Koje crapajy AAeMaHCKH 3aKOH
(725—800. roa. H.e.), BaBapcku 3akoH (oxo 750. roa. H.e.), PHaovaAcku 3akoH
(oxo 800. roA. H.e.) 1 AHraocacku 3akoH (oko 900—1100. roa. H.e.); 2. CpeAbH
CpeABH, V Koje crnaAajy XeTuTcku 3akoH (oko 1350. ToA. mpe H.e.) H BypryHA-
cku 3akoH (500—900. roA. H.e.); 3. KacHH CpeAlH, Vv Koje cmnaaajy: Crapoje-
Bpejcku (MojcujeB) 3akon (oko 875, roA. mpe H.e.) u 3akon XII Ta6auua (oko
450. roA. mpe H.e.)

B) KacHH KOAEKCH HMajy jolI BUIlEe IIMBHAHOIIPABHUX MPOIMCa, H IO
KBaHTHUTETY H MO Pa3sHOBPCHOCTH. YAOra CBEILUTEHCTBA y 3AKOHOAAQBCTBY HHjE
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jOLI IIOTIIVHO IpecTaAa, aAM je 3HATHO yMarbeHa. FberoBo AOMHHAHTHO MECTO
3ay3eAa Cy CBETOBHA AMIla, Mamhe-BHIIle KBaAHMGHKOBAHH rpabaHCKH CAY>KOEHH-
uy, T13B. ,Mmcapu”’. Ty cnaaajy: Acupcku 3akoH (oko 1500. roA. mpe He.), Cy-
MepcKH 3akoH (oko 2250. roA. mpe H.e.), XamypaGujeB 3akoH (oxo 1900. roa.
mpe H.e.) H Emmnyna 3akoH (oko 2100. roA. mpe He.).

OBa THIIOAOIIKA KAacHHKalHja Ce YTAABHOM 3aCHHBA Ha HCTpa>KUBaMH-
Ma H 3aKAsydllIMa CaBPEMEHOr €HTAECKOI IIPaBHOI HCTOpHYapa H COLHOAOra
Diamonda. Haxo ce ne GHCMO MOTAM Y NOTIIVHOCTH CAOKHTH ca Diamondovim
3aKAVYYILINMa, HE MOJKe Ce OCIIOPHUTH Aa V (hHMa HMa H AOCTa Ta4HOCTH H Aa CY
Yy CBAKOM CAY4Yajy BPAO 3aHHMAHBA IOAA3HA Tayka 3a Aase U CAHYHE KOMIIa-
paTHBHe CTyAHje. Y KpajikOj AMHHjH HeroBa KAacHdHKalldja HMa 3a OCHOB
pasBoj IMPOH3BOAHHX OAHOCA, IIpe CBera pOGHO-HOBYaHe IIPDHBPEAE, KOja je ¢
Aofa paHUX KOAeKCa HHKaKBa HAM MHHHMAaAHa, V A0Oa CpPEAIHX KOAEKCa Y
mopacTy, a Vv Ao0a KaCHHX KOAEKCAa Ha CpasMEPHO BHCOKOM CTENeHY pa3BHje-
HOCTH. )

3. IIopexno. — JeAHO OA Haj3aHHUMAHUBHjUX MHTarka je IHTale NopeKAa
CTapHX KOoAekca. HapaBHO, 0 KOHKpETHOM ITOCTaHKY IOjEAHHHUX OA HHX 3HAMO
BPAO MaAo. IDHXOB IlOCTaHaK je Be3aH 3a paHe MHTOBE H A€TeHAe, KOjH HaM
He OM MOTAM MHOTO TIOMOAH Aa IPOAPEMO VY CVIUTHHY CTBAapH, aAM HaM HIakK
Aajv OCHOBY 6ap 3a Heke 3aKayuxke. OBO THM Ipe IUTO ce Meby THM MHTOBH-
Ma M AereHAaMa, HaKo NOTHYY H3 reorpadCKH YAasbEHHX H BPEMEHCKH BeoMa
Pa3ABOjEHHX CpeAHMHaA, IIOKa3yjy HeKe OCHOBHE CAHMYHOCTH.

Taxo, Ha MpHUMep, KMaMO HEKOAMKO MHTOBa KOjH IIOCTaHaK HajCTapHjHX
3aKOHHKA HENOCpPEAHO Be3Yjy 3a 00’KaHCKO OTKpoBewme. IlpemMa mHMa, caMm
60r UAM GOroBH CYy T€ 3aKOHHKE CTBOPHAH, T€ HX 3aTHM O0jaBHAH HapOAy Ipe-
KO HEKOT CBOT VIOAHHKA, AeTeHAapHOr HapoAHOT Bobe. TakBe AereHae cy, Ha
npHMep, Be3aHe 3a IocTaHak MojcHjeBHX 3aKOHa, CTapOMHAHMJCKOT 3aKOHa
,Many”" u crapoerumarcKor 3akoHa ¢apaoHa Meneca (1). Y cBa Tpu cayyaja
HaM AeTeHAa IMpHYa Aa CY 3aKOHH O0jaBMAEHH, H Aa je To oGjaBmHBame OHAO
Be3aHO 3a BDAO ApaMaTHuYHe CBeuyaHe NMPHPOAHE H ApVHITBeHe Aorabaje. Haj-
MO3HATHjH IpHMep je, CBakako, oHaj ca MojcHjeBHM 3aKOHHMA, KOjU je AeTal-
HO ommicaH y 6u6auju Crapora 3aBera. IlpeMa Toj mpHuH, Mojcuje ce noneo Ha
6paoc CHHAj YCpeA MYCTHIbE, H TO MOTIVHO caM, H TY My je 6or Aao v pyke 3a-
nucaHe 3aKOHE Ha ABe KaMeHe Iaoue. ¥ TPeHYTKY KaA Ce TO ACCHAO CeBaAe Cy
Myibe H TYTH-aAH IDOMOBH, 2 OKYILbEHH HApOA YEKao je Yy CTpaxy V IIOAHOX]Y
naanune. Kapaa ce Mojcuje MojaBHo ca KaMeHHM IIAOYaMa, HaCTaAO je BEAHKO
CAaBMe€, IPHHOCHAE CY C€ JKPTBE, MTasbCHHUIIE HTA.

ApvTa Ipyma AeT€HAH He Be3dyje MOCTaHaK HajCTapHjHX 3aKOHHKa 32 HEKO
60KaHCKO OTKPOBEH.e H Ha OBaj AMpDEKTaH Ha4MH, aAH HX NPHIIHCYje A€TreH-
AQpHHM AHYHOCTHMA, KOje Cy HCTOBpEMEeHO OHAe H OCHMBAud Ap)kKaBa H Koje
CY MHCIHpALHjy 3a AOHOLLEHE 3aKOHAa Ha HEKH HauHH Takobe AOCHAe OA HaA-
seMamckux Gubia. V cTaporpuxoj AereHAH cycpehemo ofa THma THX mpHua. 3a
A€reHAAPHOT Kpasa Munoca Ha octpBy KpHTy mprya ce Aa je 3aKoHe AO-
GHO AHMPEKTHO OA BDXOBHOT Gora 3eBca, AakAe, Y OCHOBH CAHYHO Kao H Mojcu-

(1) 3aHHMAHBA je YaK H CAMYHOCT CBa TPH MMeHa, ITO GH MOTAO GHTH NOBOA 33 H3BeCHa
PasMHAINAAKka, HAKO HEMaMO HHKAKBHX APYIHX HHAMKALHMja Y TOM CMHCAY.
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je. 3a Apucruaa Ha Teocy ce mpHYa Aa MY je HEKO GOXKaHCTBO Y CHY CAOILITH-
A0 TeKCT 3akoHa. Hcro To ce mpuua 3a 3areyka y AOKpHCY, KOMe je cama
Gormma ATHHA Y CHY caomuTHAa 3akoHuK., KoA Aeresan o ocHuBauy Cnapre,
Aukvpry, u ocHuBauy Karane, XapoHAacy, peu je O A€reéHAM ApDYTOr THHa: TY
HeAOCTaje MOMeHaT GO’KaHCKe MHTepPBEHIIHje, 3aKOHH Ce Be3yjy 3a HMEeHa Kpa-
/»EBa KOJH CY HCTOBPEMEHO H OCHHBauHu Ap>kaBe (2). O4eBHAHO je Aa je v CBHM
HanpeA HaBEeAEHHM CAyYajeBHMa OCHOBHH LA OHO Taj Aa Ce AOHETHM 3aKo-
HHMa Aa IUTO Behu ayTopuTeT mpeA AVAuMa. IIpumicyjvhu HX AUPEKTHO HAH
HHAHMPEKTHO GOroBHMa HAM A€T€HAADHHM AWYHOCTHMA A2BHHX BDEMeHa, KOjH
CY V CBOjHM CpeAHMHaMa HMMaAH OrPOMaH ayTOPDUTET, XTEAO ce IocTHhu Aa ce
3aKOHH CMaTpajy BeoMa CTapHM, a CaMHM THM H HENMDHKOCHOBEHHM, Te Aa Ce
THME CTHMVAHIIIE FbHXOBO IIOILTOBame, 6€3YCAOBHO IIOKOpaBakhe H’HMa U ONpaB-
Aalbe CTPOrOT Ka’KibaBarha OHHMX KOjH OM 3aKOHE IPEeKpIIHAH.

Hemro ApykuHjy Bep3Hjy OBaKBHX AETEHAH, Ca MAaAO MaHe MEllala HaT-
NMPHPOAHHX CHAA V 3aKOHOA2BCTBO, Takobe cycpeheMo y CTapuM H3BOpDHMA,
MaKO HEINTO HOBHjHM OA mpeAisix. To je OHa rpyma AereHAW rAe ceé OCHOBHH
3aKOHOAABUH VIVhyjy V HeKe AaAeKe 3eMbe Aa OH OAaHAe AOHeAH Gome 3a-
koHe. Tako, Ha npuMep, HcTopHyap AmoAop nprya 3a CoAOHa Aa je mpe AOHO-
Imema CBOjHX 3aKOHA OTIIVTOBAO V AaAekH Erumar, rAe je mpoyyaBao TaMOIULE
3akoHe. U v Be3u ca nocrankoM 3akoHa XII tabAuma, 3aGeAe’XHO HaM je pUM-
CKH HCTOpHuUap AMBHje Aa CY AeceT AWIla, T3B. ACLIEeMBHpPH, kojuma je Cenat
NMOBEPHO H3PaAy 3aKOHa, OTIVTOBAaAH YV AaAeKy I'puky H Tamo ce 3aAp’KaAH He-
KOAHKO TOAMHa IpovyuaBajvbu 3akoHe, Aa OH IO NMOBpaTKy y PuM HampaBuAHM
3akoH ABaHaecT TabAmiia. CAHUHHX AET€HAH HMa H ApyrAe. Kaja ux ymopeAu-
MO, BHAMMO Aa je V IHMa CVIITHHa cAeAehia: 3aKOHOAABLM NYTYjV V AaAeke
3eMAb€, AAKAE | 3EMAES O KOjUMa Ce BPAO MaAO 3HaAO na cy GHAe oOaBHjeHe
TajaHcTBeHuM Ipuyama. OcHUM TOra, To CYy KYATYPHO CTapHje H Dpa3BHjeHHje
3eMme. CoaoH Hae v Ermmar, jep cy Taaausy I'pru GHAM 3HATHO MPHMUTHBHHJH
CcA crapoApeBHux ErmnhaHa, a AelleMBHpH myTyjy v I'puky, koja je, omert, Y
odnMa TaAa joIl IPHMHTHBHHX PHMCKHX CTOYapa, Ba’kHMAa Kao AaAeKO KYATYD-
HHja 3eMnra. Kapa mpeArbe HMaMoO Y BHAY, BHAUMO Aa je OCHOBHH IMA THX Ae-
TeHAM GHO CAMYAaH Ca HAaBEACHUM CAyYajeBHMa ca OGOXXKaHCKHM OTKPDOBEHEM.
Hamnme: Aa ce HOBHM 3aKOHEMa Aa BehH ayTOPUTET THME IUTO CY AOHETH H3 Aa-
AEKHX H TajaHCTBEHHX 3€Masa, H3 MHOTO IIHBHAH30BaHHjHX CPEAMHa H IIOCAE
BHILIETOAHIIIEET ITPOYYaBakba.

Aanac, HapaBHO, 3HaMO Aa OBH 3aKOHH HHCY CTBODEHH HH II0 AUDEKTHO]
HH 110 HHAMPEKTHO] HHCITHpAlHjH GOroBa, HH OA jEAHOT AEreHAQpHOr 3aKOHO-
AaBLia, KA0 OITO HHCY MOTAH OHTH HH npecabeHH M3 NOTIVHO APDYTHX APVIITBe-
HHUX CpeAHHa.

YuHU ce Aa je HECIIOPHO Aa CY CTapH KOAEKCH ITOCTaAHM Ha CpPa3MeEpPHO
BHCOKOM CTelleHY pPa3BHTKa IpaBa. HeMa cyMibe O TOMe Aa je NpaBHH >KUBOT
V cpeAuMHaMa V KOjHMa Cy KOAEKCH IIOCTaAH, MOpao GHUTH Beh BPAO AYT H pe-
AATHBHO pa3BHjeH. 3HaMO Aa CY AABHO IIPe TOTa ¥ OAHOCHHM CpEAHHaMma II0CTO-

(2) Jour MHOTO MHOrO KaCHHje, Y CPEAleM BeKY, HaWAa3HMO Ha CAHYHe NpHYe, Ha NpHMeEp,
@paHUU CYy OPHINMCHBAAM HeKe HajBa’kHHje 3aKOHe CBOM NpPBOM Kkpasy KaoaBury, BypryHau mpsom
xpasy I'vHAeOaAy HTA.
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jaAH opraHH BAACTH M BPUIHAH cBOje GVHKIIM]e, Kao IITO CY NTOCTOjaAH H IIpas-
HH IIPOIMHCH OGHAO Y BHAYV YVCMEHOT OGHYajHOT MMpaBa KOje Ce MPEHOCHAO TPaAH-
HjOM ca reHepallje Ha reHepauljy, 6UMAO Y BHAV NpaBHHUX IPOIMCA KOje Cy
AOHOCHAH H Y TIPaKCH NPDHMEWHBAAU AP’KAaBHH OPTaHH, IOYEB OA BAaAapa AO
HB)KHX QVHKITHOHEpa, a HapOYHTO CYAOBH. (3).

MoskeMO y3eTH Kao CHTYPHO H TO, AA CY IIOCTOjaAH MHOTH IOjeAMHAYHH
3aKOHCKH MPOIIHMCH, NIPOTAALIEHH OA BAaAapa H APYTHX opraHa BAacTH, AaBHO
npe MHMCaHHX KOAHdMKaIMja, jep 3a TO MMaMO BEPOAOCTOjHE AOKa3e V H3BO-
pumMa. MmMa Mumvera Aa je A0 HajCcTapHjHx KOAUbHKAIHja AOIIAO YCAEA IIPO-
HaAacKa IDICMa H CBaKaKO IOCAe NpoHaAacka rmicMma. OBO MOTOH:E je AOTHYHC,
jep 6e3 mo3HaBamwa MHUCMa He OM Ce MOTAM HH 3aKOHH 3anucHBaTH. AAH OHO
IIPBO, H3rA€AA A2 HUje HH AOTHYHO, HH HCTODHjCKH BEpPOBATHO. 3HaMO Aa je OA
IMpOHaAacKa H yBobemwa ICMa V IOjeAHHHM CpeAllHaMa H3 KOjHX CY HaM KO-
AEKCH cadyBaHH, Ia A0 3allHCaHHX KoAHdHKallHja, KaTKaAa NPOTEKAO BPAO
Ayro Bpeme. 3 NIOMEHYTHX CpeAMHa YeCcTO HMaMO MHOTO CTapHje IcaHe CIOo-
MEHHKE, I1a M ITpaBHe, HETO IITO CY KOAeKcH. [Ipema ToMe, TO3HaBarse MACMaA je
OHO TEXHIYKH IPEAVCAOB 3a INCalme KOAMDHKaIMja, aAH HE M IHXOB V3pOK.
Taj y3pok Tpeba TPa KHTH Y HEUEM ADYTOM, H TO VY CHEeLMIHUHHM ApPVIOTBE-
HUM YCAOBHMA.

4. Crapu xolexcu cy Hacraau y epeme Opyuréerux npenoma. — Time
HaMAa3HMO Ha AadH H MOXXKAa Haj3aHUMAHBHJH NMPOOAEM, Ha MUTALE: INTa CY
apXauyHH KOAEKCH OHAH IO CBOjoj caAp»XHHH. Y Apyroj noaoBuHu XIX Beka
adHUpMHCAAO CE O TOME jeAHO CXBaTaibe, YHjH je ayTOp NPBEHCTBEHO OHO TaAa-
LIIFH BEAHKH €HTAECKH HCTOpHYap M mpaBHUK XeHpH MejH. ITo ToM cxBaTamy
CTapH KOAEKCH CY GHAH 3aluCHBaie AO TaAa HEIHCAHOTr CTapor OOH4YajHOor Ipa-
Ba. MejH ¥ WeroBH caeAGeHHIM Cy oOjarmmaBaAl Aa je Opoj oduuajHOMpaBHHX
IIpaBrAa HOCTajao CBe BehH, a H BHXOBa CAAp)KHMHA CBE CAOJKEHHja, Tako Aa
je mocraao HeMmoryhe Aa ce CBe TO VIIAMTH H cadyyBa CaMO Ha OCHOBY YCMEHOT
npeAama. IlomTo je, mak, y To Bpemé Beh mpoHabeHO IMHCMO, MPHCTVIIHAO Ce
3amicHBaIby NPOIMCAa CTapor ofHuYajHOr mpaBa, Aa OB ce OHH Gore cadyBaAH
U Aa 6H mocrojasa Belia CHUTVPHOCT YV IIOTAEAY IPHXOBE NpaBHAHE IIDHMEHE.
Hako TaxBa TeopHja Ha NPBH IIOTAEA MO>KE H3TAEAATH BPAO AOTHUHa H yOeA-
AdHBa, 300T yera je cBojeBpeMeHO H OHAa LIHPOKO MpHxBalieHa, OHa Yy CYIUTH-
HH HHje MHOTO BHIIIE OCHOBaHa HEIO CTapH MHTOBH H AereHAe (¢). Hcruna je
Aa cy MejH ¥ meroBu CAAGEHMIIH NO3HABAAH IIPHAWYAH OpOj CTapHX KOAHH-
KallMja, aAM Hayka TaAa joIl Huje OHAa Ha CTeNneHy KOjH OH oMoryhHo AyGae
MPOAHpame€ Vv CVIITHHY cTBapH.. CeM Tora, MejH joll HHMje NO3HaBaO HEKE OA
HajpasBHjeHHjHX CTapHX KOAEKCa, Kao IITO Cy, Ha mpHMmep, Xamypabujes, Xe-

(3) Hma ayropa xojH CMaTpajy Aa CY CYAOBH jEAHA OA HajCTapHjHX MPaBHAX HHCTHTVLHja
H Aa je npaBocybe ucrpBa 6HAO jeAnHa comeaAHa caykb6a kojy je ApxaBa AaBaira. Ilpema mHMA,
CYA je BamAa OpBa BEeAMKa TEKOBHlia IpaBa, jep je NOCTojale Cyaa AaAo MoryhHOCTH 3a OTkAa-
BHake HeNnocpeAHor MebycoGHor oGpadyHaBama Meby 3aBabeHiM HAH CIOPHHM CTpaHaua, a CVACKa
npoueAypa je INoCTeneHo MpeTBapaia KpBaBH H3AYKH ABOGOj v GecKpBHY IpoliecyaAHv Gopoy.
He yaasehn pame v 0BO muTame, CBAaKaKo MOXXEMO MDHXBAaTHTH KOHCTarauHjy Aa je CYACTBO CTa-
pHje OA 3aKOHOAABCTBA Y CTPHKTHOM CMHMCAY peyH, a CBaKako MHOTO CTapHje OA KOAH}HKauHja.
V3rpeA peueHo, AOOPO MOXKEMO 3aMHCAHTH GYHKIMOHHCame MpaBocyba M 6e3 3aKoHa, aKoO MOCTOjH
OPraHH30BaHO CYACTBO, Tj. HAAA€XHO TeAO 3a pelllapale CNOPDHAX CTBAapH MO HEKOj VIBpbeHOj
TMPOLEAYPH, Na Makap H [0 YHCTOM Haxobemwy CyAa, AOYHM HHMKAaKO He MOXeMO 3aMHCAHTH APY-
LITBO, Ma H ca BPAO AOGDHM 3aKOHHMa, Koje GH MOrA0 HOPMAaAHO Aa oncraHe Ge3 cyAcTsa.

(4) Heko jy je AYXOBHTO H Ha3Bao jEAHHM OA MHTOBA ABAAECETOr BeKa.
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tHTcKM HAH ElmHyHA. Aa HX je MO3HaBao, TEIIKO je BEPOBaTH Aa OH Taj, uHaue
reHHjaAaH HayYHHK MOTao H3BECTH CBOjy TCOPHjY KOja jeé CTeKAa TOAMKY TO-
IMVAApHOCT.

HoBuja ¥ HajHOBHja UCTpa’KHBarba Y BEAHKOj Cy MepH o6opuia MejHoBy
KOHIIEMIHjY, HAKO OHa M AaHAC jOII HMa CBOjHX CAeAGEHHKA. AaHac NpeBAa-
AaBa MHIILAEHE A4 CTAapH KOAEKCH HHCY 3allHCHBal€ CTapor obHuajHOr Ipasa,
HEro HampoOTHB, Aa CY AOHETH Kao Mepe pacKHAama ca CTapHM OOHYajHHM Ipa-
BOM, VIIPABO V CBPXV Memalba, AOMYIhaBama HAM IOTIVHOT VKHAAMa CTapor
ob6nuyajuor npasa. KoAekcH HHCY H3pa3 adupMaliHje crapor obuyajHOr Ipasa,
HEero u3pa3 pacKHAa ca CTapHM o0H4YajHMa, KOjH je OHO Hy>KaH YCA€A HAaCTaAHX
KPVIIHHX ADVIUTBEHMX IIDOMEHa V AQTHM CpeAnHaMa. Y OAHOCY Ha CTapo O6H-
yajHO NMpPaBO, KOAEKCH HUMajy H3pHYHT KapaKTep HOBeAa, Tj. HoBora mnpasa. Ha-
paBHO, He MOJKe ce mopehiH Aa KOAEKCH CaApiKe M H3BECHY MaTEPHjy H3 CTapor
ofyajHOr mpaBa, aAM TO HHje IHXOBa rAaBHa caAprkuHa. CeM Tora, M OHe Ma-
TepHje, Koje Cy 3ajeAHHUKe, ApVKuHje cy cxBaheHe y cTapoM OOHYajHOM IpaBy
a APVKUHje V KOAEKCHMa; OGHYHO je M3 crapor oOHuajHOr mpaBa obyxBalieHO
CcaMO OHO WITO je Y MPaKCH IOCTAaAO CIIOPHO, IIa Oe ayTOPHTAaTHBHO MOPAaAO H3-
pehH KakBO je NMpaBHAHO pellielbe, HAH je, MakK, obyxBaheHO OHO IUTO je, Ma-
Kap CaMoO AEAHMMMUHO, TPeOaA0 MOAMDHKOBATH,

Axo mobeMO OA OBaKRe KOHIlemiHje, moctalie HaM jacHe MHOTre CTBapH
Koje HaM MejHoBa KOHLemItja HHje MOrAa YOeA»HBO 0GjaCHHTH. AKO GHCMO
mpHxBaTHAH MejHa, HY>)KHO OHCMO ceé MOpaAH IIHTATH 3alllTO KOAEKCH CaAp:ke
caMoO HeKa IpaBHAa CTapor oOHMYajHOr mpaBa, a He M LeA0 OOHYajHO mIpaso.
Aa je namepa 3aKoHOAaBala GHAA Aa MHCAHUM IyTeM GHKCHpPajy cTrapo obHyaj-
HO ITDaBO, OHH GH ra 3aImHCaAH Y LeAOCTH, 6e3 003Hpa Ha TO Aa AM IO H3BECHOM
PEAY HMAM Ge3 HapouuTor peAa. MebyTiM, 3HaMO CHIYPHO Aa je Y CBakOME OA
MOMEHVTHX ApVIUTaBa GHAO M HY>XKHO MOpaAo GHTH MHOro BHIIe OOHYajHO-
[MpaBHUX IpaBHAA, HETO INTO MX KOAEKCH caApike. 3amto 6M, AaKAe, 3aKOHO-
AaBLH 0AabpaAu camMO MaAu Gpoj cBera Tora, H 3amTo 6alll OHO IITO CY OAa-
opaau. Buao 6H, Ha mMpHMep, HeoGjaurkuBo, 3amTo XaMmypabHjeB 3aKOHHK Tro-
BOPH O HM3BECHHM CAOXKEHHM OOAHMIIIIMAa KYVIIONMpOAaje, a HEe TOBOPH HHIUTA O
EHHM ODMYHHM H HajuemihnM o6GAuuuMa. Joul uyAHHje je mro HH Xamypa-
OHjeB 3aKOHMK, HM 'OPTHHCKH 3aKOH, HH ACHPCKM HHTH ADYTH IDYKH 3aKOHH
HHJEAHOM pedjy He CIOMHIbY OOHMYHO YOUCTBO M Ka3HY 3a HCTO, AOK CE AeTalk-
HO 3aAp’KaBajy Ha MHOTO MalHM KDHBHYHHM AeAMMa. UMajyhu vy BHAY cpas-
MEPHO BHCOK CTEeleH IpaBHE CBECTH H IIPaBHe TEXHHKE, KOJH C€ Y THM 3aKOHH-
Ma OApa’kaBa, HUKAaKO He OMCMO MOTAM NORH OA NPETNOCTaBKE Aa CY 3aKOHO-
AaBIIH TaKO Ba’KHE CTBAPH MOTAM 3aGOpaBHTH, OMAIIKOM HX HCIYCTHTH HTA.

MebyTuM, ako nobeMo OA caBpeMeHe KOHUemIHje, cBe he TO oaMax mo-
crati jacHo. O OOMUYHOj KYIIOBHHH HAN OOHYHOM YOMCTBY 3aKOHHIIH He roBOpE
3aro IITO je Ta MaTepuja GHAA Ha 3aA0BOAaBajVhH HAUMH DETVAHMCaHa y CTa-
POM H YyCMeHOM OGHYajHOM IIpaBy, Koje je cBUMa GHAO AOOpO NO3HATO H Y
IOTAEAY KOjer ce y MpaKCH HHCY NojaBsAHBaAa HHKakBa KoAaeOama. Crora u
HHje GHAO HUMKaKBe MoTpebe Aa Ce TAKBe OMLTENO3HATE H OIMIITEYCBOjeHEe CTBa-
p¥ yHOce Vv KoAekce. HacympoT TOMe, V KOAEKC CY VHeTe CTBapH OA MHOTO Ma-
HET ADVILTBEHOr 3Hayaja 3aTo LITO CY Y OHO BpeMe HAH OHAe CIOPHE, HAH 1UTO
cTapH o6vyajH YOmuTe HHCY HMaAH IPOITHCA 3a HHX, HAM, NaK, IITO CTApH Mpo-
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MHCH OOHMYAjHOT IpaBa HHUCY BHILIE OATOBAPAaAH HOBHM ADVILTBEHHM YCAOBHMA.
Kaaa To mMaMo y BHAY, oHAa fieMo pasyMeTH M HM3 IpOIIMCa KOjHMa Ce, C jeA-
He CTpaHe, AUBHMO 300T HHXOBE peAaTHBHE HAINpPEAHOCTH, Kao H APYTHX, KO-
juMa ce Ha NPBH NOTAEA MPOHHYHO CMELIKAaMO, 300T HHMXGBE CYBHILIE AETa/tHE
npenusHocTH. Tako je, Ha npumep, XamypaGH yHEO Y CBOj KOAEKC CjajHe Hpo-
HCce O ILMEeAHTEpHMa, TProBauKMM 3aCTYMHHIHMa, apXHTeKTHMa, OpoAapHMa,
A€KapuMa, H CA., KOjH CYy 32 OHO BpeMe BPAO MOAEPHH H KOjH CHTYPHO HHCY
HMaAH HHMYEr aHAAOTHOT Y CTapoM OGHuYajHOM IpaBy. AAM Y HCTH KOAEKC je
VHEO M IpomMce o0 ToMe, ITa he OGHTH aKo HEKO NMoAYOH VAATY JKEHY, aKO Kp4-
Mapulla 3aKHHe Ha MepH muha, ako HEKO OACeue pell H3HajMAdEHOTI BOAa HTA.,
KOjH HAM Ce YHHE HAapOYHTO HeaAeKBaTHHM KaA ce CETHMO Aa HeAOoCTaje Ipo-
IHC 0 OOMYHO] KYIONPOAAjH HAM O OGMYHOM YOMCTBY. AAH, aKO CTaAHO HMaMo
V BHAY HaIlly KOHllemujy Guhie HaM jacHO Aa Cy OBH Ha OKO Ge3HauyajHH MpoO-
IIHCH Takobe YHETH YIIpaBO 3aTo, IITO CE PAAWAO O ITPAaBHUM IHTarbHMa KoOja
Cy ce Y INpaKCH NojaBAHBAaAA, a Y CTAPOM OOHYajHOM IIpaBY HHCY HMaAa pe-
1Uee, IIa UX je 3aKOHOAABall Ha HEKH HAuMH >XeAeo H Mopao peumrH (5). Cra-
PH KOAEKCH, TaKBH KaKBH jecy, HECYMIbHBO IIOKa3yjy Cpa3MepHO BHCOK CTe-
IIeH pa3BHjeHOCTH NpaBa M NpaBHE TexHHKe. AAM OH Hrak OHAO HeaAeKBaTHO
KaAa GHCMO CTapHMa MPHITHCHBAAU Behe crmocoOHOCTH M MOrVHHOCTH, HEro IITO
CY HX CTBapHO MMaAMW. M Aa Cy XTeAHW, OHH He OH OHAH VY CTamy Aa 3alHily
LleAO OOHYajHO MpaBoO CBOje CpPeAMHe, jep 3HaMO Aa je TO 3aAaTak, KOjH HH ca-
BpEeMEHH HaV4YHMIIH, KOjH HCTPaXXyjy AaHallllha NMPUMHTHBHA APVIITBA, BPAO
TEILIKO MOTY OCTBAPHTH C 0G3HPOM Ha OOGHMHOCT H CAOXKEHOCT TakBe MaTepije.

Aa HaBepeMO jolll jeAaH apryMeHaT KOJH NOTKpelsyje Hamy, a odapa
MejHOBY KOHIlemIHjy. BHAEAH CMO Aa CY MHTOBH H AE€T€HAE BE3HBaAH AOHOIIE-
e CTApHX KOAEKCa 3a 00’KaHCKO OTKDOBEHE, HHCIIHMpaIlijy 60roBsa, myTOBaka
V A2A€eKe 3eMbe, H TOME CAHYHO, Aa OH 3aKOHHMa AaAW IITO Behw ayropHTer,
H IIPUKa3aAH HX Kao OIPOMHE TeKOBHHe. 3amTo OH TO YHMHHAH, KaAa OH 3ako-
HH CaAp>KaBaAH caMO 3aImce crapora o0HYajHOr mpaBa? 3ap je Tpedaio Myma
H IDOMOBa H ADYTHX APAaMaTHYKHX NPHPOAHHX U APVIOTBeHHX Aorabaja, Aa Gn
ce o6jaBHAO HemTo WITO je Beh cBako mo3HaBao? 3ap je TpeGaAo MyTOBaTH Y
AaAeKe TajaHCTBEHe 3eMade H CTYAMDATH TaMO MHOTO TOAMHA, Aa OH ce Haj3aA
3amMcaA0 OHO LUTO je CBaKH CedaK Y pobeHOj 3eMadH HU3BPCHO 3HAO H3 VCMEHE
npeAaje Kpo3 MHOro reHepausja? OueBHAHO je Aa OH TO GHAO GecMHCAHIA.
HacympoT ToMe, caBpIlleHO je AOTHYHO, Aa C€ YIIpaBO HOBHM IIPOMUCHMA, KOjH
KHAQjy ca CTapuM OOHUajHHM IIPAaBOM, >KEA€O AATH TAaKO BEAHKH ayTODHTET,
Aa OH ce OHH Y CBECTH ASVAH VUBPCTHAH H A2 GH IOTHCHVAH CTapo OOHYajHO
npaBo, Koje je y CBECTH AVAH GHAO AyGOKO VKOpPEHmeHO KPO3 MHOra IOKOAe-
wa. CBUM THM BaHpeAHHM Aorabajuma, y3 KoOje Cy BE3HBaAH MOCTAHAK HOBHX

(5) Ilpumepuue AOAajeMO jOII HEKOAHKO TAaKBHMX HAOKO CHTHHYABHX ITPOIMHCA Y HEKHM CTapHM
KOAEKCHMa, Y KOj#Ma HeAOCTajy NMpaBAAa 3a MHOTO KPYIIHHje mpaBHe NOCAOBE AW KpHBHOe: Xcimt-
CKH 3aKOH mpeABHbBa Ka3Hy 3a AHIlEe KOje HEKOME OAHECE OAEAO AOK Ce Kyma Y pelH, a HemMa npo-
muca 3a o6M4YHO YOHCTBO; XapOHA2COB 3aKOHHK CaAPXKH MPOMHC Aa hie Ae3sepTep A3 BOjCKe \MopaTi
TPH AaHa Aa ce MojaBayje Ha TPry Y >KEHCKOM OA€AY, a HeMa HHMKaKBOT NTPONHCAa O CVIUTHHCKOM
KaskiaBalky GeKCTBa M3 BOjCKe, KOje je cBakaKo GHAO MHOro CTPOXKHMje; 3aieYKOB 3aKOH TayHO
npeun3upa 6poj CAVIDKWI-a KOje MOpajy Aa npare CAOGOAHY >KEHy aKo H3Aa3H Ha YAHLV, a Hema
MpOMHCA O HajOCHOBHHjHM GpauHHM OAHocuma; 3akoH XII TaGannma mpeaBHba Aa he TyxkHAaU MO-
paTH AaTH TY>KEHOM, aKo je oBaj GoAecTaH, DPEBO3HO CPEACTBO AO CYAa, aAH He M jacTyke V KO-
AHMa, AOK HOTIIVHO HEAOCTajy GYHAAMEHTaAHH NPOMHCH O HEKHAM MPOHEAVPAAHWMM nNHTamHMa; XoBeA
Aa HMa IIPONTHC AA CyAHja mpe AaHa cybewma Tpe6Ga Aa cnaBa Ha jacTyKy Ha KOME je Kpasb IPETXOA-
HOT AaHa CEAE0, a HeMa IPOMHMCa O HH3Y eAeMeHTapHIX MpaBHAa CYAOBamwa,
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3aKOHa, Y CTBApH CY 3aKOHOAABITH XTEAH CaBAAAATH OTIOP Maca KOjH je IOCTO-
ja0 NMPOTHB HOBUX 3aKOHA, HE CaMO 3aTO IITO CY CTapH obOHYajH Y>XHBaAU Be-
AHMKH VTAEA VCAEA NPUMEHHBamkba OA NMaMTHBEKA, HErO NPBEHCTBEHO 3aTOo, ILUTO
Cy cTapd o0HYajH HOCHAM Y CeOH MHOTO TparoBa POAOBCKO-TIAEMEHCKOra u
Cpa3sMepHO AeMOKPAaTCKOra APVIITBa, AOK CY HOBH IPOIMCH KOAEKCa HajBehuM
ACAOM OHAH H3pa3 OjauaAe KAacHe BAaAaBHHE H3pacAHX BaaAajyhuax kKaaca po-
6oBAacHHKA HAU deyAaasaria.

AKO OBO IIITO CMO HampeA H3AO’KHAH MPUMEHHMO MaAO KOHKDETHHje Ha
TEKCTOBE CTApHX KOAEKCa O KOjHMa CMO TOBOPHAH, BHAehieMO, H Ha OCHOBY
CaMO HEKOAHMKO NPHMeEpA, Ad CY KOAEKCH AOMCTA IIOCTAAH YV BpeMe ADVIIITBEHHX
mpeAoMa, KaAa Ce CTapHje >KeAeAO 3aMEHHUTH HOBHJHM, a HEe KaAa Ce XTEAO
crapo adupMHCaATH.

Axo, Ha mpuMep, HMaMO Y BHAY ADVILTBEHE YCAOBE IIOA KOjHMa je AOHET
XamypabujeB KOAEKC, OHAA 3HAMO AQ je OH HacTao IOCAe BeAUKHX XamypaOu-
jeBUX OCBajarba, KOjHMa je OBaj NOTYHHHO CBOjOj BAACTH OrpOMHE HOBe 00Aa-
CTH, KOje je >K€Aeo YBPCTO VjEAHMHHTH. BOjHO M IOAUTHYKO VjeAHIbEHe Tpe-
6aA0 je Aa ce IleMEHTHpa jOIII H NIPaBHHM VjEAHILEHEM, Tj. VBODEHEM HOBOT
JEAHHCTBEHOT 3aKOHHKa 3a 1JeAy 00AacT, YMECTO BeoMa Pa3sHOAMKUX IPaBHUX
IpoImca KOjH CY AOTAe Ba)KHAH V THM mnokpajuHama. Cem Tora, Xamypabu
HHje 6HO caMO BEAHMKHU BOjHH OCBajay, HEro H NOAUTHYAp H AP>KaBHHK, KOjH je
MHOIO AONPHHEO YOp3amy pa3Boja poOHO-HOBYaHe IPUBPEAE Y CBOM BEAHKOM
napcTBy. H Taj MOTHB ra je pyKOBOAHO KaAa je IpOICA0o IpaBHAA 3a pa3He
TProBayke IIOCAOBE H ITPHUBPEAHE AEAATHOCTH, KOjH AO TaAa HAH YOINITE HUCY
OHAU NO3HATH, HAU CY OHAH BPAO cAaGo pa3BHjeHH.

Huje cAy4ajHO IUTO CTapOTPYKH 3aKOHOA@BLM COAOH, AUKYPr M ADYIH,
HHCY TIDHITAAAAHM CTapOj apHCTOKDPATHjH CBOjHX 3€Maia, HETO HOBOj CPEALO]
KAaCH Tprosala, IpeAy3HMaua, OpoAapa M cA. HbHXOBH 3aKOHH HacTaAu cy
VY TPEHVYTKY KaAa je Taj CPEAHH CAOj NOCAOBHMX AVAU CBE BHIIlEe NMOTHCKUBAO
CTapy 3€MAOIOCEAHHYKY apHCTOKpaTHjy. AoAasehiu Ha BAAcCT, TPajHO HAM NpH-
BPEMEHO, OHH CY AOHOCHAM 3aKOHE KOjHMa Cy >eAeAu Aa pebopMuiuy obuuaj-
HO IIPAaBO KOj€ je IPHBHAETHCAAO CTapy POAOBCKY apHCTOKDAaTHjy H A2 3aBEAY
paBO KOje je BHIe NMPUBHAETHCAAO Taj HOBH IPAACKH TPrOBauyku cAOj. 3ap
Huje COAOHOB NpPONMC O VKHAQIKY CebadKHX AYIOBa YIPAaBO HajyGeAmHBHjIH
npumep 3a 0Bo? Cemauu cy GHAHM 3aAY’KEHU NPBEHCTBEHO KOA CTape apHCTO-
KpaTHje. YKUHYTH Te AYTOBe 3HAaYHAO je HCTOBPEMEHO HAHETH TEIKY MarTe-
PHjaAHY IITETY CTApoj apHCTOKPATHjH, KAO M MOAMTHYKH NPHAOGHTH CeraKe
Ha CTpaHY CPEAIer CAOja TPaACKUX Tpromalia.

3akon XII TaGAulla AOHET je Y TPEHVTKY KaAa cy Ayre 6opGe uameby
maebeja H naTpuikja v cTapoM Pumy GHAe pellleHe HEKMM KOMITDOMMCOM, KOjH,
AOAVIIE, HHjE€ VKHHYO IOTOVHO BAACT CTape NAaTPHIHjCKE KAace, aAM je HIax
OTBOPHO BpaTa BAAaCTH H HOBOM OjayaAOM CPEAILEM CAOjy mAelbejania. \

3aHUMAHBO je NMOMEHYVTH Aa MMa CAyyajeBa M v Acupuju u y I'pukoj Aa
Ce HOBH 3aKOHHMUM CTBapajy, AOAVIIE, Y CTapoj IOCTQjOHHM, aAH Yy CBpPXY IpH-
MeHe Y HEKOj HOBOj KOAOHHJH MAM OCBOjEHOj TEPUTODHjH. 3HaMO Aa je T3B.
Crapu acHpcKM 3aKOH AOHET Y ACHDHjH, aAH PaAM ynorpebe y jeAHOj HOBOj
acHpCKOj KOAOHHJH — y Maaoj Asuju. CAMYHHX MpHMepa HMa BHIlle H v I'py-
K0j. Y crapoM kpajy joul HHCY HacTyrmAe GHTHE ADVIUTBEHe IPOMeHe, ma
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CTOra HHje HHM NoTpeGaH HOBH 3aKOH, Hero he joul Ba’KUTH CTapu OOHYajHH
peA. AAl Y HOBOj KOAOHHjH, TAE Cé MODPa BAAAATH HaA OCBOjEHHMa H TAE Ce
MODajV VBOAHTH LIEAHMCXOAHH NPOIKCH V TY CBPXV, TV he HOBH 3akOH HahH cBo-
jV aAekBaTHY yIoTpeody.

- Ila 1 no3HaTH BapBapCKH 3aKOHMIIH H3 NOYETKAa CPEAH-Era BeKa HaCTajy
Y MOMEHTY TaKBOT IIDEAOMAa YV Da3BOjy OAHOCHUX ApviuTaBa. Kapa je koA ca-
MHX BapBapCKHX HapOAa AOLLUAO AO IpepacTatba H3 DOAOBCKO-TIAEMEHCKOT V
noyeTke GEYAAAHOT JKHBOTA, H KaAa je y3 To TpeOaAo PeryAMCcaTH y3ajaMHe OA-
Hoce H3Meby NOGEeAHHYKMX BapBapCKHX OCBajaya M NobebeHOT pHMCKOT CTa-
HOBHHIIITBA, TAAA CE€ U CTBapajy Mame-BHINE CBH TH 3aKOHHIH KOje AaHac 36Hp-
HHUM HMEHOM Ha3uBaMo Leges barbarorum uau Leges romanae barbarorum.

5. Crapu xodexcu u panuju 3axoHu u cydcka npaxca. — IlopeA cxBaTa-
162 Ad CY CTapH KOAEKCH 3amHCH OOHMYajHOT IpaBa, IOCTOjaAa Cy jOII H Apyra
CXBaTarba, a HaUME: Aa CY apXau4yHH KOAEKCH 3aIllUCH O CTapHjuM 3aKOHHMa
HAH 3allMCH DaHHJHX CYACKHX OAAVKA, a MOXKAQa U MeINaBHHA jEAHOT M ADVYIOT.
Ona usraesajy ybeAsHBHja HEro CXBATame O 3alHCHBAEky OOHYAJHOT IIpaBa.
H3BecHO je Aa je Ha MOAPVYYjHMA TA€ CY KOAEKCH HACTaAHM GHAO INOjEAMHAUHHX
3aKOHa H Ipe NOCTaHKa KOAekca. TakBH 3aKOHHM MOTAM CY OHUTH Kao INOjEAM-
HayHH H HAIMCaHH, a MOTAH CY IIOCTOjaTH H Kao YVCMEHH 3aKOHH, [TO3HATH KpO3
npuMeHy y npakcH. IIpema ToMe, cacBuM je Moryhe Aa je MPHAMKOM CTBaparmba
KOAEKCa Y3eTO U HeIlITO MaTepHjaAa M3 CTApPHjHX ITHCAHHX HAH YCMEHHUX 3aKO0-
Ha, H TO Gall OHHX YHjH je ayTOpUTeT KOAHUdHKalMjaMa TpeGaAo IOTBPAMTH,
OHAO Aa Taj ayTOpHTET joll HHje 6HO AOBOAHO yuBpInheH, 6HAO Aa je GHO crio-
paH. Hmajyhu to v BuAy, pa3symehiemo mro XamMypaGHjeB 3aKOHUK, Cpa3MEPHO
cBoMe OOHMY, HE AOHOCH HapOYHTO MHOTO CACBHM HOBHX HpomHca. AKo ra yIio-
PEAHMO Cca HEKHM IIO3HAaTHM NPOMHCHMA U3 MHOro crapHjer CyMEpCKOr 3aKo-
HHKA U ADVTHX 3aKOHa Y obAaactu Meconoramuje (kao mro je 3akoH napa Ypy-
KaruHe u3 Aarama — oko 2800. r. nmpe H.e. u 'yaee, oko 2500. r. mpe H.e.), MO~
7KeM0 BHAETH Aa Behu 6poj mpomica XamypabujeBor 3aKkOHa CaAP>KH aHAaAOTHV
MaTepHjy, 1a ¥ aHAAOTHE HAW He MHOIrO H3MemeHe Mpolmce H3 HCTHX. TO HaMm
AOka3yje Aa je Xamypabu, Ipey3uMameM THX IPOIIMCA, XT€O AAa HX IIOHOBO
adupmuIle, H TO HE CaMO 3a Y’Ke 00AaCTH V KOjHMa CYy DaHHje Ba>KHAH HEro H
3a IIEAO CBOje BEAHKO I]apCTBO.

IITTo ce, mak, THYEe MHUINbEHA Ad CY KOAEKCH OHAM 3anMCH CTapHjHX CYA-
CKHX OAAVKA Y HEIITO alCTPaKTHHjoj POpMH, TAKBO MHUIACHE HEMa AOBOMSHO
NOy3AaHE OCHOBE Y H3BOpDHMa. AAH OHO UMa jaKe AOTHYHE apryvMeHTe Ha CBOjOj
CTpaHH, IIOIITO ce 3Ha Aa CY KpPO3 CYACKY IPaKCy — CBaKaKo 3HAaTHO CTapHjy
OA KoAuduKaiHja — AoucTa GOpMHpaHa MpaBHA IMpaBHAA KOja Cy Takobe OA-
CTymaAa OA CTapHjer o6uyajHor nmpasa. Moryhie je ImpeTnocTaBHTH Aa je CYUOTH-
Ha HEKHX NPaBHHX IIPaBHAA, CTBOPEHHX CYACKOM HPaKCOM aAH Y NPaKCH joIn
HEAOBOAHO adHPMHCAHHX, VHETA ¥ KOAeKce. AAu 61 OHAO HENMPHXBAaTALHBO MH-
IAEIhE Aa je IIHA CTAapuX KOAeKCa MOTao GHTH Aa CHCTEMATCKH obyxBare U
dopmyamIIy cBe pe3yATaTe AOTaAalllibe CYACKe Ipakce. 3a TakaB KpyoaH Io-
AVXBaT CTapH KOAUGHKATODH HCTO Tako He 6H GHAM AOpacAH, Kao IUTO HHCY
OHAM AODacAM HH 3a IONHMCHBame HEeAOr obuuajHor mpasa. CyAcka mpakxca je
CBaKaKOo MOpaAa GHTH MHOrO pDas’HOAHKHja HEro IITO H3TA€AAa KPO3 OHO IUTO
je Y koAudHKauHje CTBapHO YIIAO. Y IIPHAOT TOTa HAe jOII H YHIHEHHIIA Ad Ma-
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TepHjaA Yy CTapHM KOAEKCHMa IoKasyje MaAo cHcremaTH4HOCTH. Tpeba mome-
HYTH Aa H3BecHe uMIbeHHIle U dopMyAalije YKa3yjy Ha TO Aa je y crape KO-
Andukarmje mMorao vhu NOHEINTO M H3 pasHMX Hapebewa BAapapa MAM VIYT-
CTaBa KOja Cy OHH AaBaAWM CBOJHM YHHOBHHIINMa. Heku mperxamypabHjeBCKH
CIIOMEHUIIH, Ha IPHMED, YeCTO Mouriby GOpMyAalHjy IojeAUHHX IMPaBHHX NPO-
Imica THIIHYHOM KAay3yAoM »Kima simdat Sarime, OITO Ha CTapOBaBHAOHCKOM
3Ha4H ,,CXOAHO KpaseBOj 3amoBectw”. TO UHHH BepoBaTHHM Aa je mocrojasa
paHHja KpaseBcKa HapeAGa CAHUYHOr caAprKaja, KOja je KacHHje yHeTa y KO-
Aekc. Heka mecra y XaMypaGujeBoM 3aKOHHKY, NakK, GOPMVAHCaHa CY TaKO Aa
Ipe NPEACTaBAajy HHCTPYKUHjE 32 MOCTYNale KPasdeBCKHX YHHOBHHKA, HETO
AH OIMILTE NMPaBHO IpaBHAO. ONPaBAAHO je MPETIIOCTABHTH Ad CY H TY IIOCPEAH
paHHje HapeAaGe MAM VIIVICTBA, KOJH CY VHETH V KOAEKC Aa OH AOGHAHM OIMIUTHjH
U jom uBpmihu ayTOpHTeT.

6. Popma. Xopcice peyurayuje. — IIpaBHH MOCAOBH CY 3aAYTO GHAM CTBa-
paHd ¥ Oo0aBmaHH GHAO H3rOBapaleM CTPOrO OApebeHHMX yCMeHHX $opMyAa,
6HAO BpIIIeeM OApebeHHX CHMOGOAHUHHX PaAlH, 4 YeCTO U KOMOGHHALIMjOM jeA-
HOT U Apyror. IIpuMepe 3a TO HaAa3HMO Y CBHM CTapHUM NPABHMa, a HEKH Tpa-
TOBH OAP>KaAH CY C€ H Y MHOIO pa3BHjeHHjHM NPABHUM CHCTEMHMa, Tako pehu
AO HaIlIMX AaHa. AHaAHM3a OBOTr BepGAAHOT M peaAHOr ¢popMaAusMa HaM Takobhe
MoKa3yje Aa Ce NMyTeM Iera HHCY CaMo Y KOHKDETHOj NMpaKCH MOHAaBAAAM CTa-
PH 00HYajH, HETO Cy Ce YIpaBO CTBApAAM YU HOBU NPABHU TIPOITHCH, KOjH CY
MEmaAH AOTaAallmy O0HUYajHY mpakcy. Aok Huje GHAO mHcMa, oBO je GO Haj-
epHKAaCHHMJH HaUHH AQ Cé HOBa IpaBHa NnpaBHAa adupMuIly H namre. Ha Taj
HaulH, Bep6aAHH H peaAHH GopMaAH3aM Ce MOXKE CMaTpaTH jeAHHM OA IpeT-
XOAHMKA AOLIHHMjHX ITHCAaHHX 3aKOHA M 3aKOHHKA.

ApVrH 3aHUMAUB TpHMeED CBOje BpPCTE Aajy HaM CAy4ajeBH yBobema H
nMpoTAailiaBalba HOBHX 3aKOHa NIYTEM XOPCKe pernuranuje (XapoHAAcoB 3aKOH
y I'pukoj, kapa je GHO VCBOjeH, meBaH je IIPEA CKVYIIOM lleAe 3ajeAnune). Y
CAWYHY KaTETOpHjy HAY H Pa3HH IPHMEPH 3aKOHa YV POPMH CTHXOBa HAM ADY-
roj Merpuukoj ¢OpMH, KaKBH CY HaM NO3HATH H3 IIPEAAPXauYHOI BpEMEHa, a
KaKBH CY C€ NPaKTUKOBaAH jOLI H MHOTO KaCHHje. XOPCKO peLUTOBame H Ca-
craBmambe ¥ GOPMH CTHXOBA OUEBHAHO CY HMAaAH 3a IIHb YIIO3HaBale jaBHOCTH
ca 3aKOHOM H MoryhHOCT aAakurer namhewma HEroBHX IPOIMCA, NOLITO ce TH
IHAEBH jOII HUCY MOTAM NOCTHhM NyTEeM MMUCAaHWX 3aKOHA.

Pasyme ce, oBakBa NMOMOliHa CpeACTBa IIOCTaAa Cy CYBHIIIHA IIOCAE IIPO-
HaAacKa ICMa H NOCTENeHO CY ce I'y0MAa, MaKo CY Ce IbMXOBH TPAaroBH. joI Y
pa3sHUM o0AMIIUMaA CAaYVBaAH AO MHOrO KacCHHjHX BpeMeHa, ma M A0 AaHac (8).

7. Cadpncurna. — Y NOTAEAY CAAP>KHHE CTAapHX KOAEKCa, Tj. KOHKpeTHe
MaTepHje Koje cy Hajuemnthie oGpabuBaAH, OA HApOUYHTOr je HHTEpeca Aa je Be-
AMKH 6poj mpommca Y CTapHM KOAeKCHMa nocBeheH cHcreMy KomiosunwHje, Tj.

i (8) ITo3naTH cy IpHMEpPH M3 MHOTHX 3eMaha, Ila H KOA Hac, Aa Ce NpaBHH INPOMHCH YeCTO,
o6GjaBryjy myTeM Aofolmapa HAH rAacHHKa — TeAdAa — KOJjH HX U3BHKYje Ha jaBHHM MECTHMA,
YV HacedHMa A€ HMA AOCTa HeEMHCMeHOr cBera. HICTO Tako je NMo3HaTo Aa ce CTHXOBaHH OGAHK
NMPaBHHMX IMPOMMCA NMPAKTHUKOBAO jolll AYGOKO Y CPEAHmeM BeKY, a HeKH BHA Tora Cy H T3B. NMpaBHe
MOCAOBHIIE, KOje CY HM3BeCHa NpaBHa HpaBHAa OGOPMHAAR CAHYHO HEKHM APYTHM HApOAHHM MOCAOBH-
LaMa Ha Kparak, AalmAapaH M AaKO 3alMaMTAUB HayMH. Y PEAaTHBHO HOBY M MO CaApXHHH Ha-
NMPEAHY TEKOBHHY Hallle HOBHje NMpaBHe HCTOpHje, OMIOTH LPHOTOPCKH WMOBHHCKH 3aKOHHK Baara3sa-
pa Bormmmha u3 moyerka XX BeKa, VIUAO je HEKOAHKO naparpaga KOjH HHCY HHILITA APYIO HEro
npaBHE NOCAOBHLe Koje je Borummmh npuxynuo y Hapoay.
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peryAucawy BHCUHE M HauyHHA HaKHaAe KOjy KpHBall HAM H-€roBa IIOPOAHLIA
Tpe6a Aa maaTe omteheHOM HAM H-eroBoj NopoAHId. To je vy CYNITHIM KPHBHY-
HOIlpaBHa MaTepHja, aAH joul GAHCKO IMOBe3aHa Ca CHCTEMOM KpBHE OCBeTe.
3HaMo Aa Cy paHe Ap’>kaBe HaueAHO GMAe IPOTHB CAOBGOAHOI CHCTEMa KpBHE
OCBE€TE, KOja je HapylllaBaAa INOpEAAaK M oHeMoryhaBaaa Ap’KaBH KPHBHYHO-
NpaBHH MOHOMNOA. ITocTeneHO 3aMmemHBame CTBApDHE KpPBHE OCBETE CHCTEMOM
KOMIIO3HIIHje, ¥ CTBapH NPEACTABAA jEAHY OA HajOMTHHjHX IIPEAOMHMX TayakKa
u3Meby DOAOBCKO-TIAEMEHCKE 3ajeAHHIlE H Ap’KaBe, a HCTOBpeMeHO u3Meby
KAaCHe AEMOKpaTHje H KAACHOT APVIUTBA. YBobele NMPELH3HO PEryAHCAHOT CH-
CTeMa KOMIIO3HIIMje Ca YHTAaBHM HH30M IPOIHCA O Pa3HUM BHCHHAMa OALLTETE,
3aBHCHO HE CaMO OA A€AHKTA HETO M OA KAaCHe IMPHIAAHOCTH M omuTeheHor
M HPECTVYIHHKA, jeAHO je OA jaKHX CpeAcTaBa 3a adHpMallljy KAacHe BAACTH.

C Apyre cTpaHe, 3aHHMAHBO je Aa apXaudyHe KoAudukanuje, 6HAO y CBC-
JHM YBOAHHM HAH 32BPILLUHHM A€AOBHMMA, a pebe M y caMOM TEKCTY, H3HOCE MO-
TUBE ayTopa, KOjH CY YeCTO AAQTH KaoO XVMaHH H COI[HjaAHH MOTHBH, HCTHUYYhHU
Aa ybaa)kaBajy HpeTepaHy CTPOIOCT AOTAAALBLHX 3aKOHa, o0HYaja HAM CVA-
CKux npecyAa. Tu mpomucH M BHXOBa MOTHBalllija YECTO HaraaiiaBajy OpHTy
C NOTUHH-eHUM KaTeropujama. Tako, Ha mpuMep, IIOMEHYTH AaCHPCKH 3aKOHH,
Hapo4yuTO OHaj KOjH je MOo3HaT moA MMeHOM , KOMeHTapu o mpaBHMa H AV KHO-
CTHMa >KeHa'’, HCTHYY Aa HbHXOBH ITPOIMCH NOOOMAIIaBajy MOAOXKaj poOOBa, AV-
JKHHKa H >X€Ha Y OAHOCY Ha AOTaAalllrbd moaoxkaj. H Xamypabu y MOoTHBalMjH
CBOTa 3aKOHHKAa, HapOYMTO Y 3aBPLIHOM A€AY, TOBOPH O TOMe, Aa Xohe Aa 3a-
IUTHTH YAOBUIlE H CHPOYaA H Aa CIPEeYH Aa jakH TAaue caabuje. CAndHe MOTH-
Be cycpeheMo u vy YpYKarHHHHOM 3aKOHHKY. [IpeAwsa H CAMYHA MecTa HaM He
DOKa3yjy HEeKY HapOYHTY XYMaHOCT 3aKOHOAaBalla — MaAa je V3IDEA MOTAO
OHMTH M TaKBUX MOTHBa — HETO OApaskaBajy TaKobe IpeAOMHe TadKe Yy ApY-
LWITBEHOM Pa3BHTKY, HAPOYHTO YV KAacHHM Oopbama. Hako cy KaacHe Ap:kaBe
H Y NepHOAY KoAHHKauuja GHAe 3aCHOBaHE Ha €KCIIAOATAIlUjH NMOTYHH-EHAX, H
CBOjHM IIDAaBHHM IPOITMCHMA JKEAEAE€ AAa TY €KCIAOaTallljy Y4BPCTE, 3aKOHO-
AQBIIH HHCY MOTAH HE BOAHMTH payvHa O OTTIOpY LIHPOKHX HapOAHHX Maca, Ipa-
heHoM GHAO mMacCHBHOM PE3HCTEHILIHjOM, GHAO MOBPEMEHHUM YCTaHIHMa H CAMY-
HUM IOjaBaMa. YIpaBO Aa OH OAP’K3aAH €KCIAOAQTAaTOPCKH CHCTEM Kao LEAHHV,
OHH CY CMaTpaAH ILIEAHCXOAHHM Aa HEKe BHAOBE CYBHIIE BEAHKE CaMOBOAE I
Hacuma y6AaKe U Aa Ce IPH TOM CAMM NPHKAXY Kao 3aIUTHTHHUH eKOHOMCKH
U ADVILUTBEHO cAaGHjHX, Aa GH ¥ THMe NOAMTAH cBOj ayTopHTteT. Ho, 6e3 063u-
pa Ha MOTHBE KOjH CY HX CTBapHO PYKOBOAWAH, CaMe€ HaBEAEHEe UHILEHHIIe HaMm
MOKa3yjy Aa CY KOAEKCH VTAABHOM YBOAHAH HOBe CTBapH, a He NOTBpPBHBaAH
AOTAAAIITIbE.

ToMe v NPHAOT HA€ Hapo4yMTO H dopMyAanHja KOjy Ha BHILIE MeECTa Cy-
cpeheMo y XETHTCKOM 32KOHHKY, A€ Ce Y IPOIMCY YeCcTO KaKe ,Jipe je GHAO
TakO U TaKo, a caAa he OMTH TaKo M Tako’. 3aKOHOAA@Ball je jaCHO XTeo Aa
VIOPEAH CTApHjH M HOBHjH IPONHC, He camo 360r 60mer pasAHKOBarmbha HEro H
V VBepemy Aa THMe MoKasyje Aa je HOBHjH mpomHc GOnH OA CTapHjer.

Hajsaa, v ToM ckAomy Tpeba yka3aTH H Ha OHe Aorabaje — HCTHHHTE HAH
A€reHAapHe — NpeMa KOjHMa je 3aInicHBam-e IIpaBa U 06jaBsHBaMLE 3aKOHA Ha-
CTaAO Kao De3VATAaT jeAHOT BHAA APVIUTBeHHX Gop6u. Kao urro je mosHaro,
npaBHa IIpaBHAQ, Na U KaAa cy Beh OnAa HamicaHa, 6HAa Cy 4YyBaHa vV XpaMo-
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BHMa Kao CBeTa TajHa. Ha Taj HaumH je cBelTeHHMUHMa GHO AAT CIIEUHjaAHO
MPHUBHAETHCAH TIOAOKAj YV NPHMEHM IIpaBa, jep CY jeAHHO OHH 3HAaAH NIPaBO H
CTOra ra MOTAM NPHMEHHWBATH Ca MHOrO IMPOH3BOAHOCTH., OOHYHO Cy yHnpaBo
MOTUHIbEHE Mace Tpa’kKHAE€ Aa Ce Haj3aA NMpaBHA NpaBHAA He CaMO 3aImHiIy
HEro U jaBHO objaBe, Aa OU ce CBEIITEHHYKH MOHOIIOA YKHHYO H Aa OH AYAH
M CaMH TayHO MOTAHM Aa 3Hajy CBOja IpaBa H AYKHOCTH. CBELUITEHCTBO je ToMe
AaBaAO OTIIOP, M Taj OoTnop je GHO caBAaAaH GopGoM MOTUMH-eHHX KAaca. Haj-
mo3HaTHja IIpHYa O TOME je OHa O 3amMcHBaky H o0jaBrHBaky APaKOHOBHX
3akoHa y ATuHH U GopGe maebejana y Pumy 3a 3amucuBame H 00jaBrHBaME
3aKOHa, INTO je GHO jeAaH OA MOTHBA 3a AoHollewe 3akoHa XII Tabamia.

CBH H3AO0XKeHH NpHMepH, Ge3 003uMpa Ha pasAHke Meby HBHMa, CYUITHH-
cku NMOTBpbYjy Te3y KOjy OBAe 3acTynamMo, a HauMe, A CY 3aKOHH H KOAEKCH
HaCTaAM Kao HOBHHE Y NpaBy, CYIUTHHCKe pedopMme paHHjer mpasa, a Kao pe-
3YATaT ApPVIUTBEHHX GOpPOH M IMPEAOMHHX MOMeEHaTa y THM GopGama.

8. Cuctem. — IIITO ce THYE CHCTEMA Y CTAapUM KOAEKCHMa, H TO je jeAHO
OA MHTaKa Koja je AYro GHAO CHOPHO, a HH A0 AaHAC HHje MOTIVHO DEIIEHO.
UmbeHHIIA je Ad je YV apXaHyHHM KOAEKCHMa BPAO TELIKO YXBAaTHTH OMAO Ka-
KaB CHCTEM, a jOIIl Mame HEKH CHCTEM KOjH OM HMMAaO CAHYHOCTH Ca CaBpeMe-
HOM CHCTEMaTHKOM. YecTo NpoImMCH CAeAVjy jeAaH 3a APYIHM, HAOUHTAEA ca-
CBHM [IPOH3BOAHO H 0e3 MKaKBe 3a Hac pasymmuBe MebycoGHe Bese. YmpaBo
M3 TOra CY HEKH IDaBHHM HCTODHYapH 3aKAVUHBAAM AA CTApPH 3aKOHHLIH HHCY
HMaAM HMKaKBOTI CHCTEMA, Aa CY HHXOBH ayTOPH NPOCTO HabalWBaAHW IpOIIICcE
OHAKO KaKO HM j€ MaAO Ha NaMeT U CA. TakBO crame je AOHEKAE IOTKPEILbHBA-
AO U HaIIpEA H3AOXKEHY TEODHjy O TOMe, Aa CY 3aKOHHIH OHAHM 3aIHCHBaHe
KpPasEeBCKHX HapeAaba HAM CYACKHX OAAVKA, MOXKAA IO PEAY KaKo CY OHE Xpo-
HOAOILIKH HacTajaAe, a MOXKAa H IO TPEHYTHO] Ba’KHOCTH KOjy CY ayTOpH Ioje-
AHHHM IpaBHAHUMa INPHAABAaAH.

MebyTHM, HOBHja AyOda NMpOyUYaBaiba AOBEAA CY MPEARA CXBaTamba Y M3-
BECHY CyME:Y. Tellko je GHAO NOMHPHUTH Ce C THM, Aa CY 3aKOHOAABIH, KOjH
CYy MOKAa3aAH CPa3MEpHO BPAO BHCOKY CIIOCOGHOCT MPaBHOT GOPMYAHCama, Ca-
AHMama, jeSHYKe AOTEPaHOCTH U CA., GHAU HECIOCOOHH 3a M3BECHO CHCTEMATH-
30Bame MaTepHje Kojy cy H3Aaraau. M Aoucra, aHaAu3a cucreMa Xamypabuje-
BOT 3aKOHHKa, HAPOYHTO OA CTPaHEe HEKHX COBjeTCKHX IMpaBHMX HCTOpHYApa,
yKasaAa je Ha HelTO 3aHHMMHBO H HOBO Y TOM moraeAy. OHH cy o6jacuHAu
Aa cucteM XamypaGOHjeBOr 3aKOHMKA, HapaBHO, HE OATOBapa HHKaKBOM caBpe-
MEHOM CHCTEMY, aAM Aa OH CaMoO Y vropebewy ca CaBpeMEHHM CHCTEMHMa M3-
TA€Aa IIOTIIVHO OPOM3BOAaH. AOKa3aAu Cy H TO, Aa je cucteM XamypaOuje-
BOT 3aKOHHKa Y CYILUTHHH 3aCHOBaH Ha oApebeHOj rpymm mpaBHHX AoGapa Ko-
juMa ce 6aBH H KoOje keAu IITHTHTH. OH He pasAuKyje KpHBHYHE M rpabaHcke
MpOIHMCE Y AAHAUIkEM CMHCAY DeYH, Kao LITO He pa3AHKyje HU MaTepHjaAHe
OA NpoLeCYaAHHUX ITporHca. [IoA THM KpUTEpHjyMHMa lieAa MaTepHja OH AOHCTa
6maa 6e3 peaa M cMelaHa. AAH, OYEBHAHO je, Aa MPBHX HEKOAHKO “JAaHOBa 3a-
KOHHKa IrOBOpE O CTBapHMa KOje CY Y Be3H ca CYAOM H CYAOBameM, Aa OH 3a-
THM CA€AOBao BeAMKH 6poOj mpormca KOjH CBH HUMajy Be3e ca GpakoM H mopo-
AHMILIOM; IIOcAe Tora, HajBehu Opoj mpomuca Koju ce 6GaBe HMOBHHCKHM IPOITH-
cHuMa, fa, 3aTHM, ITPONHca KOJH roBOpe O paAy, paAHHM OAHOCHMA, aAaTHUMa IpH
paAy H cA. HapaBHO, HH Taj CHCTEM HHje CTONPOLIEHTHO AOCAEAHO CIIDOBEAEH,
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aAM je YrAaBHOM YOUAHUB H HECYMILHBO je NMPEACTaBAa0 OCHOBHY KOHIIEMLIH|Y
ayTopa.

CAuuHe aHaAu3e, IDUMEHeHe Ha HeKe ApYre apxauyHe IIpOMHCe, AaAe Cy
AOHEKAE H CAHYHE D3VATaTe, HAaKO He Y CBAaKOM KOHKPETHOM cAy4Yajy. Y MHO-
THM CAy4YajeBHMa jOIII HH AaHAaC He MOXXEMO AOKVUHUTH CHCTEM KOjH je ayTOpH-
Ma Morao AeCAETH IpeA O4YHMMa, TaKO HaM KOAEKCH jOll YBEK M3TAEAajy Kao
HECHCTEMATCKO HaroMHAaBalhe MOjEAHMHHX IpOmIMca. AAH, TIOCTHTHYTH DE3VATa-
TH Y HAjMawby PYKY NPEACTaBAajy IYTOKa3 3a Aasb€ aHaAW3Z OBaKBe BPCTE H
onpaBAaBajy HaAy Aa heMo KaA-TaA MORH carA€eAaTH BE€pPOBAaTHY CHCTEMATHKY
OCTaAUX CTapHX KOAEKCa, Te¢ THME HCTOBPEMEHO AOOUTH MHOro AyOAH VBHA VY
HaYHH IPaBHHYKOT PE30HOBaKa HHUXOBHX ayTopa. To pe3oHOBame je CBaKako
OHAO ApyTaumje OA Halllera, aAH je 3a CBOje BpeMe MOTAO IPeACTaBbaTH Ha-
peAak.

9. Ctun u je3ux. — OcBpHYheMO ce YKpaTKO jOII U Ha CTHACKY H je3ny-
Ky CTpaHy CTapHX KOAeKca. Y TOM IOTAE€AY je HapO4YMTO 3aHHMAHBO YKa3aTH
Ha BHCOKH CTelleH KPaTKOTr H Ca’KeTOr HauyWHa CTHAH30Bama. MosxeMo pehu aa
Y CKOPO CBHM CTapHM KOAEKCHMa Befi IMaMO OHaj HAuMH CTHAH3OBamka KOJH je
CYILTHHCKH HCTOBETAH Ca CaBpEMEHHM, a KOjH C€ CaCTOjH M3 T3B. KOHAMIIHO-
HaAHOT HMIlepaTHBa. IIpormicu cy ckopo 6e3 u3y3erka ¢dopmyaucaHu y TtpeheM
AMIIY jEeAHHHE, Ca KOHAHIIMOHAAHHM VBOAOM H OIMCOM IPAaBHOT IIOCAA HAH KDH-
BHYHOT A€AQ, H Ca ITPaBHOM CaHKIIHjoM 3a mpormce. IIpBH A€0 Ha3uUBaMoO ,JIPO-
Ta3uc” (aKo HEKO VYHMHH TO H TO), a APYTH A€0 ,,all0AO3HC” (A2 MAATH TOAHKO
H TOAHMKO, HAH Aa CE€ KasHH TaKO H TaKoO).

OBakaB HayHMH CTHAM30Bara IPABHHUX MPOITHCA MO0Ka3yje Cpa3MepHO BH-
COKY CIIOCOOHOCT CarAeAaBama IMpaBHe CYIITHHE, Y3 HCTOBPEMEHO €AHMHHHCAE
CBEra OHOra WITO HHje CTPHKTHO M OHTHO 3a mpaBHy cyiuTHHy. KpaTtkoha H
CYVIUTACTBEHOCT IIPAaBHHX NpaBHAA OHAA je MOTHBHCAHa jOII jEAHHM — HaKO
APYrOpa3peAHMM — TEXHHYKHM MOTHBOM. IIOIITO Cy C€ 3aKOHH H 3aKOHUIU
YV IOOYETKY OOMYHO IHMCAaAH Ha BPAO TBPAOM M OINOPOM MaTepHjaAy, Ha KOMe
HHje OHAO AaKO mHcaTH, OHO je H TO jeAaH OA pa3Aora’ KOjH je TOHHO Ka IITO
Behoj kxpatkohu n cakeroctH. Kao 1rro 3HamMo, 3aKOHCKH TEKCTOBH CY CE€ KAe-
CaAd Y KaMeHY MAHM H3AMBAaAH Y ODOH3H, VPE3HBAaAH Y APBO H CA., IUTO j& H3H-
CKHMBaAO HamnopaH (GH3NYKH paA H TeXHWYKy BewtHHy (7). ITopeA ca’keTocTH,
TEKCTOBH Ce€ OOHYHO OAAHKVjY jeaHocTraBHomhy u jacHomhy cruaa. Hema y
®BHMa HHKaKBe IIOYKe, MOpaAHCalba, ONIOMUIbakha HAH APYTOT BaCITHTAYKOT IIPH-
CTYyTIa, aneAOBama Ha CaBeCT ,YAH H CA. H TO cBobemwe TekcTa Ha vrBpbuBarse
H OmMC IMpaBHOT edeKTa U HeroBe CaHKIIHje, Pe3YATAT je BHCOKOT AOCTHrHvha
IIpaBHE AOTHKE H HeHOT OABajarba OA PEAUTHjCKHUX, IECHHUKUX, AHAAKTHUKHX H
ADVTHX IpHMeca.

Hcruna je Aa ce Ty H TaMO HaHAA3H Ha OACTVYIIakha OA OBHX KAACHUYHHX
kapakrepuctuka. Cycpehe ce, nopeA kaacuyHe yrotpebe Tpeher Auiia jeanuHe,
KaTKaAa U Tpehlie Aunle MHOSKHHE HAH ADVYTO AUlle jEeAHHHE HAHM MHO>KHHe. Ta-
kobe ce Ty H TaMO HaHAAa3H Ha MOpPaAHa HAHW BEpCKa H3Aaraika, IIOYKe H CA.
OBakBH H3Y3€I[H HUCY INOTOVHO HEPAa3YMAHBH, jep NMPEACTaBAAjy TParobe H3Be-

(7) Ctora H A0 AaHaC HapOYMTO KpaTaK M CaXXeT CTHA OOHMYHO Ha3HBAaMO ,,1anudapHum’’
IITO 3Ha4yH KaMeHHM, Kao Aa je KdiecaH VY KaMeHy.
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cHor Koaebama. 3aKOHOA@Ball je KaTKaAa M HEXOTHLE VIIaAao Y OHO LUTO je
skeaeo mpeBasuhu. Ho mopeA TakBHX OPDHIHHAAHHX MeECTa Koja OACTVHAjy OA
KAACHYHOT CTHAA, 3a M3BECHA TaKBa MeCTa HayyHa aHAaAH3a je YVTBPAUAA AA CY
OHa HaKHaAHO ybayeHa YV TeKCT (T3B. HHTEPIOAAlHje), YECTO AYTO IMOCAE IO~
CTaHKa ODHIHMHAaAa, a KaTKaAa H 3HaTHO KacHHUjH dascuduxartu (8).

3aHHMAHBO je H TO, Aa MHOTe IpHYe YV Be3H ca CTapHM KOAEKCHMa ouYe-
BHAHO IIOTBPBYjV Aa CY TEKCTOBH OHMAM jaBHO M3AaraHH Ha TPrOBHMa, Y XpaMo-
BHMa, Ha Ba’XKHHJHM packplihnma myTteBa H CA. IlopeA mpuya,” TO OYEBHAHO
noTBpbyjy ¥ HeKkH mpoHabeHH OpDHUIHHAAM, Kao, Ha NpHMep, U cam Xamypabu-
jeB 3aKOHHUK, IMHCaH Ha BEAMKOM IPDAHHTHOM CTYOY H jaBHO NOCTaBA€H Ha MHO-
ro mecta y XamMypadujeBoMm uapcrsy. H To jaBHO u3Ararame je GHO jeaaH OA
pasAora 3a cpa3MepHY KpaTKohy M cajxeTocT Tekcra (8).

10. Cauunoctu u pasauxe. — Beh cMO y YBOAY HallOMEHYAU Aa KOHKDET-
HH MaTepHjaA O CTapuM KOAEKCHMa, KOjHM AaHacC PaclOAa>kKeMo, Aaje AocTa
MOryhHOCTH 3a CYIUTHHCKO YIO3HaBalbe IHXOBOTa IOCTaHKAa H HbMXOBHX OCHOB-
HHX KapaKTEpHCTHKa, aAH Aa OH MIIaK joLI HHje AOBOMbAH 3a MOTIVH HCTOPHjaT
crapux KoAudHKanuja M KOHAYHE 3aKabYYKe O HHXOBO] IPHPOAH, CHCTEMY
uTA. He MoxxeMo ca curypHomthy pehu Aa Au hie 6yAvhHOCT AOHETH BHIlIE KOH-
KpPETHOT MaTepHjaia, HaKO TO HHje HHMaAO HEBEPOBATHO, ¢ OG3HpPOM Ha CBE
JKHBAH paA apXeoAOTa H ADVTHX CTpY4Ylhaka OKO HCKOMNaBama M oOpaAe IMpoHa-
Ienor matepHjasa. Ho, uak u axo He Gu 010 nmpoHabeH HOB MaTepHjaA, Bepo-
BaTHO je Aa he IMpaBHOMCTOpDHjCKa Hayka AabdHM AyOAHM INPOYYaBamEM Ca-
AalllIer MaTepHjasa MOAM AOhH AO HOBHX H IOY3AaHHjHX 3aKhydaKa. 3a CaAa,
AdAb€ aHAAM3E H 3aKAVUIH OTEXKAHH CY jOlL M OKOAHOLIHY Aa 4YecTo Mo3HajeMo
TEKCTOBE KOAEKCa, aAH He NO03HajeMO AOBOMSHO OGHUAjHOIMPABHY MaTEpPHjy HAH
HEIMMCAHO 3aKOHCKO INPaBO M3 KOjer Cy OHH H3pacAu GHAO Kao GHTHe HOBHHE,
61A0 Kao adupMarHja paHujera. HeH3BecHO je Aa AM M KOAMKO hieMo o TOj Ma-
TEPHjH 3HATH BHIIE, HAKO OH TO OHAO BeOMa KOPHCHO, CKOpPO HEOIIXOAHO, 3a
IMpaBHAHE 3aKAdVYKe.

Ho, Beh 1 Ha OCHOBH AOCaA INO3HATOT H IIPOYVYEHOT MaTepHjaAa, OUYEBHA-
He CYy MHOTe, KaTKaAa U BeAHKe CAWYHOCTH Meby crtapuM Koapekcuma. CyluTuH-
CKe CAUYHOCTH CY CBaKakKoO Behie 0OA MHOTHX H pa3yMamUBHX pa3Aanka. OAroBop
Ha IMTambe OAAKAE CY T€ CAMYHOCTH, AaHac MOXXe OHTH YV CYIUTHHH CaMO jeAaH,
Aa CY CAHUUYHOCTH Pe3VATAT CAHYHHX YCAOBa APVIUTBEHOT Pa3BHTKa IIOA KOjHMa
CYy CTapH KOAeKCH cTBapaHH. HapaBHO, MOTAO je OUTH M HM3BECHHMX V3ajaMHHX
VTHLIaja, KOjU Cy TIOHETAe YaK H €BHAEHTHH, Kao, Ha mpumep, uaMeby Xamypa-
6HjeBOr 3aKOHMKA, Kao crapHjer, 1 MojcHjeBHX 3aKOHa, kao MAabux, HAH Cy-
MEPCKOT 3aKOHa Kao crtapHjer H XamypabHjeBor kao Maaber, HTA. AaH, oue-
BHAHO jé Aa KaTKaAa HMaMO VIaAsbHBE CAMYHOCTH H TaMO, TA€ CY y3ajaMHH
YTHIIaju CKOPO HEBEPOBATHH HAH IOTIOVHO HCKAVUYEHH. V TAKBHM CAyJajeBHMa
je jeAuHM MOryhu OATOBOP OHaj O CAMYHOCTHMa APVIITBEHHX YCAOBa.

Kaaa nosHaTH TEKCTOBH KOHAyHO GyAy ounmuihieHH OA HHTEepIOAaLHja,
darcuduKaTa H aHAXpOHH3aMa, CAUYHOCTH he OUTH jon yOGeAsHBHjE H pasyM-
suBHje. KpuTHKa TEKCTOBa, H (HAOAOIIKA M HCTOPHjCKAa aHaAu3a, HMajy Y
TOM TIOTAEAY TIpeA coOOM jOII BEAHKE 3aAaTKe.

(8) Huteprnoaamuje B daicudHKaTH MOTAM CY AaKO HACTaTH, KaAa Ce HMa Yy BHAY Aa je
GlIAO MAAO ODHTHHAAHHX NpHMcpara M Aa je BehiMHa mYAM GHAA HeMHCMeHa.
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11. Vaoza peauzuje. — Tlutame Koje C€ He MOXKE MHMOHAM NPHAHKOM
pasMmaTpama CTapHX KOAEKCa, jeCTe NHTarme OAHOCA PEAHTHje H MpaBa V HbHMa.
OHO je jeAHO OA KAYUYHHX H 32 CaADIKHHY, a jOLl BHILE 33 KAaCHIHKALM]Y CTa-
pux KOAekca. OHO je HCTOBpeMEHO U jeAHO OA IMTala KOje — Y IIUpeM
CMHCAY — OCBETAaBa OIUITH acleKaT OAHOCA IpaBa H PEAHMTHje Y CTApHM IIpa-
BuMa. Taj mMpH acnekaT Hehe GHTH NpeAMET Haller pa3MaTpara Y OBOM
OKBHPY, jep ce OH H He THYEe CaMO CTapHX KOAEKCa, HEro NMPHMHTHBHHUX U apXa-
HYHHX NIpaBa yomure. Y CKAONY KOjH Hac 3aHHMa, AOBOAHO je aKO KaskKeMO Aa
Ce HE MOJKEMO CAOXKHTH Ca TEODHjOM KOja je AYTO BAaAaAa y HaylH, a HauMme,
A2 IPaBHH IIPOIMCH NOTHYY H3 PEAUTHjCKMX Ipormca. TayHo je Aa je y CBeCcTH
IPHMHTHBHHUX AVAHM IPaBHA H PEAHTHjCKa HOpMa 6HAa HEAOBOAHO pasrpaHuye-
Ha, IITO Ba’>XH H 3a MOpaAHE HOpMe, IpaBHAa IPHCTOJHOCTH H CA. AAH je HCTO
TaKO TA4yHO Aa CY H BeOMa IPUMHTHBHE CDEAUHE HIaK Y H3BECHO] MEpPH Da3AH-
KOBaA€ IIpaBHE IIOCAOBE H ADVYTe IIPDABHE AEAATHOCTH H ebeKTe OA PEAMIHjCKHX,
Kao IITO CY AO IPHAMYHO jaKe Mepe Da3AHKOBAAHW H IIPaBHE CaHKIHje OA MO-
PaAHUX HAU PEAMTHjCKHUX. ADXaWyHH KOAEKCH BeoMa yOeAAHBO MOTKPENAY]VY
OBaKBO TAEAUIIITE, 3 OBO YTOAHKO IIpe IITO YIPaBO HAajCTAapHjH KOAEKCH HMajy
Mame DEAUrHjCKUX MpHMeca, HEro AOLIHHjH, HaKO TO Ha IIPBH IIOTAEA MOXeE Aa
H3raeAa HeobmuHo. Ha OBOj KOHCTaTailijH ce AOHEKAe 3aCHHBa H KAacHdHKa-
[Mja Ha paHe, CPEAE H KAaCHE KOAEKCe, O KOjuma je Beh GHAO peun.

HcTopHjcka HCTpakHBalba O TMOPEKAY DEAUTHjCKHX IIpaBHHX INPOIINCA,
IbHXOBOj CTPVKTVPH, THIIOAOTHjH H PEeHOMEHOAOTH]H, IOTKPEIALYjY Hac v yoebe-
&Y Aa NPaBO HHje PEAMTHCKOT NOpEKAAa H Aa YTHLIAaj PEAHTHje Ha IpaBO HeE
MOJKE Aa Ce, AOAVILE, HETHPA, aAH Aa OH HHje NMpHMapaH H Aa je HcIpBa GHO
cAabuju Hero KachHuje (?).

Hcropujcka je uureeHHIIa Aa CY CBEINTEHHIOH BPAO aKTHBHO capabuBaAu
V HU3paAH KaKO HajpaHHjHX, TAKO U HOBHjHUX apXaHJYHHUX KOAEKCAa, 3a INTO UMa-
MO V HHM3Y CAy4YajeBa KOHKDETHE AOKa3e U Yy TeKcrcBuma. To je, yocTaAoM, ca-
CBUM Pa3yMAHBO, KaAa Ce 3Ha Aa CY OHH OHAH HajIMTHCMEHH]H AYAH Y THM Bpe-
MEHHMa U Aa Cy MHOTOCTPYVKO M TeCHO OHAU IOBE3aHH ca BAaAajvhuMm Kaa-
caMa poGOBAAQCHHYKOT H (GEeVAAAHOT APVLITBA. AAW U IOPEA CBera Tora, BHXOB
YTHIIa] Ha KOAEKCE je He3HaTaH KOA PaHHX KOAEKCa, 0jadao KOA CPEeAHHX KO-
A€Kca, a Y IOHOBHOM OITaAaily KOA KacHHX koAekca. To He Moxxe GHTH cAydaj-
HO, HEro Takobe oApa’kaBa ¢ase y pa3Bojy ApymrBa. ¥ Aofa paHHX KOAEKca
BAACT CBETOBHMX BA2Aapa, TAaKOpehH TEeK HEAABHO H3PACAHX H3 POAOBCKO-IAC-
MEHCKIIX TOTAABMIIa, AAAEKO je jaua OA yTHLaja CBELUTEHCTBA. Y BpEME BEAH-
KHX VHYTpallmhuxXx GopOH 3a cTaGHAM3alHjy POOOBAACHHUKHX H PEYA2AHMX ApD-
’KaBa, BAaAajvhoj kaacH je norpebHa Beha nmoMoh cCBETHITEHCTBa H H-eroBa HAE-
OAOIIIKA NOAPIIIKA, I1a je ¥ YTHIIaj CBEeITEeHCTBA Ha GVHKIIHje BAACTH, a H Npa-
BOCVAHE H 3aKOHOAABHE, H3pa3suTHjH. ¥ A00a, mak KaAa ce KAaCHa ApykaBa IOT-
IIVHO HCKDHCTaAHMCaAa H BAaAajyha Kaaca y 10j 3a AY>KH NMEPHOA AOGpPO VYBp-
CTHAQ, BAQCT CBELITEHCTBA ONaAa, jep je CTBAapHUM HOCHOIIMMa BAACTH H-€Ha
nomoh caaa ¥ Mamwe notpebHa.

12. Odnoc obuuajHor u 3axoHckoz npasa. — Ilpe Hero mro 6HCMO 3aBp-
IIHAH pa3MaTpama O CTapHM KOAEKCHMa, AOAHpHYheMo jomn jeaaH mpobiem y

(9) YocTaaoM, HEMa HHKAKBE CYMIbE Y TO, Aa je HpaBO BPIIHAO HEKH YTHLAj Ha PEAMIHjV
H MopaA, peHOMEH KOjH je AaHac y Hayli O HCTOPHJH DEeAHruje, IO3HAT MOA MMEHOM HOMH3aM.
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Be3H ca HHMa, a Y LIAPEM CMHCAY pedH Y BE3H Ca OMUITHM OAHOCOM H3Meby
o6HuajHOT ¥ 3aKOHCKor mpaBa. Kpajem XIX Beka 3acTymaAu Cy HEKH IPaBHH
HCTOpDHYApH TEOPHjY Aa H3Meby OOHYAjHOT H 3aKOHCKOT MpaBa INOCTOjH H3Be-
CHO IEPHOAMYHO CMEHHBalb€ Y IOTAEAY IIpeBare jeAHOT HAM Apyror. Ilpema
TAKBOj KOHIEIMIHjH, IIOCAE CBAKOT AYXKET IIEpHOAA BAaAaBHHE OGHMYajHOr mpa-
Ba, CAEAOBAO OH NEPHOA HHTEH3HBHHjEer 3aKOCKOT IpaBa PaAH VHOILEHA IIO0-
TpebHUX H3MeHa Y CTapy ofWyajHONpaBHY MaTEpPHjy, HAaCTAAHX YCAEA Ipo-
MeHe ADVIUTBEHHX ycAoBa. IIocAe HY)KHHX KODEKIHja KOje 3aKOHCKO IpaBo
AOHOCH, ONeT HacTylla BAaAaBHHa OOHYajHOr NpaBa, HapaBHO HE OHOr HMCTOT
koje je pauuje mocrojaro. HoBu 3akoH, yuspimhyjyhu ce v CBECTH bYAH H Y
NpaBHOj MMPAKCH, MOAAKO [IOCTajy OMNTH OGHYajH, a H MHMO IbHX Ce Y Ipas-
HOM ¥ ADVIOTBEHOM JXKMBOTY HOBH OOMYajH cTaaHO pabajy. 3aThHM GH omneT Ao-
IIIa0 TIEPHOA KaAa M Te HoBe oOMuaje TpeGa npeBasuhu ma 3a BUM ¢dasa AOMH-
Halluje 3aKOHCKOr mpaBa. H Tako peAoM Yy GECKOHAYHOCT.

HeMa cyMme Aa Yy TOj TEODHjH HMa H3BECHEe AOTHYHOCTH, Ha NPBH IIO-
TA€A, N1a U IMpHBAAYHOCTH. IMa Y H0j H 3pHa HCTHHE, jep je pakaT Aa 3aKOHH
KOjH AYTO BAaAajy MoOTy Aa npeby vy OIMIITY CBECT H Aa AOOHjy MHOre KapakTe-
pucTHKe oOuuyaja. AAHM, UCTOPDHjCKH MaTepHjaA HaM TaKBY TEODHjy HIIaK He
noTkpensyje. OHO LITO HAM HCTOPDHjCKH MaTepHaA Iokasyje, To je camo dakar
Aa YV OPDHEMHTHBHHM H apXaH4YHHMM ADVIOTBAMa HCIpPBa AOMHHHpa OOHYajHO
paBo, Aa OHO IOCTeNeHO OHBa IMOTHCKHBAHO 3aKOHCKMM, H Aa 3aAyTO MOTY Ma-
PaAeAHO IOCTOjaTH H jEAHO H APYTO, CBaKO Y CBOME AOMEHY, IIa H ca MHOTHM
KCIpenAnTamuMa. AAM, NOIITO NPHMHTHBHA H apxXawuyHa ¢asa OyAy AedunHu-
THBHO npebpobeHe, He AOAa3H BHIIIE AO CMEHHBalba jEAHOT HAH APVYTOT CHCTe-
Ma Kao AOMHHAHTHOT, HETO AO CTAAHOT IOTHCKHBamha, Ila H KOHAYHOI AHKBHAHU-
pama 00HjauyHOIpaBHOr CHCTeMa, Ha UHje MECTO MOTIIVHO HAH CKOPO IOTIIVHO
cryna 3akoHCkH. ITocAe Tora AoAasH caMO AO CMEHHBalha jEAHHX 3aKOHA Ca
ADVTHMa, jEAHOT 3aKOHCKOT CHCTEMa ca APYTrHM. MoAepHa BpeMeHa KOA CBHX
UHBHAU30OBAaHHX HapoAa NOTBPbYjy HaM caMO OBO, a M3Y3€THE M0jaBe HEKHX
HOBHX IPaBHUX O0HYaja IPEACTaBAdajy caMO H3y3eTKE a He HeKY 3aKOHHTOCT
cBoje BpcTe. IICHXHUKO pearoBarbe MOAEPDHOI YOBEKa, CBE BHIIIE HAaBHKAO Ha
BAaAaBHHY 3aKOHCKOT mpaBa (YKay4uyjvhH TY M CYACKY Ipakcy, Koja yraas-
HOM OApa’kaBa 3aKOHCKO ITpaBO), Takobe je GHTHO ApPVKYHje HEro ICHXHYKO
pearoBaleé Ha OOHUYajHOIpaBHa NMpaBHAQ VY CBECTH AVAHM IPUMUTHBHUjHX
CpeAHHa.

Kao xonauyHy KOHCTaTallHjy IIOABYVKAH OHCMO Aa CY CTapH KOAEKCH 3a-
KOHOAAQBHE TBOPEBHHE KOje HacTajy Kao ITOCAEAMIIa KPVITHUX NPOMEHA Y ApVIL-
TBEHHM YCAOBHMa apXauWUHUX CPEAHHA, V LIHAY aYTOPHTATHBHOI MEHAlba DAaHH-
jUX mpaBHHX o0HuYaja HAM mnpeBa3ubeHHX 3akoHA. ¥ OAHOCY Ha NPHMHTHBHO
obHuajHO NMpaBO AOBalla M 3eMAOPAAHHKA, IIa H Ha OGHYAjHO INPABO HEIITO
Pa3sBHjEHHjHX 3€eMAOPAAHHUKHX ADVILNTaBa, Ha MpeAa3y H3 TMAEMEHCKOT Y Ap-
JKaBHO ypebeme HAH paHUX V pa3BHjeHe Ap’KaBe, KOAEKCH OApa’kaBajy HCIpBa
HE3HaTaH a KaCHHje CBe H3PDasHTHjH VTHIaj yuBpinhieHe KAaCHE BAAAABHHE H
pOOHO-HOBYAHE NPUBPEAE.

Ap Anbepr Bajc
2 AHaau
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PE3IOME

HeicoTopsle xapaxTepuctuKu CTapstx K00eKcos

Coraamasicb, XOTs1 U C HEKOTODBIMH OrOBOPKAMH, C THMIOAOTHUECKOH
xAaccubukauueii AHaMOHAA CTaphlX KOAEKCOB Ha paHHHE, CPEAHHE M IIO3A-
HHE, aBTOP TAaBHO€ BHHMaHHE IIOCBSITHA BONPOCY IPOMCXOKAEHHY H Xapak-
Tepa nepBhHIX KOoAHudHuKanui. COraacHO TpPaAUIITHOHHOMY TOAKOBanmio (MeiiHe),
paHHHEe KOAHQHKAIIMH MPEACTABASIIOT COOOH BCErO AMIIL 300DHMKH 3aIMcaH-
HeIX OOblyaeB. C MOsSIBAEHHEM IIHMCbMa OBIAO IPHCTYIAEHO K 3aIMCH CTaphIX
0o0bIyaeB, YHCAO KOTODBIX BCce 60Aee BO3POCTAAO, a COAEDXKaHHE HX BCe GoAee
OCAOJKHSIAOCBH, C UEABI0 HX COXpaHEHHs! U AOCTH’)KEeHHsS OGOABLIEH TOYHOCTH B
OTHOILUEHHH HMX IPHMEHEHHS. ABTOD IIDHCOSAHHSETCS K CTOPOHHHMKAM MHEHWHd,
VCMaTpHUBAIOLIIUM B KOAH(HKAILIMH HOBIIECTBO, PA3pPLIB CO CTAPLIMH OOBIYASIMH,
ABA€HHE, BO3HHKIlIEe B TOAbl OOLUECTBEHHOH KDVTOH AOMKH. BOT mouemy oHH
He COAepiKaT PsSAa NOAOXXEHMH, KOTOpble BHE COMHEHHS HMEAUCH H KOTODHIE
SIBASIAUCh XOPOLIO H3BECTHBIMHM OOBIYASIMU, a COAEpP’KaT FAABHBIM 00pa3oM Bce
TO, UTO SIBASISTCSI HOBU3HOH M OTXOAOM OT CVYILIECTBOBaBILMX OObIuaeB. I1oTO-
MY, HaBEPHO, TOCHOACTBVIOIIHE KPYTH CBSI3bIBAAH H3AAHHE KOAEKCOB C 0osKe-
CTBEHHOH BOA€H, C IYTELIECTBHSIMH B AaAeKHe LIHBHAU3OBaHHBIE CTPAHbI, CTa-
PaAUCh 3aKOHBI 3aKYTaTb B TOTY PEAMTHO3HOM HENMPUKOCHOBEHHOCTH, a BCE HE
O561A0 OBl HY>KHBIM, €CAH OBl OHH HCXOAHUAU M3 TPAAMUMII M CVILECTBOBABIIErO
0o0bIYHOrO IpaBa. HaM H3BECTHHI OOGCTOSTEABCTBA, IPH KOTOPHIX OblAa CO3AaHA
YacTh 3TUX 3aKOHOB, HanpuMep, 3aKOHbl CoAOHa, 3akoH XII TaGAMll, 3axOHbI
Auxypra H Ap. Bce OHH CBHAETEALCTBYIOT O KAACCOBOH Gopne U pa3phiBe C
TpaAHITHAMH. POPMYAHPOBKA OTAEABHBIX IIOAGYKEHHIH KOAEKCOB (, 10 IOBEAEe-
HHIO KOpOAs” M T.II.) Tak’ke IMOATBED>KAaeT MHEHHEe, YTO CTapble KOAEKCEHI
1IDEACTABASIIOT 3aKOHOAATeAbHble TBODEHHS, INMOSBUBIIHECS B pe3yAbTaTe IIpo-
HCHIEAIINX KPVIIHBIX IlepeMeH B oOllecTBe H O3HAYalOT aBTOPHUTAPHBLIM pas-
PBIB C NIIPABOBBIMH O0sIUasiMH B IIEPHOA IlepexoAa OT IAEMEHHOTO K rocyAap-
CTBEHHOMY YCTDOICTBY.

B OTHOLIIEHHH CHCTEMBI CTapBIX KOAEKCOB, CCBIAASIC Ha HCCACAOBAHHS
HEKOTOPBIX COBETCKHX HCTODHKOB IIpaBa, aBTOP MPHAED’KHBAETCS MHEHHS,
YTO MPaBOBOH MaTepHaA B HHX PACIOAOXKEH B IOPSIAKE, B 3HAUHTEABHOH CTe-
IIEHH OTAHYalOIEeMCSI OT COBPEMEHHOIO H AOTHKY KOTOPOrO He BCErAa Aerko
YCMOTPpETh.

SUMMARY

Some Characteristics of Old Codes

By accept’ng, with certain reserve, Diamond’s typological classification
of the old ccdes to old, middle and late, the author is particularly concerned
with the question of origin and character of the earliest codification. The
traditional concept (Maine) finds that the earliest codifications are nothing
else but collections of common law. When letters were discovered, the old
customs were written down, that constantly increased and became more com-
plicated, in order that they be better preserved and to achieve a greater sa-
fety as to their application. The author s des with those who take codification
as an inovation, a break up with old customs, a phenomenon which occurs
at the time of social changes. As a consequence, they do not contain some of
the regulations which must have existed, and were well known, but they
mainly registered those that were new, breaking with the existing custonus.
That is why, probably, the rulers connected issuance of codes with, Cod's
will, with travels to far civilized countries, endeavouring to cover laws with
the weil of religious divinity. All th s would not have been necessary had
they been the continuation of the tradition and the existing common law.
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The known circumstances under which a number of such laws and codes
were passed (Solon’s laws, XII Tables Law, Licurg’'s Law) indicate the con-
flicts, class struggle and break with the tradit'on. The formulation of some
of the provisions of the laws (, by the order of the king”, etc.) also corrobo-
rates the approach that the old codes are products of legislation as the con-
sequence of maior changes in the society and that they mean an authorita-
tive break with legal customs in the transition from tribal to the state
system.

Referring to the studies by some Soviet historians of law, the author
concludes w'th regard to the system of old codes that the matter they con-
tain is exposed in a system which considerably differs from the present, and
whose logic is difficult to see.

RESUME

Quelques caractéristiques des vieux codes

En adoptant avec certaines réserves la classif'cation typologique de
Diamond des vieux codes, en codes des premiers temps, de la période inter-
médiaire et de la période ultérieure, l'auteur a concentré toute son attention
sur la question de l'origine et du caractére des premiéres codifications. La
conception traditionnelle (Maine) ne voit dans la codification des premiers
qu'un recueil du droit coutumier. Quand l’alphabet a été inventé on avait
commencé a rédiger par écrit les anciennes coutumes, qui devenaient de plus
en plus nombreuses et compliqué€es, afin de pouvoir mieux les conserver et
réaliser avec plus de succes leur applcation. L’auteur voit dans les codifica-
tions, a l'instar de certains autres auteurs, une innovation, la rupture avec les
vieilles coutumes. — phénomeéne qui apparait dans les périodes de boulever-
sements sociaux. D’ol1 il s’ensu’t qu’elles ne contiennent pas certaines dispo-
sitions qui devaient incontestablement exister, qui élaient pourtant des cou-
tumes bien connues, mais on y trouve surtout des dispositions nouvelles et la
rupture avec les coutumes existantes. C'est pourquoi, probablement, les souve-
rains rattachaient la promulgation des codes a la volonté de Dieu. au voyage
dans les pays civilisés lointains, ils s’efforcérent de couvrir les lois d'un voile
d'inviolabilité religieuse, ce qui ne serait pas nécessaire si elles cont nuaient
la tradition et le droit coutumier existant. Les circonstances qui nous sont
bien connues. dans lesquelles un certain nombre de ces lois et codes ont été
adoptés (les lois de Solon. la Loi des XII tables, les lois de Lycurgue) signa-
lent les conflits, la lutte de classes et la rupture avec la tradition. La formu-
lation de certaines dispositions des codes (,,conformément aux ordres du roi”
etc.) confirme également l'opinion selon laquelle les vieux codes sont des
créations législatives qui sont la conséquence des grands changements qui se
sont produits dans la société et qu'ils signifient la rupture autoritaire avec
les coutumes juridiques dans la période intermédiaire entre l'organisation
tribale et 'organisation d’Etat.

Dans un apercu des systémes des vieux codes, en se référant aux
recherches de certains historiens du droit soviétiques, l'auteur a exposé son
opinion que la matiére contenue dans ces codes est présentée d’aprés un sys-
teme qui différe sensiblement du systéme actuel et dont il n’est pas toujours
facile de déceler la logique.
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TY>KHBOCT CYBJEKTHBHOT IIPABA
I

Ty>xHBOCT CyOjeKTHBHOr mpaBa AedHHHCAaHA je y HayUd Hajueurhie Kao
ocofHHa TAKBOI IpaBa IO KOjOj OHO Y KHBa CYACKY 3aIOTHTY, LOTO 3HAUH Aa
he, Ha Tpa)Keme CBOI HOCHOIIA, V CAVYajy IOBPEAE HAH YTpOXKera OUTH IIpaBo-
CHaXXHO VTBpbeHO M NPHHVAHO peaAn3oBaHo (!). CrocoGHOCT cyGjeKTHBHHX
mpaBa Aa GVAY IIPEAMET Ap>KaBHe 3allTHTe, IPEACTaBba PEAOBHY MOjaBy. Apy-
MITBEHA BPEAHOCT THX IIPaBa VIPaBO U AEXH YV TOME IITO Ap)KaBa HHXOBUM
TUTYAQpHMa NpY’Ka jEMCTBO Aa he KpO3 CYACKH IIOCTVIAK HOCTHHH HHUXOBO
octapeme. MebyTuM, 3a uU3BeCHa IpaBa V 00AaCTH TPaKOEHHX OAHOCA 3aKOH
yckpahyje MoryhHOCT cyAcke mHTepBeHITHje (2). TakBa morpaskuBama cpehy
ce Y MHOTHM 3aKOHOAABCTBHMa, aAH CBYAa H3y3eTHO (3). YV mojeAUMHOCTH He
JKEANMO Aa Ce VIOyIITaMmo, Imomro 6M TO H3Aa3HAO M3 OKBHpA IIOCTaBAEHe
TeMe (4). HamoMumeMo caMO TOAWKO Aa Ce Y HallleM AaHaUlleM IIpaBy Kao
TAAaBHH CAYYajeBH HaBOAE: NOTpPasKHBambe H3 YCMeHOr oGehawha IOKAOHA, U3
HIPE HAM OIIKAAA€; BHIIIAK NOTPA’KHBAIha MPEKO H3HOCA YTBPHEHOT IMPHHVAHHM
NOpaBHAKEM; 3aCTapeA0 IMOTpakuBame (5).

OHO IITO Hac OBAe BHINIE 3aHHMa, TO je IpaBHA IPHPOAA TY>XUBOCTH: Je
AM OHA 0jaM MaTe€pHjaAHONPaBHM, HAW CHaAa VY MNPOLECHO mpaBo? 3aKOH O
DADHUYHOM IIOCTYIIKY He IOMHESE TVYKHBOCT VOIIUTE, IIAa HH Kao MpOLECHY
npetrnocTaBKy. OATOBOD He Aaje HHU mpeAma Aebunminija. Ilutame je 3aHHM-
HHBO Ipe cBera TeopHjckH. OHO CTOjH V Be3H ca YYEeHeM O IpaBy Ha TYKOY
(TIp. Ha CYACKY 3aIlTHTy, Ip. Ha npasocybe, mp. aknuje). 3a mpaBHHKA 3a

81)(1) TloHekaA ce YMECTO TYXKHBOCTH TOBOPDH O H3HVAHBOCTH mnpaBa (Buau A. Mapkosuh,
cTp. .

(2) OBae ocTaB»aMo 1O CTpaHH Beh mpeBasmbeHy AHMCKYCHjy OO IMUTAamy Aa AH TaKBO jEANO
NoTpakHBake HMa NpaBHY. ToceGHO TpaskGeHompaBHY HMPHAPOAY. 3a OAPEYaH OATOBOp 3aAarao ce
YV HeMadKoj HayuH HapouATo Siber; KOjE je OCHOB HaTypaAHe OGAHMraluje BHAEO Y MOpPaAy, KOHBEH-
UHOHAaAHHM TNpPaBAAMMA AAH OOMY2jy, a He Yy mpaBHO] HOpMH (CTp. 63, 68, 83, 147). Aurteparypy
YV KOjoj ce 3a HEMauyko NpaBO 3aCTyIa TACAHIUTE Aa OBAE HHje ped O jeAHOM TpakGeHONMpaBHOM
nojMy, BHAR KoA Oertmanna, crp. 9. 1 10. Y $paHUYCKOj Hayu¥ MOPAAHH €AEMEHT NOABAAYM Hapo-
aaTo Ripert (crp, 386. m caea.). IlpaBHE KapakTep HAaTypaAHe OGAHTalHje AQHAC je HECYMIbHB.
TraBHR aprymeHT je soluti retentio. '

(3) Y Hayum m npakcE yoGHuajeH je 3a o3Haveme ofaBe3e KOja OArosapa TaKBOM IOTpa-
JKMBamy, H3pa3 ,HaTypaAHa oGAHTanmmja’’, ,ODHPOAHa (HEmoTHyHa, HecaBplmeda) oGaBesa’'.

(4) Buam: 3a ycrpujcko npaso: Ehrenzweig, 2. B., ctp. 5. u caeA; Gschnitzer, str. 21; za
'"Hemauko: Esser, crp. 87. m 88; I;:pnnzzccerus-Lehmann, Schuldverhiiltnisse, ctp, 14. n 15; 3a ¢pan-
nycko: Colin-Capitant-Morandiére, tome deuxiéme, ctp. 335. u caeA.; Marty-Raynaud, cip. 213 u
CA€A. 3a HTaAMjaHCKO: Barassi, crp. 91, 477. u cAea., 701; Rotondi, ctp. 330. u 331; Trabucchi,
cTp. 544. u caeA, N

(5) 3a jyrocaoseHcko mpaBo BuAM: Zuglia, TlpupoaHe o6asese, crp. 26—32; Bo2dangu u Hu-
xoauh, ctp. 5 u 84.; Baarojesuh, Vroeopwu, crp. 80, 81, m 215; Jaxwwuh, crp. 41. u 42; Byxosul,
OGasesno npaBo, crp. 406; Lltemnuxap, crp. 27; Luzoj, crp. 40. CieunjaAHy NPEADATHY AHTEPaTYPY
BHAH M KOA Iletxoeuha, y3 oarosapajyhe maparpage CI'3,
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KOra je nmpaBo Ha TY>KOVY IOjMOBHO HCTO IIITO H CY0OjeKTHBHO MaTE€pPHjaAHO IIpa-
BO, TY’KHBOCT MOpa OHTH HECYMIHBO jeAaH MaTePHjaAHOMPABHU IojaM. Apyk-
YIje, ako ce MpaBo Ha TY»KOy CXBAaTH Kao NMpaBO Ha MOBOAHY IPECYAY (mmpaBo-

3allITUTHH 3aXTEB), HAHM CaMO Kao IIpaBO Ha MEPHUTOPHY OAAVKY. JaBHompas-
HH €AeMEeHTH OBako cxBaheHor mpaBa Ha Ty»XXOy ymyvhyjy Ha 3aksmyuyak Aa je

TY>KHUBOCT MOjaM IIpOLIeCHONpaBHU. TakaB 3aKsdyyaK O HEHOj IMPHPOAM IIOro-
TOBO ce HaMmehe akO ce TO NpaBO CXBaTH HajlIHpe — IIPOCTO, Kao oBaamiheme
CBaKOT INpaBHOT Cy0jeKTa Aa Ce ca CBOjHM Tpa’KelweM 3aluTHTe 0oOpaTH CYAY
I A2 OBaj IO TOM TPaKEIY IOCTVIIA V CKAAAY Ca MaTe€pPHjaAHHM H IPOLIECHHM
mpaBoM. Basa, HITaK, IPHMETHTH A2 Ce MPEeABH 3aKbVYaK O MPOLIECHONPaBHOM
KapaKTepy TY’KHBOCTH, KaO IIOCAEAHMIIH jEAHOT OApeBeHOr cxBaTama O IpaBy
Ha Ty>x6y, He Hamehe ca amcoAyTHOM HyskHowmhy. Ha MoryhHOCT cympoTHOr
CTaBa yKa3yjeMo YV TOKY Aaber H3Aarama.

Ho, HanpeA mocraBreHO mmTame HHUje CaMO TEOpHjcKo. HberoB 3Hauaj
He Ae/KH CaMO Y TOME LITO OHO YVAAa3H Y OKBUD OCHOBHE IpodAemaTHKe rpabaH-

CKOr IpoluecHor mpaBa. Ca UM ce MO’Ke CpecTH u mpaktuuap. Hanme, cyA v
MAapHUIIY MPBO HCIMTVj€ AONVIUTEHOCT TY>KGe NMpoBepaBalbeM Aa AH CY HCIV-

I-EHH YCAOBH 32 MEPDHTODHO pacIpaBAaike H OAAVUMBAMLEe (MpOlieCHE NpPeTHo-
cTaBKe). AKO ce y3aMe Aa TY>KHBOCT IIDEACTaBha TaKaB jeAaH YCAOB, CYA MoOpa
Ha HETOBO IIOCTOjake Aa NMa3H Mo CAYKOeHOj Ay»KHocTH. H Aane, v cavyajy v
KoMe Habe Aa je mpeAMeT criopa jeAHO HEeTY KHBO NMOTpa’KHBatke, OH Tpeba Aa
AOHece pellele 0 oAbaruBamy Ty:kOe (apr. ya. 76, cr. 5, ua. 271, cT. 1. ¥ ya.
277. 3III1. Ilomito AO MEPHTOPDHE OAAVKE He MO)Ke AOhM, TO H30CTaHaK Ty:Ke-
HOT He MO’Ke 3a coO0M INOBYHH KOHTYMalHOHY HpecyAy. CAHUHO TOMe, ocTaje
Ge3 AejcTBa mpH3Halbe TY>KOeHOTr 3axTeBa (%), KaO H OApDHIIale OA Hera H 1o
paBHame — ABE DaAIe Ca AejCTBOM INPaBOCHaXKHOTr npecybewa. AKO ce, Ha-
[IPOTHB, MObEe OA TOra Aa jeé TY>XHBOCT CTBap CaMoOr CyOjeKTHBHOT IpaBa, CYA
je AY:KaH Aa pacmpaBsa O NPEAMETY CIopa H Aa Y CAyYajy HaTypaAHe ofAuTa-
LIHje OAAVYH IPECYAOM KOjOM OAOHja Ty>kOeHH 3axTeB (Kao HeocHoBaH). Hcro
Tako MoryhHa je mpecyAa 3Gor H30CTaHKa HAM Ha OCHOBY INIpH3Hama, a Io-
MEHVYTE paAle pacloAarama IIPEAMETOM CIOpa IPOH3BOAE CBoje AejcTBo (7).
TTopeA Tora, Tpe6a HarAaCHTH Aa pellleibe, HaCYNpPOT IPECYAH, HHje CIIOCOOHO
3a MaTepHjaAHY IpPaBOCHaXXHOCT (uA. 322. m ua. 336 3IIII). AocaeAHo TOMe,
Ty>KHAALl 6H MOTrao IOHOBHTH TpPa’Kelhe€ 3allITHTE Y jeAHOj MpaBHOj CTBapH V
KOjOj HpBM IYT HHje VCIEO Aa VBEPH CYA A2 je TNOKAOH ImiCMeHO obGehaH, a
MpOHaIao je y MebyBpeMeHy HclpaBy Koja Ty H3jaBy caApykd. Hanpotus, ako
Cce VCBOjH MaTepHjaAHOIPAaBHO TAGAMINTE, TYXHAAN OH Y NPEAHREM NPHMEPY
MOrao caMoO Aa NPEAAOXKH TNMOHaBmamwe mocTymka (ua. 381. 3IIII).

ITurame HHje AOOHAO CBOje HEIOCPEAHO pelllelhe HH Yy CTPaHOM 3aKOHO-
AaBcTBy. CTaBOBH HayKe H IpaKcCe Cy NMOAedEHH. Basa HAalOMEHVTH Aa ce CBa
CXBaTalba He HCUDPIAY]V YV ABE KPDajHOCTH, OHAKO KaKO CMO HX H3AOKHAH 3a

(8) CYITpOTHO, 3a HEMAUKO NMpaBo Reichel: AKO TYXXEHH AY>KHHK MOXXe MPH3HATH jeAaH OYH-
F\€AHO HenocTojehH (HEOCHOBaHH) 3axTeB, 3alITO He GH MOrao NMpPH3HAaTH N jeAaH HeTyXHB. OciM
TOra, YV npH3Haky 3axTeBa Tpe6a HCTOBPEMEHO BHAETH OApHUAaHe OA HEeTYXHBOCTR (pasyme ce,
YKOAHKO je ped O TaKBOj OA Koje ce TyxeHH moxe oApehn.) Hcro Baku H 3a mopaBHawe (JJ, 1912,
crp. 73).

(7) 3a 3acTapeAo NOTPaXkKHBakbe ropwma OpaBHAa He Bake. OHO je CHOCOGHO 3a CYACKY
3aWITHTY, jep Ty>k6a BOAH OCYAH aKO ITPHrOBOP 3aCTapeAOCTH He GyAe HCTAaKHVT. 3aTO HMa mHcaua
x;ojus:_i]acrapeAe ofGaBe3se He pauyyHajy Yy mpupoaHe. Tako, Ha mpumep, Oertmann, crp. 10, Esser,
ctp. 87. . JU
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jyrocAoBeHCKH mocTynak. Meby NpOLIECHONPABHHM TAEAHINTHMA HeKa CYy Ma-
TepHjaAHompasHOM OAMKa, a Apyra Aasa. Oaayuyjyhe mMeprao 3a moAeAy GHO
je cram mpema IpPHPOAM OAAVKE, AAKA€ Aa AHM OHa Tpefa Aa ce THYe MOCTYIIKA
HAH IIpEAMETA CIopa.

Kao crapuje 3acayxyje Aa GyAe O3HauEHO MHIAEIE KOje y3uMa Aa je
TY>KHBOCT CTBap CVIUTHHE CIOpa H Aa HeH HEAOCTAaTaK BOAHM MEPHTODPHOj OAAV-
111, OHO MOTHYE H3 BpeMEHa Y KOMe je 3a MpOoLieCHe NojaBe MPY’KaHo Objallbe-
e NMoMOhy MaTepHjaAHONPaBHHX MOjMOBAa. Y OKBHPY TAaKBOT IIOTAEAA Ha OA-
HOC OBe ABe ODAACTH, akliHja je CBeAeHA Ha CyOjeKTHBHO IIpaBo, INTO HeH3be-
JKHO BOAH IHBHAHCTHYKOM CXBaTakhy O KapaKTepy TY>KHBOCTH. MHcCao Aa OBa
IIPEACTaBAba IPOLIECHH II0jaM, jaBHAA ce TeK IOLITO je TpujymMdOBaAO CXBa-
Tamwe MapHHIlE KA0 OAHOCA Y KOME IIOCTOjH jEAHO MYOAHIIHCTHYKO IPaBO CTpaH-
Ke mpema CyAy. MebyTHM, TMBHAHUCTHYKO FAEAHIUTE O IPHPOAM OBOT IOjMa Ha-
Aa3HMO H KOA Imcalla C Kpaja IPOLIAOT HAM ITOYeTKa OBOI BeKa KOjH Cy CTe-
KAH 3aCAyre 3a 0CaMOCTas€HEe H pa3BOj HayKe IPOLIECHOT IMpaBa, IoceOHO KOA
nobopHMKa IPABO3AIITHTHOT 3axTeBa (8). To Mo>Xe H3rA€AaTH HEOOHUHO aKo
ce HMa V BHAY Aa 3HaTaH ACO CaBpEeMeEHE CTPaHe HayKe Aaje Ha IIOCTaBAoEHO
MHTalke CYIIPOTaH OATOBOP, H TO VIIPABO Ha NAAHY OAHOCA TY>KHAAI-CYA, AAKAe,
rnomMohly jaBHONpPaBHHUX €A€MEHaTa Ipolieca, KOju AoGHjajy CBOj HajnOTIVHIjH
H3pa3 KpO3 YHTaB HH3 TeOpHja O IpPaBY Ha MpaBHY 3amITHTY. Ho, HCTH TakaB
OATOBOD MO’KE Ce NPOYMTAaTH H Y AeAMMa CaBpPEeMeHHX IpollecyaAucra, meby
KOjHMa HeKH joml yBeK OpaHe TEOPHjy O HPaBO3alTHTHOM 3aXTeBy (°).

Kao BAaaajyhe raeaminre y AaHalmkoj CTpaHOj Hayiu TpeGa O3HAUMUTU
CHO KOje V TY>KHMBOCTH BHAM IPOILIECHH nojaMm. Behu 6poj mucama y3mnMa mpo-
CTO A2 je pedy O jeAHOj OmITOj MPOLECHOj MPETHOCTAaBLH KoOja ce Mo CBOjOj
OCHOBHOj IIDHPDOAH, HE Pa3AHKYje OA OCTaAHX IPETIIOCTABKH HCTe BpcTe (19).

ITo jeAHOM cxBaTamy, TY’KHBOCT je CTBap Ipolleca, aAH He CllaAa y Mpo-
necHe npernocraBke. HcTuHa, v cAy4uajy v KOMe OHa HeAocTaje, Ty>xOy TpeGa
OADaLIMTH Kao HEAOMVIITEHY, a He Ka0 HEOCHOBaHVY. AAH, O IIOCTOjamy TY KHBO-
CcTH Tpeba OAAVUHBATH TeK ITOMTO 6YAe VIBPHEHO Aa CY IpOIECHE MPeTNOoCTaB-
mo Wach, kojn y3uma Aa je MiITame Aa AH je CY0jeKTHBHO IpaBO HATYPaAHO, jEAHO
OHTale FeroBe caApykaHe (crp. 122. m 123). 3a Hellwiga je HeAoCTaTaK TY>KHBOCTH CTBap ,,rpabaH.-
CKOMpaBHOT HecaBpILIEHCTBa NpHpOAHe obGaBe3e’’ (Anspr. und Klagr., crp. 13. Lehrb., ctp. 19.
Kohler meby mpouecHAM mpeinocraBKama He MOMHIbe TY>XXHBOCT (ctp. 40). Ilo Goldschmidtu je
CIIOCOGHOCT MOTpakHBama Aa GyAe IIPEAMET 3alUTHTE jeAHa O\ IIPETMOCTABKH NMpaBa Ha TYXOy, YHjH
HEAOCTaTaK BOAH MEpHTOPHOj oaavuH (ZPR, crp. 29. m 30). Stein-Juncker y3amajy Ty>XKHBOCT 3a
NpETNOoCTaBKY MpaBHe 3allTHTE Ca MaTepPHjaAHONpPaBHUM 3HadyajeM (cTp. 6, 14. u 18). 3a aycrpujcko
OpaBo, Y OCHOBH HCTO CTAHOBHIUTE 3acCTYNajy OA CTapHjux mmcaua: Neumann (ctp. 864). Pollak
(ctp. 111) n Sperl (ctp. 330. M caeAr). Y dpaHuyckoj Hayuu Glasson-Tissier, Hako jaCHO pa3AM-

KYjV aKIMjy OA CYGjeKTHBHOr mpaBa, CMaTpajy IMTame KOHKPETHOr MOCTOjamha OHe (pBe Kao jEAHO
IHTame CYIUTHHe (question de fond — crp. 425).

(9) Tako 3a Hemauko mpaBo Blomeyer, kOjH cMaTpa Aa HETY)XKHB 3axTeB TpeGa OAGHTH Kao
mpaBHO HeH3HYAMB (cTp. 170). Meby HeMmaykuM ayTOpHMa, 3a MaTe€pHjaAHONPABHO CXBaTame H3ja-
mmaBa Ce joll H3pHYHO Lent, 3a Kora je HETY>XHMB 3aXTeB NpaBHO Henoctojehu (ctp. 86). Bernhardt
(ctp. 16—18) u Wieczorek (ctp. 698) He noMyIbY TYKHMBOCT Kao NpOLECHy mpeTnoctaBky. To He
YMHH HN Sauer y cBOjHM TabaumaMa (ctp. 227—232). Hcro u Guldener 3a wuBajapcko npaso
(311P239crp. 21577!§ H cAeA.). YV aycTpujcKoj HayLM 3acTyma MaTePHjaAHONpaBHO CxBaTaike Petschek
cTp. . H . .

(10) 3a nemauko mpaBo, y ToM cMmucAy: Bley; (crp. 89) Rosenberg, ctp. 337; Stein-Jonas,
NDETXOAHe HanoMmeHe y3 § 253. ZPO Baumbach-Lauterbach (ctp. 471) Schonke-Schréder-Niese (cTp.
196); Schnorr v. Carolsfeld (ctp. 250, Ham. 21) Phole aAaje mpeaHoCT NMPOLIECHONIDAaBHOM CXBaTamwy, He
ocropasajyhil CBaKy TauHOCT OHOM MaTepPHjaAHONPAaBHOM KOje GHM IOLIAO OA TOTa Aa je TY>XKMBOCT
CacTaBHH Aeo CyGjektHBHOr mpasa (crp. 215). V aycrpujckoj mayum Fasching Aaje MCTH OATOBOD
3a OHa NOTpa)KHBaKka 3a KOja 3akOH yckpahyje Tyk6y (CyAcKH OyT, mpaBHH nyT). CYIpOTHO TOMe,
TAe je yckpalielme TY)XHBOCTH M3BEAEHO M3 MATEDHJAAHOI MpaBa IPOIMMCOM 10 KOME Ce , MCIAATa
jeanor ayra nehe Mohm HaTpar TpakuTH'’, Kao HUp. V CAyvyajeBHMa u3 §§ 1432. u 1174. OGZ, papu
Ce O JEeAHOM NHTawy MaTepHjaAHOr npaBa (ctp. 8. H 9). Kao mpouecHOMpaBHO WHTate, Y3HMAa TYXKH-
BocT ¥ v. Tuhr (ctp. 33).
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Ke HCIVIbeHe, a IMpeMa OKOAHOCTHMa He Tpe0Oa VOIILTE OAAYYHBATH aKo Ce
Ty>k0a moKasyje Kao HEOCHOBaHa ('1).

TIocTOjH M TaKBO MHIILbEHE, IT0 KOME TYKUBOCT HHje HEKa IpolecHa
NpeTIOCTaBKa 3a cefe, HEro ce CBOAH Ha T3B. HEAONVIITEHOCT PEAOBHOT MpasB-
Hor myra (12),

Y cucremuHMma y KOjUMa O akiujH (IIpaBy Ha IIPaBHY 3allITHTY) TOBOpE
3aKOHCKH TEKCTOBH, TY>KHMBOCT HaAa3H CBOje MecTO Meby MpeTmocTaBKaMa 3a
HBEeHO Bpllewe. KaacHuHKAIHjy THX IIPETNIOCTaBKH NOjEeAHHH IMHCLUH Pa3AHYHTO
H3BOAE, H akllMja HeMa HCTO MECTO KOA CBAaKOI OA HMX. AAM BeaHKa BeliMna

ayTopa KOjeé CMO KOHCYATOBAAM 3aCTVIIa MHIIIAEHe Aa TY>KOy Tpeba OADaLHTH
a limine akKo ce HOMe TPa’XKH 3allITHTA KOja HUje MPOIHCaHa IPaBHHUM IIOPET-

KoM (13).

IToceOHY ma)kiby 3aCAYKVje TAEAMINTE KOje O0jalllbere HeAOCTaTKa TV-
JKMBOCTH BHAH V Da3AHKOBaWy, KADAKTEPHCTHYHOM 32 HEMAuKy HayKy, H3Meby
Avra (Schuld, debitum) U OATOBOPDHOCTH HMOBHHOM 3a Ayr (Haftung, obliga-
tio). KoA HaTypaAHe obAHTaldje cyGjeKTHBHO IPaBO IIOCTOjH, LITO C& HajoOme
BHAM H3 HCKadyuewa conditio indebiti. A ako mOCTOjU mMpaBO, MOpa IOCTOjaTH
U AvT. OHO IUTO YV OBaKBHM CAyYajeBHMa HEAOCTaje, TO je OATOBOPHOCT, Koja
ce OCTBapyje Kpo3 MapHHYHH H H3BPIUHH ITOCTYNaK MoMoliy jaBHOMpaBHOT OBAa-
mhema Ha CYACKY 3amTHTy (14). )

(11) Nikisch, cTp. 224.

(12) Tako Wolff, ctp T7. Buau: Riezler, ctp. 125; Reichel, JJ, 1912, cTp. 71. Buan 11 caeae-
Ry Hanoameuy.

(13) Tako 3a HTaAHjaHCKO mpaBo: Micheli, KOjH TYXHMBOCT CTaBda Mebv npomecHe mnper-
nocTaBske (presupposti processuali) y y>XeM CMHCAy, norpeGHe 3a YPEAHO 3aCHHBaibe MapHHLE,
HaCYTIDOT YCAOBHMa MOA KOjHMa ce CyA ynyiuta y MepHTvN (T3B. condizioni dell’azione) (crp.
18—25). Cauuno Redenti, KOjH Yy3HMMa Aa je TYHBOCT jeAaH OA YCAOBa 3a AOMVIOTEHOCT Ty:kbe
(proponibilita deli'azione), aAH Aa H OHa NPEACTaBAa MEDHTOPHO IHTamke Y IUHPEA CMHCAY, KOje
Tpeba pa3sAMKOBaTH KaKO OA ITHTalka OCHOBAHOCTH akimHje (MEPHTYM Y HajyXKeM CMHCAV), TaKo M O\
NMpoUlecHAX mperniocTaBkH. Ho, ako ce moka’ke Aa HEKH OA THX YCAOBa HHje HCVEbEH, CvA Tpeba
Ty>KOy Aa oaGallH, jep HemMa pa3Aora Aa ce VOVIITAa YV HCIHTHBAaWE HeHe OCHOBaHOCTH (cTp. 21. M
61). CympoTHO mpeAlHM ayTopHMa, Zanzucchi He yb6paja CnoCOGHOCT mMpaBa 3a CYACKY 3alTHTV
Yy NpeTnocTaBKe Koje Mopajy OMTH HCOymene Aa 6M mocTymak GHO 3aCHOBAaH M pa3BHjao Ce Y Mpas-
Oy MepHTOpHe OAAVKe. IIpema Tome, TYXXHBOCT GH 6HAa VCAOB 3a, MPECYAV V KOPIICT TV’KIloLa
(cTp. 67, 68, 78. u 79).

Vka3yjyhu Ha Hemnocrojame NpOLECHHX OApeAaba O TY)KHBOCTH, Safta m3pakaBa CariacHoOCT
ca MpaKCOM HMTAAHjaHCKOr KAaCallHOHOI CVAa, KOjH TY/KHBOCT V3HMa V jJEAHOM LNIPEM CMHCAY,
AaKA€ He caMO Kao HEAONVINTEHOCT CYACKOT Iyra HAH AoMmaher mpasocyba (difetto di giurisdizione
— uyA. 37 C. Proc. Civ.), Hero H Kao HeAoctatak akuuje. HHawe, HCTH mHcall He HHCACTHpa Ha
Ay6GAen pasArKoBamy H3Meby OAAYKe O HENMPHXBaTAHBOCTH H HEOCHOBAHOCTH TyxkGe, aAH ra cMma-
Tpa neAucxoAHuM (Commentario, 50 crp. 47, 48. u 163).

U caBpemeHH ¢paHLYCKH NPOUECYAAHCTH CMAaTpajy TY>KHBOCT Kao MpETIOCTaBKY 3a AOMV-
ITEHOCT MEPHTOPHe OAAVKe. Cornu et Foyer y3Hmajy Aa je Tyxk6a 3a 3alITHTV NOTpaKkiiBara KOMeE
OATOBapa HaTypaAHa of6AHTallHja HelpHXBaTaMBa (irrecevable), jep ce paaH o npasy Koje je Auwie-
HO akIMje. AOCAEAHO TOMe, CyA Hehe AQTH OATOBOp Y MOTAEAY CYIUTHHE Cropa (une réponse au
fond), Hero mpouecHy OAAYKY KOjOM ce Tyx6a M3 HampeA HaBeAEHOr pa3sAora oAGHja (cTp. 269. u
273). Hcto Tako, H Solus et Perrot MCTHYYy Aa HOCHAALl jEAHOT HEMOTNVHOT NpaBa Hema MOh aAa
ofaBexe CyA Ha HCIATHBame NOCTOjarka TAaKBor mpaBa (crtp. 95, 101, 196). Y Tosm camcay u Cuche-
Vincent (ctp. 11. u 13.)

(14) OA crapujuHxX THCala, OBO CXBaTake OAHOCA OATOBOPHOCTH H TY:KHBOCTH 3acTvma
Oertmann (crp. 11. u 12. BHAH KOA OBOTr IHCLa Ha HCTOM MECTY H AHTEPATVpy MO NMHTawV NpaBHE
IIPHPOAE HETV:KHBOCTH.) Binder yak HAe TAaKO AaAEKO Aa MOPHYE MOCTOjake MpaBHE AVI)KHOCTH Koja
61 oAroBapaAa cy6jeKkTHSHOM npaBy. IIpema MaTeprjaiHOMPaBHOM 3aXTEBV CTOjil CaMO OArOBOPHOCT,
KOja ce OCTBapyje Kpo3 MapHHUY H NMPHHYAHO H3Bplueme. MaTepHjaAHO MMpaBO HMa 3a NMPETNoCTaB-
Ky npouec, a He obOpatHo (ctp. 14). V HoBHje Bpeme H3BOAH HETYXKHBOCT H3 OATOBODHOCTH HA-
pounto Esser. IIo meMy, AY)KHOCT YHTalba 3HAuM 3aroBecT, a OBa Ce CIPOBOAH KPO3 MapHHUV H
NMPHHIYAHO M3BpLUEHe. ADYTHM pednMa, H3HVAMBOCT j€ OCTBapere OATOBOpHOCTi (cTp. 82—84), Koja
ce AaKAe Ha NMPBOM MecTy MOKa3dyje Kao jeAaH mpouecHH nojax. IIpumehyjesmo Aa ce pasiHKOBaHe
uameby Ayra M oarosopHocTH cpelie H v HayuH ApYTHX 3eMada, a He caMO Y Hemaukoj. (Bmau: 2a
ayctpHjcko mpaBo Gschnitzer, crp. 21; 3a uraanjaucko — Trabucchi, ctp. 512; 3a dpaHUYCKO —

azeaud, ctp. 18; 3a jyrocaoBeHcko: Byxocuh, ctp. 406; IIremnuxap, ctp. 27.) OaBajame Ayra OA
OATOBODHOCTH HMa M CBOjHX MDOTHBHHKA. BmAM, Ha npumep, Schlesinger (ctp. 22. m 23), Kriick-
mann (ctp. 309).
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Haj3aa, IpeArsH MpHKa3 3acAyiKyje Aa GyAe NonyimeH KpPaTKHM OCBPTOM
Ha pUMCKO mpaBo. CTpOro pasAHKOBame H3Meby MaTepHjaAHO-IIpaBHE M IPO-
LleCHOIIpaBHE CTpaHe NapHHIle TOM IPaBy HHje IO3HATO, T€ HH NOCTABAEHO ITH-
Tambe He MOXXE OBAE TAACHTH IIOAJEAHAKO Kao 3a AaHause. Hnak, ypebeme

$OpPMYAAPHOT MOCTVYIIKA AOMVIITA 3aKAYYaK A CY IOCAEAHMIIE OHOTa IITO Aa-
Hac HasWBaMO HeTY>KHMBOMINY HacTyIlase Kpo3 mpaBHAa Ipolleca. Haumme, upe-
TOp je yCKpahHWBao aKIHjy aKo IO H-ETOBOj OLIEHH 3a UMELEHHUYHO CTahe, H3AO-
JKEHO OA CTpaHe TY>KHolla, OHa HHje Ouaa npeABubeHa. Denegatio actionis 3Ha-
qyAa je OKOHYarbe IIOCTYIIKA V HEeTOBOM IIPBOM CTaAHjyMy. Ao pacmpaBaama
H MEpDHTODHOT OAAVYMBama OA CTpaHe iudex-a HHUje Y TAKBOM CAYYajy HH AO-
Aasuao (15).

JyTOoCAOBEHCKH 3aKOHHK O IOCTYIIKY OA 1929. He caAp»XH HemocpeAaH
OATOBOD Ha IIUTaibe KaKo TpebGa IOCTYNAaTH Y CAVYajy HEAOCTAaTKa TY)KHUBOCTH
jeaHor npaBa I[yma (Zuglia) v cBojoj MoHOrpadHju 0 HaTYpPaAHHM OOAMraIlH-
jaMa rOoBOpH O npecyOu KOjOM je VTBpbheHa HETY>XHBOCT (HEIPHHVAHOCT) jeA-
HOr moTpa’kuBama (18), AOCAEAHO TOM cTaBy, KOJH YKa3dyje Ha MaTepHjaAHO-
NpaBHO CXBaTak€, HCTH ayTop HH YV CBOM CHCTEMAaTCKOM IIpPHKAa3y ITPEeApPaTHOT
MapHHYHOT IMOCTYIIKA He HAaBOAHU TY>KHMBOCT KaoO YCAOB 32 MEDHTOPDHO pacHpasb-
Aame U opayauBamse (17). baazojesuli v cBojum Haueanma He yGpaja TY>KHBOCT
Y OpollecHe OPETIIOCTaBKe, aAH 3aTO Ce Ha ADYIOM MECTY OAAVUHO H3jallrhaBa
Aa TY>XOy Tpeba IO CAY)KGEHO] AVKHOCTH OADAIIUTH aKO CYOjeKTHBHO NPaBO
He Y’KHBa CYACKY 3aiutury (18). [IpeApaTHa CyAcKa IIpakca je IMOBOAOM TV KOH
33 OCYAY Ha HeTY>XKUBY 00aBe3y OAAVYNMBaAa mnpecyAoM (19).

Kao nITo cMo peKAH, MHTame 3aCAYKVje AUCKYCH]YV H V AaHAIIlkheM jyro-
CAOBEHCKOM NpPaBy. 3aKOH O MapHUYHOM IIOCTVIIKY He ITIOMHIbEe HHTAE TY>KHBOCT,
HUTH ynoTpebraBa HEKH CAHMYAH H3pa3 3a oBaj nmojaM. CaBe3HH BPXOBHH CVA
OAAVYHO je MepuTopHo MO TY>KOH H3 ycMeHor obehairba moxkAoHa (20). Lyma y
CBOM CHCTEMATCKOM IIPHKAa3y MapHUYHOT NOCTYIKA He Y3HMa Aa je TY>KHBOCT
mponecHa npernocraBka (21). Ty nmpupoAy He mpuAaje joj Hu Tpusa (22). ITucan
OBHX peAOBa, VKa3yjvhu Aa je muTame KOHTPOBEP3HO, H3jalllthaBa C€ H3PHUHO
v cBoM VIOEHHMKY 3a MaTepUjaAHOIpaBHO cxBaTame (), 3a Jyxapra je, Ha-
IPOTHB, TYKHUBOCT ITpOLlIECHA IpeTrnocTtaBKa (). TakBo crame 3aKOHOAABCTBA,

(15) Kaser, crp. 52. i 53.

(16) IJyma, TIpupoAHe obGaBese, crp. 33.

(17) Hyma, 'pabaHcko MpolleCHO mpaBo, cTp. 669 U cAeA.

(18) Baazojesuh, Hauveaa, crp. 222, 302. u 303.

(19) BuaA, Ha IpHMep: OAAVKY 6p. 243. vy 36upun Munanosuh-Iltpacep; oaayky 6p. 574. v
36upnm Rucner-Strohal; opayiy PeB 199/38 oa 16. anp. 1938, y3 564 CI'3 (peaaximja 1. IleTkoruha).

(20) , IIOKAOH HENOKPETHOCTH HEMa AejCTBA KaA YrOBOp O TNOKAOHY HHje TUHCMEHO cacTas-
dbeH, HaKo je o6ebaﬂ>e MOKAOHA AATO H mnpuxBalieHo mpe CTymawa Ha CHary 3akoHa O IIPOMETY
3eMAHINTA H 3rpaad’’. ... IIpecyda. CBC, Pes 1350/50, oA 23. 2 1950, 30, 1960, oaa. 6p. 16. Buan
H npecydy BpxosHor CYAa HP Xps. I'x. 118,57 oA 6. 2. 1957, 30, 1957 0AA. 6p. 78: ,,3a oncrojHOCT
H BasaHOCT YCMEHE AapoBHe NOroAGe norpe6Ha je npaBa Tpeaaja ((buamxa npeAaJa), a oBa He
NOCTOjH aKO je AapoBaHa CTBap HAaKOH MOroAGe ocCTaaa Ha YKHMBawy KOA AapoBaoua.” Hamomu-
BEeMO HIOAK Aa ce U3 00jaBhbeHOr AeAa ob6pa3nokema He BHAM Aa AH je NMpeAMeT crnopa GHO 3axTeB
3a mpeAajy NOKAOHEHEe CTBapH.

(21) HQuma, (Zuglia), Tpab. napH. moct., cTp. 25—27.

(22) Tpusa, cTp. 3. u 25-28.

(23) Mo3nuh, ctp. 4.1 20.

(24) Jyxapr, crp. 253.
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Npakce M HayKe AOMYINTA OLleHY IO KOjOj LIHBHAHCTHYKO yuerbe Tpeba y jyro-
CAOBEHCKOM IIPaBY Y3€TH Kao IPETEXHO.

Beh cama uymmeHmnia Aa oba cxBaTama HMajy AaHac CBOje NPHCTaAHIle
II0Ka3yje Aa HHjEAHO OA HHX He MO’Ke IPETEHAOBATH Ha allCOAYTHY TAYHOCT.
ITurame ce CBOAM Ha TO KaKO je HCNPaBHHje CXBATHTH OAHOC TY>KHBOCTH IIpe-
Ma cyGjeKTHBHOM IpaBy. AedHHHIM]a ca KOjoM CMO NOYEAH OBaj YAaHAK HHje
AOBOMHA 3a o0jallithele TOI OAHOCAa. TY’KHBOCT Kao CBOjCTBO (ocobuHa, obe-
AeXXje, KBaAHTeT) IpaBa MoO)Ke OUTH pa3anuuTo cxsaheHa. O OAHOCY OBa ABa
nojmMa MoryhHe cy ABe KOHCTPYKILHje, H3 KOjUX ce HamMely M3AOXKEHH CyIIpoT-
HH 3aKaydliH. 3a o0e KOHCTPVYKIHje NOAjeAHakO je 3HayajHO Aa TV KUBOCT
NpeACTaBba MOrVAHOCT mpaBa rpabanHMHa Ha CYACKY 3amTury. Jep, Ap’kaBa
je, V3 mpoIMCHBake YCAOBa IMOA KOjuMa CyGjeKTHBHO MPaBO HACTaje, HerOBOM
Hocuouy obehaaa 3amTury. CnocoGHOCT TOr mpaBa A2 OyAe 3amITHHEHO AOAa-
3H, AaKA€, A0 HM3pa’kaja Y AV>KHOCTH CYAa IpeMa TY KHOIly, KOja HMa jaBHO-
NpaBHH, a He rpabaHCKONMPaBHH KapaKTep.

IToMeHYTH OAHOC MO’Ke OUTH cxBaheH, NpBO, Tako LITO OH ce y3eAO Aa
TY>KHBOCT VAa3H y NojaM CyOjeKTHBHOr mpaBa, o0pa3yje HEeroB CacTaBHH A€O,
APVTHM peuHMa, IPEACTaBhba jEAHO OA oBAamihiea KOja YHHE HErOBY CaApKH-
Hy. OBa KOHCTPYKUHja HeH3GeKHO BOAM MaTepHjaAHONPaBHOM CXBaTawy, H
06paTHO, OHaj KO Ce€ 3a TO CXBaTame 3aAaXKe, MOpa OAHOC ABa IIOjMa TaKo Aa
pasyme. Jep, caMo Tako MO’Ke ce O0jaCHHUTH CTaB Aa je TY>KHMBOCT CTBap ca-
Mor cyGjekTHBHOr mpaBa. Ha Taj HauwH, cacTaB TOr IpaBa IIOKa3yje ce Kao
Pa3HOPOAAH, KaKo 10 CAaAP’KHHH TUTYAapeBe MOhH, TakO H 1O MACHBHOM CYO-
jekTy: V3 oBAamhemwe Ha NpaBHY 3allITHTY, KOME OAroBapa HaBEAE€Ha AYK-
HOCT cyAa (%°). ¥ cBakOM MOTIYVHOM Cy0jeKTHBHOM IPaBY caApskaH GH GHO,
AaKAe, H jeAaH IMyOAMIHCTHUKH eAeMeHT. OBa XeTeporeHOCT Y CTPYKTYPH Cyo-
jEKTHBHOT IpaBa IPEACTaBba jeAHY cAaboCT MpBe KOHCTPVKIHje, KOjy HEeKH
mucuu ocehajy M YMHe Hamnop Aa je OTKAOHe (26).

Ilo ApYTroj KOHCTPVKUHjH, TY’KHBOCT HE YVAa3H Y cactas CyOjeKTHBHOr Ipa-
Ba, HErO Ce N0jaBAVje KAao HeroB PeAOBaH NpaTHAal., Y3 MaTepHjaAHONPaBHH
OAHOC H3Meby CTpaHakKa IOCTOjH M aKUECOPHH OAHOC TYJKHAAL-CYA, KOjH je
jaBHONMPABHOr KapakTepa, H, NOLUTO CE 3aCHHBA Y BPILUSHY CYACKe VHKINMje,
TpeGa ra cMaTpaTH IPOLIECHO-PABHHM, AaKAe jaBHONPAaBHHM. Ty’>KHBOCT ce
OBA€ TOKa3yje Kao CTBap Ipolieca, a He MaTEePHjaAHOIPABHOT OAHOCA, T€ HEH
HeAocTaTak He noraba camo cyGjekTHBHO npaBo. Hery)kuBa obaBe3a 3Ha4yH
CaMO TO A2 3a CYA HE MO>Xe HH Y KOM CAy4Yajy HacTaTH AY’KHOCT A2 HCIHTYje
Aa AH TYXHMOLY CyOjeKTHBHO mpaso mpuuaAa. OTyAa M OAAYKa IO TYKOH He
Tpeba Aa OyAe MEPHTOpHA, Hero mpouecHa. OBa KOHCTPYKILMja H3rA€Aa HaM

(25) CnaTpanmo 3acTapeAiM 1AEAHIOTe 10 KOMe TO oBAauiliere npinaia HOCHONY CVOjeKTHB-
HOTI npasa MNpema APYTOj CTpauH Y MaTepHjaAHONPAaBHOM OAHOCY, Kao LUTO TO Y3HMa, Ha HpiMep,
Chiovenda (cTp. 45. H caeA).

(26) Tako, Ha npumep, Henle: ,,... Moryhuoct Ty3e cacTojd ce v 3anoBecTH CYAHjH Aa
3awrTHTH noBpebeHo (cyGjexTHBHO npaBo. OBa 3anoBecT HMje, AaKAe, VIIpaBhbeHa Ha INOjEAHHLA. . .
3anoBecT, HaKO jaBHONpPaBHe NMPHDPOAE, YHUjeHA je OA CTpaHe NPHBATHOT HpaBa, C KOJHM je V Be3H.
AOCAEAHO TOMe, MOryhHOCT TY)KGe YAa’M y CVIUTHHY CyGjeKTHBHOr npaBa. Y3 oBaaumhewa Koja
noTHYY H3 CY0jeKTHBHOI HIpaRa, AOAaje ce H oBAauwheme 3a TykGy Kao jeAaH, HaAKO HEOAOLIB,
Q4 OHO HNIAaK DAa3AHYHMT CAaCTaBEH A€O... " (cTp. 334). Kako ce MOxe pa3yMeTH Aa je 3anoBecT CV-
AlljH, HakKO jaBHOMpaBHe NpPHPOAE, VIHjeHa OA CTpaHe mpitBaTHor (cy6GjekTHBHOr) mpasa?
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yOeAbHBH]A, 3aTO LUTO OHA CYOjEKTHBHO IPaBO OrpaHHYaBa Ha LIUBHAHCTHUKA
oBAamnhema, 1 He H3BOAH H3 I-era oAHoOC uaMeby ty»kuoua u cyaa. U3 tor pas-
AOTa CIIPEMHH CMO A2 AaMO NPEAHOCT IPOLIECHOIPAaBHOM VYewy (27).

IIpeAswa pasMaTpaiba IOKa3yjy Aa Ce IPOLIECHONPAaBHHM CXBaTamheM jaue
MOABAAUH pa3AHKa IIpeMa CAyYajeBHMa KaA TY KHAALl HCTHUE jeAHO MpaBo Koje
je TO3UTHBHOIPABHOM CHCTEMY HENO3HAaTO (Ha NpPHMEpP, Ha YCIOCTaBharke 3a-
jJEAHHUKOT >KHBOTa y OpaKy), HAHU 3a Koje Beh no Ty>kKGH HHCY HCIVIbeHe MarTe-
pHjaAHOIIpaBHE IPETHOCTABKe (HEKOHKAVAEHTaH 3axTeB). Jep, HECYMIBHBO je
Aa Y TaKBHM CIIOPOBUMa CYOjEKTHBHOT IIpaBa HEMa, T€ jeé U MEPHTOPHA OAAVKA
Ha CBOM MeECTY.

Ilo mpouEeCcHONPaBHOM VUYeHVY, Y CAYYajy HETY KHBOT IOTpa’KuUBaiba cyo-
jeKTHBHO HpaBO MOJce O0a MOCTOjuU, aAW HEAOCTaje AY’KHOCT CyAa Aa HU3pEKHe
3amTuTy. AOCAEAHO TaKBOM CTaBY, Tpeba AOHETH OAAVKY KOja Ha IMTambe IIo-
CTOjama mpaBa He Aaje oAroBop. CyAcka uspeka tpeba Aa Ce OTpaHHYd CaMO
Ha yTBpbeme Aa 3allITHTH HEMa MECTa, Yak M KaA OH mpaBo mocrojaso. Takso
OAAVUMBAI-E je, AaKAe, caMO IIPOLIECHO, a He H CcyIUTHHCKO. CyIpoTHO TOMe,
MaTepHjaAHOIpaBHA TEOpPHja HY>XHO BOAHU 3aKAVUKY Ad CE€ OAAVYVje O HMUTAKY
11ocTrojarka caMor cyOjeKTHBHOr mnpaBa (MepHTOpHO). CMHCAO Te OAAYKE HHje
jacan. IboM ce Ty>x6eHH 3aXTEB OAGHja (Kao HEOCHOBaH), IITO GH TpeGaAo Aa
3HauH Aa CYOjEKTHBHO IIPaBO 3a KOje je Tpa’keHa 3allTHTa, He IIOCTOojH. Takas
3aKsyyak, MebyTHM, ¢ 0G3UpOM Ha NPHPOAY HETYKuBe 00aBe3e, OUUTAEAHO He
6x 6Ho TayaH. [IDOTUBPEYHOCT HHj€ AAKO Pa3pEILHTH.

IIponecHOIpPaBHO CXBaTame, MebyTHM, He Tpefa pa3yMeTH Kao Kpajuy
CVIIPOTHOCT MaTepPHjaAHOIPaBHOM. AKO Ka>KeMO Aa TY’KHBOCT He yAa3H Y ca-
CTaB MaTEpPHjaAHOIMPABHOT 3aXTe€Ba, OHAA THME HHCMO PEKAH Aa IpeA coboM
HMaMO TaKBa ABa OAHOCA, OA KOjHX CBaKH MOXXe HMaTH CBOjY CaMOCTAAHY
CcyAOuHY. Jep, TY’KHMBOCT je IO IIPOLECHOIPABHO] TEOPHjH HE CaMO pEAOBaH,
Hero ¥ (6ap no mpaBHAY!) HepasABOjaH HMpaTHAAlLl Cy0jeKTHBHOTr mpasa. IIporm-
cyjvhu ycAoBe 3a HacTaHaK TOr IpaBa, 3aKOH HCTOBPEMEHO HaAa’Ke CYAY Aa
MY 3a CAy4Yaj MOBpeAe IPYXKH 3amTHTy. H 06paTHO, HOpMa O HETY>KHBOCTH je
HEOABOJHBO Be3aHa ca HOPMOM KOjoM je ypebeHO 3acHHBale jeAHE HENOTIVHE
oGaBe3e. ABe KOHCTDYKTHUBHe MOTVAHOCTH, AaKAe, THUY Ce€ CaMO HauMHa Ha
koju he cyA TakBy ob6aBe3y TpeTHpaTd y mpouecy. M3 wux He Tpeba u3Byhu
3aKmy4aK Aa CY OAHOC TYsKHOLlA IIpeMa CYAY H OAHOC YV KOME OH HCTHYe
CBOja LIHMBHAWUCTHYKA CBAallfielha IMpeMa TY>KEHOM, ABa IIOTIIVHO He3aBHCHa
oaHoca. Hamporus, o6a cy ypebeHa HCTOM 3aKOHOAGBHOM BOAOM.

Topwa HarmoMeHa HeMa KapaKTep YHCTO TEOpHjCcKe mocraBke. I'panuiie
OBako cxBaheHe TY’KHBOCTH OTA€AAjy Ce, MPBO, Y OHMM 3eMadaMa Y Kojuma je
3aKOHOAABCTBO MOAEAEHO H3Meby caBe3a H deyAaAHHX jeAHHHIIA, TAaKO Aa je
OHaj IPBH HaAA€KaH 32 MaTepHjaAHO IPaBO, AOK je MOCTYINAaK CTaBhbeH Y Ae-
AOKPVYT OBHX ADVTHX. AKO GH Ce MpOIIECHONpPAaBHO Y4Yeibe CXBAaTHAO TaKO Aa je
TY’KHBOCT MOTIIVHO OABOjeHa OA MaTe€pHjaAHONPABHOT 3axXTeBa, OHAa 6H ce OHa,
Kao CTBap IPOLIECHOT IpaBa, HAAA3HAA YV KOMIIETEHIIH]H GeAepasHHX jeAuMHHIIa.
OBe Ou, mpema TOMe, MOTA€ OATOBapajyhiMM HOpMama CHPEUHTH e(HUKAaCHOCT

(27) TuMe HamylITaMO CTaB KOj¥ CMO 3ay3€AU Y CBOM HaBEACHOM AEAY Ha cTp. 2.
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ojeAUHHX CYOjeKTHBHHX ITpaBa, NMpeABHbeHMX caBe3HHM mnpomndcom (2). H
o6paTHO, TakBa MOTVHHOCT cTajaaa O6H OTBOpeHa caBe3dy V jeAHOj dbeAepaTHBHO
ypebeHoj 3eMadH, YV KOjOj IIPOLIECHONPABHO 3aKOHOAABCTBO IPHIIaAa HEMY, a
MaTepUjaAHONMpPAaBHO deAepaAHHM jeauHullaMa. MebyTHM, TakBe IocAeAHUe NTPO-
L{ECHOIIPABHOT TAEAHINITA CY HENPHXBaTAUBE.

De lege lata, mpoTUB NPOLIECHONPABHOr CXBaTawka I'OBOPH TO WTO TEKCT
3akoHa O MapHHYHOM IIOCTYIIKY HHTAe He NOMHKe TY>KHBOCT YOIMUTEe, IIa HH
Kao IpOlIeCHY MpeTnocTaBKy. KaA ce mMa y BHAY Aa je OH CKOpallllbe 3aKo-
HOAGBHO A€AO, TpeOa IPETIOCTaBUTH A2 je H-erOBHM DEAAKTOpHMa GHO IO3HAT
AVaAH3aM MaTepHjaAHOT IpaBa H Mpolleca Kao0 KOHAyHa TEKOBHHA Hayke. AKO
OHH HIaK HHCY VHEAH TY>KHBOCT KaO YCAOB 32 DaClpaBAalbe H OAAVUMBAHE O
MMPEAMETY CIIOpPa, OHAA Ce TO MOYK€ NMPOTYMAauyMuTH TaKO Aa CY IIPHXBAaTHAH MarTe-
PHjaAHOIPAaBHO CXBaTaibe.

Hako mpeAmH apryMeHT HHje Ge3HayajaH, OH HIaK HHje OAAYYYjVhH.
Ilpe cBera, mpolleCHe IMPETIIOCTAaBKe NOMEHYTH 3aKOH He Habpaja TaKCaTHBHO,
HHMTH CY OHE CBe YV TOM mnpommcy npeApubene. IocToje H npeTrnocraBke Koje cy
npeABubeHe ApYTHM 32KOHHMa. TaKBO CTame He HCKaiVUVje, AakAe, MOryhHOCT
Aa Ce MpOUECHH KapaKTep TY>KHBOCTH H3BEAE U3 MaTeDHjaAHONPaBHHX MpONY-
Ca, H Aa Ce Ha IOCTVIIake CYAa VY CAyYajy TykOe 3a OCTBapeme jeAHOT Heca-
BpILEHOTI NOTPA’KHBaka IMPHMEHE MO aHAAOTHjH OApeAGe MpoImcaHe 3a ApVIY,
CAMYHY IPETIIOCTaBKY, Kao IITO je CYACKa HAaAAE€KHOCT YOIIUTE (AOMNVIITEHOCT
PEAOBHOT IIPABHOT IyTa). Aa je OBaKaB HAyMH MHIAeHa MOryh, rnokasyje yno-
peAno mnpaBo. HeMauku mpolecHH 3aKOH He TOBODH O TY>KMBOCTH HHINTA, LITO
3a caBpeMeHY HayKy Te 3eMde He NPEACTaBba CMETHY Aa NPHXBATH Mpolec-
HONpPaBHO cxBaTame. Moxxaa he ce mpumerutu Aa 1877. roanHe, KaA je Taj 3a-
KOH AOHECEH, OBO CXBaTam€ HMje HH IIOCTOjaAo. AAHM, KaO IpHMEp CE MOjKe
HaBECTH H UTaAHjaHCKH 3aKOHMK O rpabaHckoMm mocTymky oA 1940. Hu vy memy
ce He TOBOPH O HETY’KHMBOCTH, Na HIak Behu Ae0 Hayke M CYAOBH V3HMajy Taj
HEAOCTaTaK Kao CTBap aklMje, a He CyOjeKTHBHOI Ipasa.

3Hauaj TYKHBOCTH KaO MIpOLIECHE NIPETIOCTaBKe TaKaB je Aa IEH HEAO-
cratak Tpeba Y IOTAEAY MOCTYIIalkha CYAa H3jEAHAUHTH ca HEAOCTAaTKOM HHTepe-
ca 3a Tyk6y M ca cMeTmaMa KOje NPOMCTHYY u3 npuHuma Ne bis in idem.
To 3HauM Aa NpeAceAHHMK Beha cam oabalyje Ty)xOy ako Habe Aa ce paanl
O jEAHOM HETY>KMBOM NOTPa’KHBalby. AKO, HalPOTHB, CMaTpa Aa TaKBOj OAAY-
M HeMa MECTa, OHAA O IIPHTOBOPV Aa je IMOCPEAH HETY)KHBO IMOTPKHBAHKE
oaAvayje Behie v cTaaMjyMy rAaBHe pacmpaBe (ua. 277. m 290. 3IIII).

HeTy»uBOCT je ycTaHoBa jaBHOT mopeTka. CTpaHKe He MOIY CBOJHM CIIO-
Pa3syMOM VUYMHHTH jEAHY HENOTHyHY oGaBe3y mormyHoM (2°). Takas crmopasyM
HeMa VTHIAaja Ha AY’KHOCT CYAa Aa NOTPa’KHBame Y3ME Kao HETY>KHBO H Aa
AOHece pelllelhe 0 OADalHBaky TyXbe.

(28) 3a mIBajuapcko MpPaBO AO TOT 3aKmy4yKa AOAasu v. Tuhr, KOjH y3uma Aa je TYAKHEOCT
MHTale Ipoleca NpaBa, H Kao TakBO CMaAa Y HAaAA€XKHOCT kKaHToHa. KoHdeaepaumja je, MebyTiM,
CBOJHM 3aKOUOAABCTBOM IIDEKOpavHAa IPAaHHUY HAAAGXKHOCTH BHILle NIVTA II peryaicaia MaTepHje
KOje cy no CBOjoj MpHpoAM TpouecHe. ITo MHIwery OBOr MHICLA, Y TakBe MaTepije CrmaAa 1 Ty-
skuBocT (cTp. 33. m 34). Guldener mapuwo oAbauyje MOryRHOCT Aa TYXKHBOCT jEAHOT NPaBHOT 3a-
XTeBa, MPEABHLEHOr MaTepHjaAHHM NpaBoM KOHpeAepauiije, GYA€ OTKAOHEHA IPOUECHIM OpaBoM
KaHnToHa. OBaj CTaB MpEACTaBba jEAHY MOCAEANMly HayeAa IO KOME OHO NPBO HMa MPEAHOCT NpPCA
oBuM ApyruM (ZPR, ctp. 64).

(29) Taxko, uapuuuo, Pollak, crp. 4.
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YV AHMCKYCHjH O NpPABHOj NMPHPOAH TY>XHBOCTHM OOHYHO C€ HMa VY BHAY
MapHuIla N0 TYXXGH 3a 0CYAY Ha YHHHAGY. MebyTHM, OATOBOD 3acAy’Kyje H IH-
Tame Aa AH HCTe CTaBOBe Tpeba 3ay3eTH M 3a NapHHLY Y KOjOj TY>KHAAIl CBOj
NpeAAOr OrpaHHYaBa Ha YTBpDbeme NOCTOjara HAH HENOCTOjara jEAHOT HETy-
SKHBOT IOTpa’kiBama. 110 IpOlIECHONPAaBHOj TEOPHjH, TaKBY TyXOy Tpe6a OA-
BallHTH Kao H OHY KOjOM IOBEPHAAIl )KEAH Aa IOCTHTHE HM3BPIIHH HacAoB. Jep,
H V NapHHUH 0 A€KAApaTHBHO] TY>KOH OH Tpa’>kH CYACKY 3alUTUTy, CaMO OBa
Tpeba Aa My GyAe Npy>KeHa Yy ADYTOM BHAY. AAH, OH OAroBapajvhy IpecyAy
HE MOE€ H3ACjCTBOBATH IMPOCTO 3aTO LITO IpaBo Koje Tpeba Aa 6yAe yTBpheHO
HHje yomlTe CIOCOGHO 3a CYACKY 3aIuTHTY. Y OKBHPY MaTepHjaAHOIPaBHOT
yuema, 3a VYTBpbele HaTypasHe obAuTanuje nHrare AONVIUTEHOCTH TyxXGe
3aCAYIKVje OATOBOD Ca CTAHOBHIITA IPABHOT HHTepeca. JeAHO rAeAHIuTe GHAO
6H v TOME Aa TYXKHAALl He MOXKe HHKaA MMaTH TaKaB HHTepec, jep HuUKaA Hehe
MOHH Aa CYACKHM IIYTEM OCTBapH CBOje ImpaBo Ha YMHHAGY. ITo ApyroM crtaBy
— KOjH HaM H3rAeAa GAMKH — IIOCTOjarbe [PAaBHOT HHTEpeca je H Y OBaKBOj
NapHHLH CTBap KOHKpeTHe oneHe. Ilo OBOM ApPYTOM cxBaTamy, He OH GHAO
pa3sAMKe NpeMa ADYTHM NapHHIIaMa [0 A€KAApaTHBHOj TY>KGH (30).

II

Hampea je 6HAO peurt 0 HETY)KHBOCTH KOja je mpormicaHa 3akoHoM. ITo-
CTaBda Ce IHTame MOXKE AHM OBAainhielhe Ha CYACKY 3alUTHTY GHTH OTKAOHGEHO
BOAOM CTpaHaKa, aAH Tako Aa CyOjeKTHBHO (MaTepHjaAHO) MpPaBO IIOCTOJH H
Aanre. Ilntame ce MOKe ITOCTAaBHTH CaMO 3a 3alUTHTY OHOT ITpaBa KOjHM H.ErOB
HOCHAALl MO>Xe CAOBOAHO pacnoAaratH. YV pHMCKOM IIpaBy IIOBEpHAAll je ca
AVSKHHAKOM MOTao Aa 3akamyuu pactum de non petendo, aAu je Taj YroBOp
HMao CaMO MaTepPHjaAHONPaBHO AEjCTBO H IPEACTABAAO je OTIYCT Ayra (7. d.
n. p. i perpetuo), HAH OAAArame AOCIEAOCTH obaBese (p. d. n. p. in tempus).
3a cAyuaj Aa mapHunia OyAe IIOKPEHYTa IIPOTHBHO OBOM CIIOPa3yMVy, AY>KHHKY
je crajara Ha pacnoaaramy exceptio pacti (3!). Ca jeAHHM H3Y3€TKOM, Ha KOjH
heMo jomr ykasaTH, CaBpEMEHO CTPAaHO 3aKOHOAABCTBO HE CAAD’KH OApeAGY Koja
TO NIHTake HemocpeAHO ypebyje. Belinkra cTpaHMX ayTopa Aaje IOTBPAAH OATO-
Bop (%).

OCHOBHH apTYMEHT 3a NMYHOBA’KHOCT TAaKBOT CIOPa3syMa A€XH y AMCIO-
SBUTHBHOCTH CYOjEKTHBHOT mpaBa: AKO IOBEpHAAl] MOXXE THM NpaBOM Aa pa-
CIIOA@’KE H TAKO LITO hie OTIIVCTHTH AV’KHHKY AVT, OHAA MY Ce He Moske nopehu

(30) 3actynajvhu mponecHonpaBHO CXBaTame TYXKWUBOCTY, Reichel oaBanyje morvhHocT Ae-
KrapaTaBHe TykGe, Kako IO3WTHBHe Tako H HeratuBHe (JJ 1912), crtp. 65. Hcto u Fasching,
cTp. 62. Camano u Sperl, Koju OBAE BHAM M HeAOCTaTak mnpasHor uHrepeca (crtp. 313). CymporHo
Schoch, koja MoAasH OA Tora Aa je TYKHMBOCT ypebeHa OA CTpaHe LMBHAHOMPABHOT, a He OA
CTpaHe NPOLECHONPABHOT 3aKOHOAABIIA, M A2 IIPEACTaBAa jeAaH YHCTO MaTepHjaAHONPABHHM HOjaM
(cTp. 64—67). .

(31) Sohm, crp. 488. u 489.

(32) 3a nemauko npaBo BuAu: Reichel, JJ, 1911, crp. 424—451; Rosenberg, ctp. 378; Schion-
ke-Schroder-Niese, crp. 196; Larenz, ctp. 273; Stein-Jonas (uaaarama moa IV, lc, ucnpea § 253).
BHAH Ha HCTOM MeCTY AMTEPATYypy O CYNPOTHOM MHLUmely. 3a aycTplijcko npaso: Pollak, crtp. 4;
BAQUH Aa Ce TaKBHM CIOPa3yMOM OBAALLNEHO AHUE AHWIIaBa CaMoO aKiH)e, TAaKO Aa theroBo cyGjek-
Sperl, crp. 342; Schlesinger, ctp. 25; Woltf, ctp. 3. 3a uraaujancko mpaBo — Redenti, Koju NoA-
BAQYM A3 Ce€ TAKBHM CMOPa3yMOM OBAalheHO AMIE AMINIAaBAa CaMO aKLUHje, TAaKO Aa HheroBo cybjex-
THBHO NpaBO AOGHja CBOJCTBO HaTypaAHe oGamrauuje (crp. 75. H 76); 3a ¢paHIYCKO NPaBO, BHAH:
Cornu-Foyer, ctp. 309. u 310; Terré, crp. 20.
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HH OBAaluheme Aa Ce OApDEKHe NpaBa Ha Tpa’Kele CYACKE HHTEpBeHILHje (33).
VY npHAor Te MOryhRHOCTH HaBOAM C€ M YTOBODP O M36GpaHoM cyAy: OHO mITO je y
TOM YroBOpY GHTHO — Kajke jeAaH IIMcall — TO HHje NOBepaBame Cliopa apOuT-
Py, HEro HCKAy4Yele NMapHHlle IpeA PEAOBHHM mnpaBocybem (). Taj yrosop
MOJKE C€ 3aKAYYHTH CaMO O OHOME O 4YeMy ce CTPaHKe MOIy NOpaBHaTH, a
nopaBHamE je MOTYhHO caMO VKOAMKO OBAalIlieHOM CTOjH Ha PacloAaramby OA-
pUllalhe OA TMpaBa. AKO CTpaHKe YBEK MOIY IapHMUIlY Aa OKOHYAajv mo CBOjoOj
BOMbH, 3allITO je He GH MOTA€ H VHAIlpeA Aa MCKAbYdYe — IMTA CE HCTH ayTop (39).
V mpuaor TakBe MOrVHHOCTH HaBOAM Ce H TO Aa Ap’KaBa HeMa HHTepeca Aa
Ce mapHHIle BOAe. YOCTaAOM, aKO G TY>KMBOCT H H3BPIIHOCT GHAE HU3V3ETE OA
CTpaHauyKOT pacCnoAarama, OHAa OH ce 3a HEMYHOBa)KHO MOPAAO Y3€TH H YTOBa-
pame OrpaHHYeHe OATOBOPDHOCTH, a 3a TO He IIOCTOje HHKAKBH OCHOBH (36).

3a HeMauKo IpaBO ce MOTVhHOCT 3aKiydera YroBopa O HCAVUEHY TYKH-
BOCTH HM3BOAW H H3 HEKHX MaTe€pPHjaAHONpPAaBHHX OApeAaba Koje 3a H3BECHE
BEPCTEe OAHOCa He AOMNVIUTAjy HCKiyYere Ty>kGe, Kao Ha mpumep § 133, ct. 3.
TproBauxor 3akoHHka (36a). Tum oApeabama ce mpHAaje H3y3eTaH KapakTep,
HaACyImpoT OmuToj, MpehyTHOj HCPMH KOja NMaKT Y HayeAy A03BOAaBa (37).

Hexku ayTOpH HCTHYY pa3AHKY H3Meby HCKsVUema TY;KHBOCTH M OApH-
Llawa OA NpaBHOTr nyTa yornure. Hery>xuBomhy jeAHOTr 3axTeBa caMO ce OTKAa-
}ba MOTVHHOCT HENOCpeAHe NPHHVAE VY LHAY 3allITHTE jEAHOT IIpaBa, aAH He
H CBaKO IPaBO Ha Ap>KaBHY CYACKY NOMOR paAu OCTBapera APVIHX IIOCAEAHLIA
HeuCnyewa obaBe3e Yy MaTepHjaAHO-IPAaBHOM OAHOCY, Kao WITO je mpebujame
Vv NapHHUIIH, peaAH3aliija jeAHOr 3aAOXKHOT IpaBa HAH IpaBa 3aApiKaiba, Ha-
KHaAa IuTeTe HTA. (38).

V ®paHUyCKOj HAVIIH CIIPOBOAU Ce Pa3AHKOBame H3Meby (arcrpakTHOT)
npaBa Ha CYACKV 3alUTHTY (le pouvoir d’'ester en justice) U ( KOHKPETHOTr) Hpa-
Ba Ha oOpahame CYAY Y LHAY 3allITHTE CBOTra npaBa H uHTepeca. IIpBo OA THX
oBAamthela je jaBHONpPaBHe NpHPoAe (une liberté publique), Te ce rpabaHun
1eroBe ynorpedbe He Moxke oApehu. CympoTHO ToMe, MOCEGHO OApHIALE, KO-
juM OH HEKO AHlle YCKpaTHAO ceOH Aa v OApebeHOM OAHOCY IMpHGerHe ITpaBo-

(33) Tako Reichel, KOjH cMaTpa Aa Cc OApHIlame NPEAY3HMa jEAHOCTPaHOM H3jasoM. H3
AHCIOO3HTHBHOCTH MPOMCTHYE H TO Aa Ceé AVXKHHK VBEK MOXXe OApehH YTroBOpeHe HeTY>KAHBOCTH
(JJ, 1911, cTp. 446, 445. u 459).

(31) Terré umak M3pa)kaBa CYMIY Y BPEAHOCT OBOr aprymenra (crp. 20).
(35) Reichel, JJ, 1911, ctp. 451. u 453. Cauuno u Pohle, ctp. 214.
(38) Taxo Schlesinger y Kaanzososm Komenrapy, y3 § 859.

(36a) HinuraB je cropa3yM KOjHM ce MCKayUyje HAH OrpaHHYaBa NMPaBO OPTaKa Aa TPaskH
pacnylliTawke jaBHOI TProBauyKor ApYLUTBa.

(37) Tako Schéonke-Schroder-Niese, ctp. 196.

(38) Ty pasauky moaBAaaun Pisko, He Aajyhn oAroBop Ha muTarse 0 MOTYRHOCTH TYsXIIBOCTH
(u3aarame y3 § 19. OI'3, y Knanzoeosm Komentapy, crp. 205. u 206). HcTo pa3siuKoBame CHPOBOAM
H Schlesinger, y3uMajyhit Aa je HCKAyYYere TYAHEOCTH AOMVIUTEHO, MOA YCAOBOM Aa CTPaHKe HMa-
JV Y BHAY ApyTe CaHKiiije 3a CAyYaj HeHCnyiera obaBese. AKO 6H OHE OTKAOHHAE CBAKV CaHKII-
JV, TO 64 3HaYHAO Aa YroBopy Xohe Aa OAy3MY KapaKTep MpaBHOr rnocAa (H3aarame v3 § 859. O3,
v Knanzosom Kosmenrapy, crp. 25). Y HcToM cwucay H Pollak, xoju cmatpa Aa pactum de non
petendo uckmyuvje camo TyxKOy 3a HCMYHEE. a OCTaBba HETAKHYTO NOCTOjalbe NMOTPaKHBAbkba H
BeroBy CNOCOGHOCT 3a mpebHjare, Kao H MoryhnocT Apyre TyxGe. OBaj Cropasyu He mpeiCTaBba
Pa3’Aor 3a HEAONYIUTEHOCT MPAaBHOT MYTa, HET0 CaMO MaTePHjaAHOIPaBHH MPIHTOBOD, IUTO je OA
3Hauaja 3a AOHolUewe mpecyAe 30or H3ocranka (crp. 4). 3a Hemauko mpaBo Stein-Jonas ysumajy
Aa Cce jeAaH mMpaBHH CYGJeKT He MoXKe OApefiH MpaBHE 3alITHTE Kao TAKBE, AAH A2 MOJKE YrOBODOM
3aCHOBAaTH HaTYpaAHY OOAMralHjy HAH NOCTOjeRH MaTepHjaAHONPABHH 3aXTeB MPEOGDATHTH Y TakBy
o6aBe3y (komedTap HcrpeA § 253, noa 1V, 1, c).
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cyby, v npuHIHNY HHje 3abpamweHo. OACTYIIasa OA 0Be MOTVhHOCTH Tpeda IpH-
XBaATHTH Y CHTyallijaMa Yy KOjHMa je ped ¢ jaBHOM IIOPEeTKy (39).

Ilo jeAHOM MHIIAEHY, HETYXXHUBOCT CE MOXXE YTOBODHUTH MIPHAHUKOM 3a-
Kdyuerba MpaBHOT mocAa. HampoTus, KaA je ped o jeaHoM moctojelieM oaHocy,
TaKaB YTOBOD, IO IPaBHAY, HEMa IPOLIECHOIPABHO AEjCTBO (40).

CTpaHH IMUCIH KOjH IMOPHYY MOIVHRHOCT CIOPAa3yMHOI HCKAVYerma Ty KH-
BOCTH, HaAa3e OCAOHAll YV jaBHOINPABHOM KapaKTepy OBAalllietha Ha CYACKY
samtary (41). Tako, MO jeAHOM MHIIAERY, Tpeba TAGAATH Ha CTBapHY BOAY
cTpaHaka. AKO OHe HMajy Yy BHAY CYOjeKTHUBHO INpaBO, ADVFHM pe4YHMa, aKo
HaMepaBajy Aa Ha mera yTudy (Ha IpHMED, OTIIVCT AVTa, OAAarambe AOCIEAO-
CTH, OrpaHHUYEH-€ OATOBOPHOCTH), OHAA C€ HBHXOB CIOpasyM mnpocybyje mo rpa-
banckoM mpaBy. MebyTHM, ako OHe HMajy 3a ITHAd HCKAYUCHE HAM OrpaHHUye-
e MOpolecHoOr oBAalnhiera Aa jeAHO CYOjeKTHBHO NpaBoO OyVA€ H3HETO IIPEA
CVA, OHAA CY MEPOAABHE MPOIECHE HOpDME, a OHE IN03HAjy OADHIIAXbe OA TV KH-
BOCTH CaMO Y BHAY YroBopa o u30paHOM CyAy. MHaue je HCKbyUuere HHIITABO.
I[MBHAHONPABHH MIOCAOBH O MPOIIECHUM OBAAlThelhHMa CY IO TOM MHUIIbEHY,
6ecMucAeH nojam! (12).

H3pa’keHO je U MHIIIAEHE Aa OAAYYVjyhiH apryMeHT IIPOTHB IIOMEHVTE
MOTyAHOCTH He Tpeba BHAETH VY jaBHOIPABHOM KapaKIepy Ipasa Ha TyXOy,
jep ¥ y mponecy HMa TaKBHX jaBHHUX HIpaBa KOjHX Ce IBHXOB HOCHAALL MOJXKE
oApehu (Ha mpUMep, MpaBa Ha NPaBHU AeK). YMecTo Tora, 60se je Io3BaTH ce
Ha TO Aa CTpaHKe HH YTOBOPOM O H30paHOM CYAY He MOI'Y IOTIIVHO H 3a CBE
CAy4YajeBe Aa C€ OAPDEKHY AP>KaBHOT IpaBocyba. Y yTOBOpHOM HCKAVUEHY TYVXK-
Oe O0HYHO AEXKH OApHIIale OA caMor (CyGjeKTHBHOT) mpaBa (43).

IIo jeAHOM cxBaTamy, VTOBOp O VCKpahemy CYACKe 3allTHTe AOIVIITEH
je caMo 3a OHO IIpaBO Ha TY>KOVY KOje 3a OCHOBY HeMa HHKaKBO IIPUBATHO CYO-
JEKTHBHO IIpaBO, Kao IIITO je CAydYaj ca Ty>KOOM 3a OCTBapeme jeAHOr npeobpa-
JKajHOT IIpaBa HAH Ca IMPEAAOTOM 3a H3BDILEHE, aAW ONET CaMO aKO H3 IIPHPOAE
TIOjEAHHOr IMpaBa He MPOHUCTHYE AQ CE€ DAAH O H3Y3eTKY ().

(39) Terré, ctp. 20.

(40) Tako v. Tuhr, KOjH je V NpEAEM pa3AUKOBamy ycamuveH. HCTH ayTrop mocraBma IH-
Tamke Ha KOje He Aaje OATOBOPp — Aa AU NIPAaBHOM IIOCAY 3a KOjH je NMPHAHKOM 3aKisYueka YroBO-
peHa HeETY’KHBOCT, TpefGa nopehm cBaku MpaBHH 3Hayaj, UAH Tpeba NPHXBAarHTH Aa H3 TaKBOT
1OoCAa HacTaje jeAHa oGaBesa KOja HHMje NPHHYAHA, aAd je ucnymHBa (obligatio naturalis) (ctp. 30)?
Oertmann HHje cacBMM YBepeH Yy MOrYHHOCT A2 Ce jeAHOM 3aXTEBY OAY3Me TY’KHBOCT YTOBOPOM KO-
juM je 3acHomaH (ctp. 11).

(41) O' papoBHMa Y KOjHMa je 32 HEMauyKo ITPaBO TO TAEGAHILTE H3HETO, a KOjH HHCY Hage-
AEHH VY OBOM YAAHKY, BHAH Sfein-Jonas, usaarawma nmoa IV, lc, Han. 79, ucnpea § 253.

(42) Hellwig, System, I, crp. 451. Kpo3 mocAeAlmYy MHCAO ayTop H3pakaBa CBOj HAYEAHH
CTaB_Aa CY AOMVIUTEHH CaMO OHHM NPOLECHH VITOBOPH KOjeé 3aKOH M3DHYHO NpPEABHDA Kao TaKBe.
Ilo Faschingu, mpaBo Ha TyXOy je cacTaBHH A€o 3axTeBa 3a mpaBocybe, KOjH npumaAa jaBHOM
npasy. 3aTo CrpaHKe He MOry TO IpaBO CaCBHM Aa HCK/AbYYe, HETO MOIY CaMO Aa ra MOAMOHKYjY
yroBapajyhu u3G0pHH cyA Kao mocebaH BHA MpaBHE 3alUTHTe. IIpeMa TOMe, CHOPa3yMHO OADHIAE
OA TYKUBOCTH He MOXXE C€ CMaTpaTH HEraTHBHOM JPOLIECHOM NPETTIOCTABKOM H HE BOAHM OABaLH-
Bamy Tyx0e. Taj copasym he NMPHAHKOM HCIHTHBaWka OCHOBAaHOCTH Tyx6e Mohu aa Gyae cxBaheH
Kao BAaHCVACKO OAPHLAHKE€ O\ MaTEPHjaAHONMPaBHOT 3axTeBa, H3y3eB Y CAyYajeBHMa KaA caM 3aKOH
HC AOMVINTAa TO OApPHUIAKkE€ HAM CE OHO HMMa CMaTpaTH Kao NpPOTHBHO Mopaay (crp. 9). Moryhroct
OApHI]atha OA MEDHTODHE OAAYKE Ipe TOAHOLIema TY)X0e CYAy HCKayUyje Yy CBaKOM cAyyajy H
Bley (cTp. 68). V caBpemeH0j Hemaukoj HaylLM NPOTHMB OrpaHHYelsa NpaBa Ha CYACKY 3allTATY
(OCUM V BHAY M300DHOT CyAa) M3pHYHO ce u3jauusaBa Wieczorek (cTp. 698).

(43) Tako Ehrenzweig, kojH, mo3uBajylii ce Ha CYACKY Npaxcy, CBOja H3Aarama 3akKmyuyje
peunma: ,, Ko xohe Aa octawe mpu cBom npaBy, He MOXke Aa ce oApekHe TyxGe” (I B., crp. 313).
Y 0AemKY O HeTy)XHMBMM oGaBe3aMa HCTH IU{Calj [OHaBba CBOj CTAaB Aa CTPaHKE YTOBODOM HE MOry
OTKAOHMTH MpaBo Ha TyxG6v (III B., crp. 7).

(44) Tako Goldschmidt, Ge3 oGpa3aoxemwa (Prozess, crtp. 310, mamn. 1603).
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Ha MoryhHoCT oApHlialba OA TY>KHBOCTH OCBPHYO Ce Y IPEApPATHOj jyro-
cAoBeHCKOj Hayuu. A. Mapxoeuh. Tloaaszehn OA TOra Aa ImpaBO Ha CYACKy 3a-
WTHTY HMa jaBHONMPaBHH KapaKTep, OH OBy MOryhHOCT mopude (45).

VY caBpeMEHOM jyTOCAOBEHCKOM ITpaBY 3aY3€AH CY IO OBOM IHTalby H3pH-
YaH CTaB, KOAMKO HaM je mo3Harto, Jyxapr u Ilo3nuh.

Ilo Jyxapty, CTpaHKe MOTY 3aKAVUMTH pactum de non petendo YKOAHKO
HM IIpHTIaAa NMPaBO paclloAararba 3aXTeBOM. YTOBOp HMa MPOLIECHOIIPABHO A€j-
cTtBo: Ako Tyx6a mmax OyAe NOAHeceHa, cyA Tpeba Aa je oAGaum. IHro ce
TH4Ye MOrvHHOCTH OApHIIalkha OA IIpaBa Aa Ce Y H3BPIIHOM IIOCTYIIKY IIOCTUTHE
OoCTBapeme 3axTeBa (pactum de non exequendo), TIOMEHYTH ayTOp VKasyje Ha
TO Aa je TakBa MOTVHHOCT NpOIMMCaHa IIpaBHUM MpaBHAOM H3 § 35. mpeApaTHOT
3akoHa O H3BplIEHY H 00e3bebewy (4°a).

AyTOp OBOr uAaHKa 3acTyma Yy CBOM YLOeHUKY, 6e3 GAuKer o0pasAoike-
1ba, CYIIPOTHO MHIILvere: OApHIIalhe OA NMpaBHE 3aLLTHTE PEAOBHO HMa CMHCAOo
HamnymTawma CaMOr CyOjeKTHBHOr mnpaBa. CAMYHO TOMe, H3jaBa ITOBEpDHOLA A2
ce Hehe oGpahaTu CyAy 3a H3BECHO BpeMe, A€jCTBYje MaTepHjasHompaBHo. OHa
NPOCTO 3HAaYyH OAAAralhe AOCIHEAOCTH INOTpa’KHBarba (#6).

U 3a mpukasaHa CTAaHOBHMINTA II0 IMHTAIKY YTOBOPHOT HCKAVUEHma TY:KHe
Tpeba, npe cBera, pehw HCTO INTO H 3a rAEAHINTa O TIIOCAEAHIIaMa 3aKOHOM
npeABubeHe HeTY>KHBOCTH. HHjeAHO OA BUX He MOXKe ce, HacympoT APVIOME,
V3€TH, IPOCTO, Kao HeTayHo. M3BeCHO je Aa 00a HMajy CBOjy BPEAHOCT.

ITo HamreM MHIIbERY, OAAVYVjVAH je KapakTep OAHOCAa TYKMAAI-CYA, V
KOMe Cce TV KHBOCT HCIosdaBa. IIpaBo Ha MOAHOLUEHE TYKOe CYAY IPEACTaBAA
jaBHOompaBHO oBAauwherse. To je jeaHo mpaBo rpabaduHa 3ajamMueHo Ycra-
BoM (47). OBakBa NpUPOAa TYKHBOCTH He AOMVIOTAa Aa Ce HOME pacClioAa’Ke
Kao jeAHHM IHBHAHONpPaBHUM oBAaluhemeM. HCTOBpEMEHO, M3 TOT H-EHOT Ka-
paKTepa MPOHUCTHYE OATOBOPD Ha cAeAehin apryMeHT (Ha OPBH IOTAEA yOeAnmus!):
AKO THTyAap CYOjeKTHBHOr IpaBa MOXKe II0 CAODOAHO] BOAH HANYCTHTH TO
CBOje TpaBo, 3allUTO ce He GH MOrao, HCTO TaKo, obaBe3aTH Aa Hehlie TpaXXUTH
weropy 3auTuTy? Ko Moske BHIlle, MOxke H Make! O80 pe3oHOBame, HHCIHMPH-
CaHO GOPMAAHOM AOTHKOM, HCIVIITA H3 BHAA Aa ABE BPEAHOCTH He CTOje Y
KBAaHTHTATHBHOM OAHOCY, HErO IPEACTaBbajy pa3anynTe ksaautere. H oBae
HaM ce YMHH GAMKOM KOHCTPYKIIHja IO KOjOj TY>KHBOCT He UHHH €AEMEHT Ccyo-
JEXTHBHOTr IMpaBa, HETO ce jaBda Kao keroB mpaTHAaln. OA CyIpOTHOT cXBaTaiba,
HaNPOTHB, CaMO je jeAaH KOpaK AO 3aKmiydyka Aa je MOryhHO pacnoaAarakse
CBHMa oBAalllhemHnMa y cacTaBy CyGjeKTHBHOT IIpaBa, Ila H OHHM KOje ce THue
IpaBHe 3alITHTE.

ApVro — Kao ILUTO CMO PEKAH — 32 OATOBOP Ha IPEAME IIHTarbe, VIPKOC
ETOBOM Haue€AHOM 3Hauajy, TELIKO je Hahu NMoy3AaH OCAOHAl] ¥ 3aKOHCKHM TeK-
croBuMa. TakBo crame ymyhyje Ha TO Aa ce pelllewe NOTpakH y3HMajvhu y
noMoh CTaB KOjH Ce Y OKBHDPY jEAHOT INO3WTHBHOIIPABHOT CHCTEMa 3ay3HMa IO
MUTaky Y KOAHKO] MEPH CTPaHKe MOTY CBOjOM YTOBODHOM BOAOM Aa YTHYY Ha

(45) A. Mapxosuh, crp. 86.
(45a) Jyxapr, crp. 253.
(48) ITosnuh, ctp. 4. 1 5. .

(47) ,,CBaKo MMa MpPaBO Ha jEAHAKY 3aIUTHTY CBOjHX NMpaBa Y NOCTYNIKY NPEA CYAOM, VTIpaB-
HAM H ADYTHM AD)XaBHHM OpraHHAMa M OpraHH3alHjama, KOjR pelllaBajy O HBeroBHM IpaBHMa U oba-
Be3ama’’ (ua. 67, cr. 1. Ycrasa CPPJ).
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3acCHHBam-€ H YOOAHYaBalbe MapHHle. Jep, MakT O KOMe je pey, HMa — ako GH
ce y3eo Kao AONVIUTEH — IPOLECHONMpPaBHHU KapakTep Beh caMHM THM LUTO ce
THYe MOTrVhHOCTH NOKpeTarma IMOCTYIKa 3a CYACKY 3aluTHTy. HHCMO cripeMHH
Aa ra, CYIpOTHO NOMEHYTHM IHCIHMa, CMaTpaMoO 3a MaTepHjaAHOIpPaBHH 36or
HauyHHa 3aKAdyyerma M 300r Tora IUTO ra CYA He y3HMa Y O03Hp MO CAYXXGeHOj
AY>KHOCTH HEro Io npHrosopy (4¢). MebyTHM, MpaBHOAOTMaTHYKH OATOBOD Ha
NpeAlbe MHTAkEe, YCAEA HEAOCTATKA jaCHHUX 3aKOHCKHX NMPaBUAA, GHTHO je YCAOB-
AEH [MPABHONOAHTHUKHUM CTaBOM, a OBaj ce Ha OAroBapajyhM HauMH ykAana y
ADVILTBEHY MAEOAOTHjY. OTyAa je MOryhHOCT CIOPa3yMHOT HCKAVYeRa TY>KH-
BOCTH IPUXBaTAUWBHja 3a KaMMTAAHCTHUYKH ITPABHH NOPEAAK, V KOMe c€ CTpaH-
Kama npy’ka IIIHpoKa CA000Aa YrOBODHOT yTHLlaka Ha moctyrnax. H obpathHo, v
COLMjaAMCTHYKHUM IIPAaBHHM CHCTEMHMa, YV KOjHMa je Ta cA0BOAa OrpaHHYEHA,
[MpaBHUK HE MOXXE AAKO Aa Ce NOMHPH ca TaKBHM YrOBOPOM KOjUM OH jeAaH
MpaBHH CYGjeKT AMIIHO cebe NpaBa Aa ce OOpaTH CYAY. Y NPHAOT OBaKBOM
HAuuHY NOCMaTpara MOXKEe Ce HaBeCTH CTaB 2, yaaHa 3. I'pabaHckor mporliecHor
roaekca PCOCP, no koMme je 6e3 AejCTBa OApHIIalbe OA IpaBa Ha oOpahame
cyAy. OapeADa BaXKH HE CaMO 3a CAYYaj OApHUIIama OA CBaKe CYACKe 3allTHTE,
HETO U 3a CAYYaj UCKaYUeHa IpaBa Ha TY>KOY IO HEKOM 3aXTeBY KOjH Beh mo-
CTOjH HAHM MOXKE HACTaTH H3 jeAHOr oapebeHor oAHoca (4°). Ta oappeaAGa mma
CcBOje AyGOKO ompaBAame: COLIjaAHCTHYKHM IOrA€AHMa Ha APVILUTBO OATrOBapa
CTaB N0 KOMe je 3a OAp’Kame NOopeTKa CYOjeKTHBHHX IpaBa LIEAHMCXOAHO Aad
HOCHOIIM THX ITpaBa CayyBajy CAOOOAY CBOT OIPEA€HEHAa HE CaMO Y IIOTAEAY
HauyMHa Boberba NMapHHLIE HETO U IO IIMTAIY Aa AU he je MmokpeHyTH (59).

Huje CYBHIIIHO MPUMETHTH AQ Cé HEKH ayCTPHjCKH IIPOLIECYAAHCTH, KOjH
V3UMajy Aa je MakT AOIVIITEH, H3jallllbaBajy OAAVYHO IIPOTHR IPOLIECHOT AHOe-
paAu3Mma, cMarpajvhu Aa Cy AO3BONEHHM CaMO OHH VIOBOPDH Ca AEjCTBOM Ha
MapHUIlY KOje 3aKOH H3PUYHO ITpeABuba (H3GpaHH CyA, mpoporaiijuija, CYACKO
[OpaBHaILe, OADHIIAE OA NPaBHOT Aeka) (5!). Tako ce A0Aa3u AO Tora Aa je,
Ha IpHMEp, BasdaH CIopa3yM KOjHM Ce IMPOAaBall AHWIIIaBa IIpaBa Aa IIOKpPEHe
IapHHLY 32 HaIlAaTy KYIOBHE lieHe, AOK je 0e3 Ba’KHOCTH CIOpa3yM IO KOME
Taj HCTH TIPOAABAIl MOXKE Y TOj HCTOj NMApHHIH AOKa3WBaTH KBAAHTET pobe ca-
MO HCIIDAaBOM H3AATOM OA CTpaHe oApebeHor Belurakxal

IIpaBHONOAUTHYKA BPEAHOCT jEAHE YCTAaHOBE A€XKH YV TOME LLUTO OHA IPEA-
CTaBba HajIOTOAHHJH HHCTPYMEHT 3a vpebelbe jEAHOT OAHOCA HAM HAU jeAHE
cutyauuje. Ilorasehu oA TOr Mepuaa, MOJKEMO Ce ITUTATH Aa AU pactum de non
petendo uma cBoje ompaBaake. Koje cy To cuTyanuje y KojuMa YrOoBOPHO
HCKAVUEHe TYI)KUBOCTH NPEACTaBhba HAJIIOTOAHHje pelleme? Ay KHHK MO’KAQ
HUje CHI'VpaH Aa he MORH OATOBODHTH CBOjOj YrOoBOpHOj oGaBe3H. AAu — Haj-
OAa’Ke peyeHO — IHTAKE je Aa AW OADHIIalke OA ImpaBa Ha TY>KOy NpeAcTaBsa
OAroBapajyhu MHCTPYMEHT 3a TakaB cAy4aj. IIpaBo CpeACTBO AexXXH y obAacTu

(48) BuAH HanomeHy moA 38. .

(40) Oapeaba je GHaa caspxkaHa jomr y uaaHy 2. I'pabaHckor 3akonuka PCOCP, oa 1922, u
AoGHAa je CBujy MOTBPAY Vy uaaHy 5. OcHoBa rpabaHCKOr CYACKOr MOCTYNKa, OAaKAe je mpey3era
1% I‘piiéié;aucm MpouecyaAHH KOAeKC. BHAM komMeHTapwii crp. 11; Kaeiinman, ctp. 34; HO0eascon,
cTp. .

(50) Buan ITo3nuh, c1p. 212. u cAeA.

(51) Sperl, crp. 295; Pollak,. ctp. 366. AoAajeMo jomr M TO Aa mpeMa OBOM ADYIOM MUCLY
CTpaHke He MOTY YroBODHT# MOryRHOCT mapHMLUe 3a jeAHY NPHpPOAHY odaBedy (cTp. 4). H3rasu Aa
J€ HETY>KHBOCT, Kao CTBap jaBHOI NOPETKa, HEOTKAOMHBAa, AOK TY>KHBOCT HeMa TaKBY NPHPOAY H
MOke OHTH HCKmydyeHa!

3 AHaau
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MaTepHjaAHOT, a He IPOLECHOT ITpaBa: KOHBEHIIHOHAAHa Ka3Ha, HaKHaAHa IlTe-
Te, mopaBHamwe. HAH, AYXKHHK >X€AH Aa H30erHe mapHuily, jep he yAora Ty-
JKEHOT OKDH-HTH HETOB YTAEA (32). MoskeMO ce M OBA€E IIMTATH Aa AH j€ TO jEAaH
pa3sAOT Aa Ce pacturm TPHXBAaTH Kao MocTojehu y HallleM MpaBHOM CHUCTEMY.
YocraAoM, ako ce y3Me — KaKO TO MOABAAYE HEKH ayTOPH — Aa C€ THM CIopa-
3YMOM HCKAVYVje caMO HeloCpeAHa NMPHHYAR, OHAQ AV KHHK IoMOhy yrosopa
O HETY>XHBOCTH IIOMEHYTH LA He GH MOrao Aa IOCTHTHE, jep OCTajy ApVIH
BHAOBH NPHHVAE, KOja Ce OCTBapvje KpO3 CYACKH IOCTVIaK, a Ipe CBera Ty K-
6a 3a HakHaAy wTeTe. MOIVAHO je 3aMHCAUTH H TO Aa AV/KHHK XOhe Aa HCKmy-
4Y{ NapHUIY CaMO 3a OApebeHO BpeMe, AOK He H3ube M3 MOCAOBHHX TelIKoRha.
H oBae ce Morke pehin Aa je mpaBH 1yT rpabaHCKONPaBHU YTOBOP H Aa HEMA HHU-
KakBUX norpeba Aa ce npuberaBa jeAHOM IPOLIECHOM CIIOpa3yMy. YKpaTko, V
HHM3Y CHTyallHja MaTepHjaAHO NPaBoO Npyrka MOryhAHOCT HCTO TaKo AOGpOT, aKo
He U Gomer ypebewa. Hajzaa, cyMmy H3parkeHy HampeA He TpebGa pasyMeTH
TaKO Aa Ceé MOTIIVHO HCKAdVYYVje CBAKM CAy4Yaj v KOMe OH YTOBOPHO OKAaKakhe
TY>KHBOCTH IIDEACTAaBAAAO HajLIEAMCXOAHHje pelllerse. AAM, U3BEeCHO je Aa he
TaKBH CAY4YajeBH GHTH CaCBHM PETKH. 3aTO C€ C MpPaBOM IIOCTaBAa MHTAHE Ad
An 300r BHX Tpeba CMaTpaTH Aa Halll MPaBHH CHCTEM AO3BOAbAaBa YYECHHUIIIMA
NpaBHHUX IOCAOBA NPEANPOLECHO OApHIIalbe OA Ty>KOe 3a 3allTHTY CBOjHX
npasa.

TauHo je Aa Ap>KaBH HHje CTaAO AO TOra Aa ce rpabaHu napHuue. AAu
NIPHPOAAH NVT Aa ce H30erHe CyACKa UHTepBeHLHja Tpeba BHAETH V BaHCVA-
CKOM (MaTepHjaAHONMPaBHOM) TIOpaBHAIY, a He Y 3aKAVUEHY YTOBOpa KOjUM
rpabaHuHy Cy0jeKTHBHO MpaBO ocTaje 6e3 MOrVHHOCTH Aa TPa’kH H-EroBY 3a-
LITHTY.

MoryhHOCT Aa IMOBEpHAAI] OAPHLIAFEEM OA HM3BpLICHA AHIIH MaTepHjaAHO-
MPaBHU 3aXTeB NPHHVAHE CHAE, NPEACTaBha jEAHHH INTO3UTHBHO-TIDABHH apry-
MEHT 32 MHIILbEe A2 je MaK O HeTy>KUBOCTH Moryhan: McruHa, Ta MorvhHocT
riporHcaHa je v § 35. 3akoHa o u3BpuIewny U 00e36eberwy oA 1930. 3a u3BpLIHU
IIOCTYTIaK, aAH HEMA CYMIbE€ Aa OHa IO aHAAOTHjH CTOjH OTBOPDEHA U 3a IapHHY-
HH: AKO ce TIOBEpHAALl MOXe, 3aAp>kaBajyhu cBoje cyGjeKTHBHO NpaBo, oApelin
CVACKE 3aIlITHTE Y MpOIEAVPH peaAH3allHje, TELUKO je BHAETH 3allTO OH TO He

Gu MOrao VYHMHHTH Beh 3a KOTHMMOHHM nocTymak. Ho, oBaj aprymeHT uMa cBO-
jv BpeAHOCT 3a ctapo npaBo. OH GH AaHac Morao GHTH oAAy4dyjvhH caMo ako

6HcMO, mpuMemyjvhH 3aKOH O HEBAa>KHOCTH IpPaBHHUX IPOIIHCA, HAIIAH Aa je
IIOMEHYTO MPABHAO Y CKA3AY ca MMPaBHUM CHCTEMOM COLHjaAHCTHUKe Jyrocaa-
BHj€, a TO je OHO Y LITO HHUCMO yBepeHH. [IpOTHB MaKTa O OAPHUAIKY OA H3Bp-
lIeha MOTY Cé HaBeCTH HCTH OHH Pa3A03H KOjH CY HalpeA H3HEeCEeHH NMPOTHB
YroBopa O HETY>KHBOCTH (53).

V aAaHallllbeM jYTOCAOBEHCKOM MMpaBy HeMma oApeAaba koje 6H 3a Heke
OAHOCE H3PDHYHO HCKAYYHBaAe MOTVAHOCT VrOBODHOI OApHIlama OA NpaBa Ha
Tyk6y, Kao LUTO je TO CAyyaj ca HeMaukum npaBoM. OTyaa 3a Hallle IpaBO

(52) V crapnjoj HemMaukoj AHTEpaTypH je Kao MOTHB HaBeAeH CTPax KOjH AYXHHK oceha
oA cyaa. ITopea Tora, moByAa ce MoXKe CaCTOjaTH Y TOME IUTO AP>KABHH CAYKOEHIK JKeAl Aa H3-
GerHe HaCTaHaK 3aKOHCKe AY’KHOCTH obaBeluTaBara CTapPEUIHHE O TOME Aa je MPOTHB ibera Nokpe-
HYT CYACKH noctynak. (BHAZA Reichel, JJ 1911. ctp. 409). Aok OBaj ApYTrH pasAor 3a jYTOCAOBEHCKO
MpaBo He AOAa3H y 063Hp, OHaj NMpBH je HeyGeasuB. Ko mpema cyAy oceha ¢oGHjy, Heka BOAR
NapHHUY Mpeko nyHoMmohHHKa!

(53) Buan IMo3mnuh, ctp. 517. n 518.
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HeMa BPEAHOCTH IAEAUIITE KOje TY MOTYHHOCT U3BOAH TYMauelbeM a contrario
H3 TaKBHX OApeAaba.

He BHAHMO ONpaBAakb€ HH 3a CTaB 10 KOME je CIIopa3yM O HETY>KHBOCTH
MMyHOBa’KaH aKO je 3aKAV4YeH NMPHUAHKOM 3aCHHBalha MaTepHjaAHONIpaBHe oba-
Be3e, AOK je 6e3 IMpPOLIECHONPaBHOT AejCTBa ako ce THue obaBese Koja Beh Iio-
croju. UuMme ce Moke GPAHHTH OBO Da3AHKOBame? AKO CTDaHKe MOTY HCKAoY-
YUTH IIPaBO Ha TY>KOY 3a 3alITHTY jeAHOr CYOjeKTHBHOT IpaBa KOj€ VIIPaBoO V
TOM TPEHYTKY HacTaje, HHje jaCHO 3alliTO He MOTY TO HCTO VYHMHHTH H 3a jeAHO
npaBo KOje je HacTaAO paHHje. YONITe, YHHH HaM Ce Aa 32 OBaKBE AMCTHHKIIHje
HeMa MecCTa, Hero TpebGa IMPUXBATHTH jeAaH HMAH ADVIH CTas.

Hajsaa, ocraje jour M mo3uBame Ha MOIVAHOCT yroBapama H30paHOr
cyAa. OBaj apryMeHT Hac. yOebyje Mamwe Hero W jeaaH Apyrd (%¢). ITo mamem
MHIIIAEHY, CMHCA0 apOHTPa’>XHOT CIIOpa3yMa He AE€XH Y OAPHIalkhy OA ITpaBHE
3amruTe. IToBepaBajyhn cnop H3GpaHOM CYAY, U jeAHa U Apyra cTpaHa xohe Aa
ce 0 BEeMY AOHece OAAVKa cHabAeBeHa ayTOPHTETOM IPaBOCHAKHO mpecybene
CTBapH, AAKA€ TaKBa, Koja he HMaTH CBOjCTBO H3BpLIHOT HacAoBa. To je ympa-
BO OHO LITO OHe, CBaKa Ha CBOj HAauWH, JKEA€ A2 IIOCTHTHY H V NapHHLH IPEA
ADXaBHHM cyAoM. Peu je, Aakae, camMo O TOME Aa OHE CBOjOM BOAOM MEHajy
[IPaBHHU NYT KOJHM Cce IpaBHa 3alllTUTa IOCTHIKE.

IIpeAwa pa3marpamba yuyhyjy Hac Ha 3aKkmydaKk Aa CIOOPasyM O HCKAY-
yemYy TVKHBOCTH HEMa IIPOLIECHONPABHOr AejcTBa. IIpH ToMe HHje OA 3Hauaja
Aa AU je TakBa CarAacHOCT IIOCTHTHYTa IIPHAMKOM 3aKAV4€lha MPaBHOT I0CAA
Ha KOjH Ce OHa OAHOCH, HAH HaKHAAHO, MOKAa TEK IIOIUTO jeé AOLIAO AO IIOBpe-
A€ TpaBa. '

AAHM, MOPHITATH TPOLIECHOIIPABHO AEjCTBO He 3HAYM IOPHLIATH M MaTepH-
jaaHOmpaBHO. 3aKkAyUyjyhH Clopa3yM Y KOMe Ce TOBOPH O HEMOAHOLUEHY TV K-
6e, UAM O HeymoTpeGaraBalby IpaBa Ha TYXKOY, CTpaHKe OOMYHO HMMajy Y BHAY
cAMO Cy6jEKTHBHO IIpaBO, a HE HEToBYy 3alUTHTY NpeA cyAoM. IIpema ToMe,
pactum de non petendo in perpetuum, peAOBHO, HIMa HCTO A€jCTBO Kao H Yro-
BOp O OTIyCTy Ayra. CAWYHO TOM€, MaTEPHjaAHOIIPABHY MOCAEAHMIY IIPOH3BOAH
U pactum de non petendo in tempus: OH 3Ha4ud CIOPa3yMHO OAAararb€ AOCIIe-
AocTH obaBese (55) (%¢). AKO cyA, HaIlpOTHUB, CTEKHE VBEPEHE Aa CY CTPaHKe
OAHCTa XTE€AE AA CE€ IHXOBHM CIIOPA3YMOM CaMO HCKAVYH Ty:K0a, OHAA TakKaBp
CIIOpa3yM HEMa HUKAKBO MPOLIECHO AejcTBO. MaTepHjaAHOMIPaBHH CMHCA0 MOXKE

(54) Cymmy v y6eAAHBOCT OBOT apryMeHTa HM3pakaBajy M HEKHM ayTODH KOjH CY HHaue NpH-
CTaAHIle AONYIUTEHOCTH CMOpa3yMa O HCKAdVYely mpasa Ha TyxOy. Buam Terré, crp. 20.

(55) PaAu ce, AakAe, y oba cAyuyaja O YroBOpY, a He O jEAHOCTpaHOj u3jaBH. Buau Ennecce-
rus-Lehmann, crp. 284. u 285. AY)KHHK, AaKAe, MOXXE A2 Ce Ca [I0OBEDPHOYEBOM H3jaBOM O OCAOGO-
bewy OA Ty:kGe He CAOXKH.

(56) 3a aycrpHjcko mpaBo 1ako Fasching (ctp. 9). Ehrenzweig MHCAM Aa Y OAPHLamy OA
TyKGe OOHYHO A€KM YCAOBHO OApHUame OA camor mpasa (I B., crp. 313). YV HeMauykoj HayuM CAHY-
HO Hellwig, KOjH MaTepHjaAHONMPaBHH. CMMCA0 OApHLalma OA TYkGe He y3HMa 3a peaoBaH (Syst.,
cTp. 451). V. Tuhr, 3a wBajuapcKko NpaBo, CMaTpa Aa CNOpPa3yM O HETYI)KHBOCTH, MO NMpPABHAY, 3HA4H
OTIIYCT AYTa, aAH H3Y3€THO MPOH3BOAH MPOLECHO AEJCTBO, H TO Yy CAy4ajeBHMa YV KOjHMa IOBEpHAal
HMa HHTEpeca Aa OCTaHe NpH CYGjeKTHBHOM NpaBy, Ha MpPHMep, aKO JXKEAH A2 3aADXKH 3aA0TY HAH
Aa CBOje MOTpakHBaie YynoTpebH 3a npebGHjame U cA. (ctp. 449. u 571). Hu Oertmann ue orpa-
HHYaBa AEjCTBO MOMEHYTOr CrnopasyMa Ha npouec: CMHCao TaKBOr YroBOpa NPOHCTHYE H3 OKOAHO-
CTH MojeAMHayHOT CAyyaja. IIpn ToMe ce BehiuHOM HamepaBa oOAAarame Aocneaocrd (crp. 430).
Enneccerus-Lehmann y3aumajy Aa criopasyM KOjHM ce noBepHaall o6Be3yje Aa He TyXH 3a oApebe-
HO BpeMe HAH Aa HE TYXM OApebeHO AMLle, HMa CMHCao YroBopa O OTMYCTY Ayra, ca cAabuinm
AejctsoM (cTp. 285). 3a coBjeTCKO MpaBO y3HMMa ce, NPOCTO, A2 OApeAbGa O OApHUamy OA Tyx6e,
VHECEHO Y YTOBOp, HEMa NPABHOT 3Hauaja: 3aMHTEPECOBAHO AHLE MOTAO OM ce Hnak O6paTHTH CYAY
(Kommentapuiti, crp. 11).

3
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ITOMEHVYTH NaKT HMaTH caMO KaA ce THue jeAHe nocrojehe obaBese. Ako je, nak,
3aKAbYVUYEH HCTOBPEMEHO ca IMPaBHHM IIOCAOM Ha KOjH Ce OAHOCH, OH ocTaje
0e3 MKaKBOr yTHllaja Ha CYGjeKTHBHO NMpPaBO H HEroBY 3aLUTHTY.

III

Ocraje joiu Aa ce ca HEKOAMKO peuyd OCBDHEMO Ha IHTAEe TYKHBOCTH Y
MebyHapOAHOM NMPHBAaTHOM ITpaBy. Aa AH cyA Tpeba jeAHy o0aBe3dy Koja je mo
lex fori HeTy>KHBa, Aa y3Me 3a TY’KHBY aKO OHa Io lex causae uMa IPHPOAV
jeAHe TOTIIVHe oGaBe3e, H oOpaTHO? Tako, Ha mpumep, N0 GPAHIYCKOM MPaBy
HEKH BHAOBH HIDE H OMKAAAe AOBOAE AO NMOpPdeKTHOr (TY>KHBOT) MOTPa’kKUBaHa
(KOICKE H aTAETCKe TpKe H Apyra CIOpTCKa TaKMm4yera — 4A. 1966. II.
ITuB.) (57). Y HexuM ApYrUM npaBuma obeharbe 4uMHHAGE MO OCHOBY TaKBHX
nocaoBa paba HaTypaAHy oGauranujy. IIpeArse mHTame MOKe Ce NOCTABHTH H
3a CAyYaj Aa MO jeAHOM OA ABa 3aKOHa NOTPa’XKHBale HHUje CYACKH 3aluThhe-
HO, a 1o ApyroM je Henoctojehe. Tako je y HeMaykoM mnpaBy oGaBe3a naaha-
1ba HarpaAe 3a IOCpeAOBakbe V LAY 3aKhbyuerwa Opaka jeAHa HaTypaAHa oo-
auranuja (§ 656, BCB), AOK je no jyroCAOBEHCKOM IIpaBY YTOBOD KOjHM Ce Tak-
Ba HarpaAa npeABuba, HuinTaB. HAH, ycMeHHM oGehialbeM IOKAOHA 3aCHMBA Ce
Mo jYTOCAOBEHCKOM ITpaBY jeAHa HemnoTniyHa oGaBe3a, AOK no I'pabaHckoMm 3a-
koHHKY PCOCP HemomrToBarke HOTapHjaAHe dopMe IOKAOHA 4YHja BPEAHOCT
npeAasn 500 pydasa, yuHH oGaBe3y HeBaXXHOM (ua. 47. y. B. ca ua. 247).

TAepuIliTe, A2 je TY>KHBOCT, KAaO IPOLIECHONIPABHH II0jaM, CTPOrO OABO-
jeHa oA CyOjeKTHBHOT ITpaBa, VIIVAvje Ha 3aKadydaK Aa CVA IMHTake HEeHOr IIo-
cTojarba Tpeeba YBEK Aa LIEHH Ca CTAHOBHILITA CBOI HAIJHOHAAHOT 3aKOHa (lex
fori) (%).

ITo ApyroM cxBaTamy, 3a IIHTamwe TY)KHBOCTH MEpDOAaBaH je lex caiisae.
To 3naun Aa he cyA 00aBe3y y3eTH Kao HENOTIIVHY aKO OHa IO CTaTyTy Ipas-
HOT MOCAa HMa TaKBY CHary, YIpKOC TOMe IUTO je TY>KHBa IO 3aKOHY 3€M.ve
cyAa. M oGpaTHO, IO HCTOM CTaHOBHIUTY, 00aBe3y Koja mo lex fori HHje 3alITH-
heHa Ty>xkGoM, cyA he y3eTH Kao NOTIVHY aKoO je Kao TakKBa mpeAasubeHa vy
CTpaHOM 3aKOHY KOjH Ce NpuUMelbyje Ha NMpaBHH mocao (3°).

(57) Heke Apyre mpHMepe H3 YIIOPEAHOT MpaBa BHAH KOA Riezlera, ctp. 126. u caea.

(38) Y ToM CMHCAY 3a MTaAujaHCko mpaso (Liebman, Koju CBOj CTas mo OBOM MHTamy H3-
paskaBa KPO3 MHCAa0 Aa CYy NOCTOjam€ M MPHXBaTAHHBOCT aKUMjE, KaO H YCAOBH HEHOr BpLUCHaA,
ypebenn no lex fori, 6e3 o63upa Ha 3aKOH KOjHM je PeryAHMCaH CMNOPHH MaTepHja\HOMPAaBHH OAHOC
(ctp. 39). CanuHo H Fasching moBoAOM AOMVIUTEHOCTH TyxGe 3a yrBpbiBame (cTp. 62). Y Haueay,
3a lex fori ce u3jaumsasa H Kralik. MebyTHM, oBaj mHcall oAMax AOAaje Aa je CTBap KBaallgplika-
UHje nHTalme Aa AH H3BECHE HOpMe O HCKbydelmy HAH OrpaHHYewmy TV)KHBOCTH Tpeba y3eTH Kao
MaTepHjaAHONMpaBHE HAM NPOLECHONPAaBHE, YCAEA HHXOBE TECHe Be3e ca OApPebeHHM Hopmala aare-
pHjaaHor mpasa (cTp. 12).

(59) 3a Hemauko npaBo, Tako: Frankenstein (ctp. 358); Schoch, Koja y3HMa Aa je HeTVAKH-
BOCT CTaTyTapHa rpabaHCKiM (MaTepHjaiHHM) MPAaBOM H Aa Ce€ MPH TOME YOMWTS HHje MHTAMAO Hi
HeKy mnpoueciionpaBHy KBaauéukaumtjy (ctp. 60); Riezler, xojHM H3pakaBa Ii3BECHY CYMIbY Camo
KaA Ce PpaAH O NpPHMEHH eHraeckor mpasa (cTp. 125. i caea.). H3rieaa Aa HCTo cTaHOBHUITE 3a-
cryna u Kegel xaA Kaske Aa MEPOAABHH MpaBHH NopeAak TpeGa Aa BaKH 3a jeAQH MaTepHjaiiio-
TpaBHH 3axTeB Y cBakom noraeay (crp. 205). ITo Guldeneru, u 3a 1IBajUapCcKo MpaBO MePOAaBHA
je MaTepujasHONpaBHa HOpMa MO MHTAlY Aa AH je MPaBHH OAHOC TyxiB (IZPR, ctp. 9). Hamporus,
Batiffol 3a ¢paHUYCKO MPaBO CYMH-A Aa C€ OBAE MOXE Aa OAPKH OIMITEe HAayeio Koje oBauraunjy
noApebyje 3aKOHY HEHOT H3BOpa. Pa3ior 3a TO A€XH Y OPHPOAH HenoTnyHe obase3e, Koja CBOJY
Kay3y HaaasH y Ayry casecta. OBaj ayTop, 1iHaye, Hema cacBHM oApebeH cTaB mo NMHTamy KOjv
HopMy Tpeba MpHMEHHTH Ha NPHPOAHe obasele (crp 591).
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MH CMO COpeMHH Aa IIPH3HAMO NPEAHOCT ADYIOM OA H3AOXKEHHX CXBa-
Tara. Y IIPHAOr TOT TAE€AMINITA HAaBOAMMO Pa3AOTe KOjeé CMO H3HEAH HAIPEA,
nocMaTtpajyhu TY’KHBOCT Ha IAaHY IIOA€A€ 3aKOHOAABHHX KOMIIETEHLHja V
deaepaTuBHO ypebeHoj Ap>xaBu. IIpuMeHa lex fori y OBOM IHTarby 3Haud NOT-
ITVHO OABajalbe TY>KHBOCTH OA CY0jEeKTHBHOTr IIpaBa, IUTO HaM Ceé YHHH Heomn-
paBaAanunM. ITponHcyjvhiH ImpeTnocTaBKe 32 HaCTaHaK jEAHOT MOTPa’kKHBalba, 3a-
KOH He NPpenyIlTa MPaBHOM NOPETKY APYre 3eMbe ITHTAaEe AA AH TO IIPaBO MO-
JKe Y)KHBATH 3alUTHTY IPeA HBeHHM CYAOBHMa. 3ap CY CTPaHKe, 3akanbyuyjvhu
IMpaBHH ITOCA0 NO jEAHOM 3aKOHY IO KoMe ce paba IOTHyHa obaBe3a, JXeAeAe
Aa Ce OBa CMaTpa 3a HecaBplUIEHY aKO je Kao TaKBY NpeABHDA 3aKOH 3eMbe
cyAa? Hamrem npaBHOM oceharmy OAroBapa CTaB Aa Ce€ IUTaibe TY>KHBOCTH ype-
byje MarepHjaAHOIPABHHM IIOPETKOM KOjHM je€ DETVAHCaH H3BOp OGAWTAalMja.
OTyAa MHCAUMO Aa Ce IHMTaise CIIOCOGHOCTH CYOjeKTHBHOT IpaBa 3a IPaBHY
sawutuTy Tpeba Aa mpocybyje mo lex causae. 1 vy mapHHIIE Y KOjO] AOAasH AO
IpHMeHe KOAM3HOHAa HOPMa, CMHCA0 IPOlIECHONPABHOr CXBaTarba, KaKo CMO ra
HaIpeA HM3AOXKHMAH, CACTOjH Ce CaMO V TOMe IUTO he jYyrOCAOBEHCKM CYA OADa-
LHUTH, KaO HEAONVILNTEHY, jeAHY TY>KOy 3a 3allITHTY NOTpaKiBamka HETY>KHBOT
N0 3aKOHY MEPOAABHOM 3a IIPaBHHU Nocao (5°).

MebyTuyM, npumeHa lex causae TpeGa Aa TPIM 3HayajHa OACTYIama Y KO-
DHCT CYIIPOTHOr mpuHuuma. HaMme, O HeKUM IIMCIMMA, IPOTHBHO je AOMa-
heMm mpaBy Aa cyA, npuMewyjvhHu cTpaHy 0OApeAOYy, y3Me Kao TY>KUBY jEAHY
o0aBe3y KOja MO HEroBOM HAIlHOHAAHOM 3aKOHY HHje CYACKH 3alutuhieHa H3
pasaAora jaBHOT mopeTka (61). AoAajeMo ca cBoje cTpaHe Aa 6Gu CyA, 3acTyma-
jvhAH AOCAEAHO HCTH CTaB, MOpao OAGHTH IIDUMEHY CTPaHOT IIpaBa IO TY>XOH
3a OCYAY Ha HCOVIEH-e jeAHe o0aBe3de KOja je II0 CTpaHOM MpaBYy HENOTIIVHA,
a mo AomaheM HuiiTaBa.

CraB mpeApaTHOT jYrOCAOBEHCKOT 3aKOHOAaBlla OHO je IO INpeArmeM ITH-
Tamy jacaH: HepocTaTak TY’>KHBOCTH KOJH je HaAa3HO CBOj OCHOB Y OO3HpHMa
jaBHOT TNOpeTKa, MPEACTABAA0 je CMETHY 3a AO3BOAY H3Bpirewma (82). M3 oBor
NpaBHAA IPOHUCTHIIAAO je Aa CTPAHH 3aKOH, VTOAHMKO IIpe, HHUje CMeOo HH Y Iap-
H:ITH Aa OyAe nmpuMmermeH Ha o6aBe3y KOjoj je Aomahe mnpaBo yckpahuBaao
CYACKY 3alllTMTY H3 pa3Aora jaBHOI noperka. ¥ AHTEpPaTYpH Ce Kao IPHMEpH
HaBOAe IOTpa’kHBalba B3 HUIPE, ONMKAaAe U AHdepeHLHjaAHOT mocaa (83).

OaroBapajyhe oApeADe Halller AaHAIIEr HpaBa Mame cy jacHe. Y craBy
1, uaana 20. YBOAHOT 3aKOHa 32 3aKOH O NAPHHUYHOM ITOCTYIIKY PEYEHO je Mpo-
cTo Aa he ce OAAyKe CTpaHMX CYAOBa H3BPLIHTH aKO CY HCIIVE:EHH YCAOBM
NPOIMHCAaHU M 3a IPH3HAIhE OAAVKE CTPAHOT CYAa V CTaTyCHOj crBapd (ua. 17.
u 18). Kao jeaaH oA HeraTHBHMX YCAOBa, npeABHbBeHo je vy uaany 18, craB 1.

(60) Y H3A0XKeHOM CMHCAy, Schnorr v Carolsfeld, ctp. 250.

(61) 3a Hemauko mpaBO Tako cMmarpa Nussbaum, umajyhu y BHAY 00aBe3y H3 jeAHoOr Gep-
3aHCKOT M0CAQ, KOja je [0 CTPaHOM MpaBy TY>KHBA, aAM IO HEMaukHM MOjMOBHMAa HeMa TO CBOjCTBO
nowro je Tpeba OKapakTepHCaTH Kao AHbEpeHUHjaAHH M0Ca0 HAH Hrpy Ha cpehy (crp. 279). CaAnu-
HOo M Kuhlenbeck (ctp. 149). Riezler o3HayaBa TO  TAEAHIUTE Kao BAaAajyhe y Hemaukoa mnpaBy
(cTp. 126).

(62) YV § 5. 3akona 0 u3Bpuewy H obesbebemy, oA 9. 7. 1930, 6uAa je caspxaHa caeaeha
oapepGa: ,,Hako nocroje mpernocraBke mnoMeHyTe y §§ 3. M 4. Hehe ce AO3BOAHTH M3BpLUEHE MAM
KOja U3BpIUHA paAla Y OBHM CAyYajeBHMa: ... 4) ako OH ce M3BpLUEHEM HAH H3BPILIHOM DPaAHOM
HMao NPH3HaTH TaKaB IpaBHNI OAHOC HMAM OCTBAapHTH TaKaB 3axTeB, KOjeM V Hauoj Ap)KaBH IO
HWEHHM 3aKOHMMa M3 06G3Hpa jaBHOr MOpeTKa HAW MOpaAa HHje NPHU3HATa BasaHOCT HAH TYXKHBOCT. '

(63) Marujeeuhi—Yyaunoeuh, crp. 808; Neumann—Lichtblau, ctp. 328.
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HCTOT 32aKOHAa Aa NPHU3HAWke OAAVKE HHje IPOTHBHO jaBHOM IOPETKy Jyrocaa-
Buje. ¥ BakeheM 3aKOHY ce, AaKAe, He TOBODH O HEAOCTATKY TY:KUBOCTH. Ila
HMaK, CIPEMHH CMO Aa LINTHPAHO] OAPEAOH AaMO OHaj CMHCA0 KOjH je m3paskeH
Kpo3 oAroBapajyhe MpaBHAO cTapor mpaBa. AKO Ce jEAHOM IPHXBATH IPHHITUIL
Aa Ce Ha IHTamwe TY)KUBOCTH NpHMEWVje lex causae, OHAA OBO IpaBHAO Tpeba
Aa TPIH OACTVIIale CaMO VY CAyYajeBHMa Y KOjHMa TO HaAa’ke jaBHH IIOpeAak
3eMmpe CyAa. YV TakBHUM CAyYajeBHMa AOAA3H A0 NpuMeHe lex fori. CTpaHH 3a-
KOH ce, IpeMa TOM€, HE MO’KE€ NPHMEHHTH Ha obaBe3y KoOja je MO jyrOCAOBEH-
CKOM IIpaBY HEINOTIVHA, a Taj HEH HEAOCTaTaK HMa CBOje IPaBHOMNOAUTHYKO
ONpaBAaE Y Pa3AOly jYTOCAOBEHCKOI jaBHOT MOpPETKa (HMIpa, OonkAaAa, Aude-
peHuMjasHu nocao). Hcro To 6u BasxuAo U 3a o6aBe3y KOja je MO CTpaHOM
npaBy HEMNOTIVHA, a MO jYTOCAOBEHCKOM HHINTABa, Kao Y INPEAEM NPHMEPY
Ca yroBapameM HarpaAe 3a nocpeAoBawe y O6paky. HampoTus, kaA ofjaimme-
b€ HETY>KHBOCTH IO AoMalienm mpaBy He Tpe®a BHAETH Y 3AlUTHTH jaBHOT IIO-
peTka (ycMeHo obehame NMOKAOHA, 3aCTapeAO IOTpPa’kHBake, BHUINIAK IIPEKO H3-
HOca VYTBpheHOr NPHHYAHHM IOpaBHAILEM), OHAA AOAAa3H AO IpHUMeHe lex
causae.
Ap Bopueoje Ilo3nuh

PE3IOME
Aonycrunsocts Tpebo8aHUs 8 UCKO80OM nopadke cybbexTuéH010 npasa

B cratnre aBTOp pa3GHpaeT MpOGAEMY IIPAaBOBOH ITPHPOABI AOITYCTHMOCTH
TpeGOoBaHHsI B UCKOBOM NOpSIAKE CYGLEKTHBHOTO IIpaBa, MOA KOTOPOH cAeAyeT
MMOAPa3yMeBaTh CIIOCOOHOCTh AQHHOTO IIpaBa OBLITh ITIPSAMETOM 3aIUTHl OT
HapyiueHus. B AaHHOM Bomnpoce BO3MOXKHBI ABE€ TOYKH 3peHHs. ITo OAHOH, AO-
ITYCTHMOCTh TPeGOBaHHA B HCKOBOM IIOPSIAKE SIBASIETCS MaTe€pHAABHO-IPaBO-
BbIM TOHATHEM M KaK TAaKOBOE BXOAHT B KDVYT ITPAaBOMOYMI{, COCTaBASIOLIIHX
cyGbeKTHBHOE mpaBo. IIo Apyroil Touxe 3peHHs, pedb HMAET O MPOLIECCYAABHO-
-IpaBOBOM TOHATHH. AaHHasi mpoGAeMa SBASIETCS HE TOABKO TEOPETHUECKOH,
HO MMEET TaK’Ke U MPaKTHYEeCKOE OTPa’KeHHE B MO3HTHBHOM IOTOCAABCKOM IIpa-
se. Ecau AomyctiMocte TpeGoBaHHS GyAeM pacCMaTpHBaTh KaK MaTepHAaAbHO-
-MPaBOBOE TIOHSITHE, B TAKOM CAY4Yae CVA, pasGHpalomuii XoAaTaHCTBO O 3alld-
Te 00s3aTEeALCTBA, HEMOAAEXKAIIET0 CYAeOHOMY pPa30HPATEABCTBY (IMPHDOAHAS
o6AHTaLMsA) BEIHOCHT peElleHHe, ADVITHMH CAOBaMH — DeIllaeT O CaMOM CYOBEK-
THBHOM IIpaBe. B ITPOTHBOIIOAO’KHOCTh 3TOMY, ITPOLIECCYAABHO-ITPaBOBasi TOUY-
Ka 3pEHHs O3HAuyaeT, YTO AOMYCTHMOCTbL TPeOOBaHHS HMEET IPHPOAY NpOLeEC-
CYaABHO-TIDABOBOM MPEANIOCHIAKH H CYA NPHCY>XAAQ€T CBOHM DelIEHHEM, OTKa-
3BIBasi B PACCMOTPEHHMM HCKOBOTO 3asiBA€HHS, HECOOTBETCTBYIOIIEro TpeboBa-
HHUSIM 33aKOHa, T.e. MOCTYMaeT TaK, KaK NOCTYIHA OLl H B OCTaAbHBIX CAVYAsKX,
KOTAa CTAaAKMBAaeTCSi C OTCYICTBHEM 3aKOHA, NPEAYCMAaTPHBAIOILIETO BOIPOC,
MOAAEIKAIIMIT pa3pellleHHI0, HallpHMeED, B CAyYYasiX €CAH 3asiBAEHHE He ITOAAe-
JKMT PDacCCMOTPEHHIO B CYAEOHBIX OpraHaX, €CAH He CVIIECTBYET IIOBOAA K
MPEABSIBAEHHIO HCKA U T.A.

ABTOp AONYCKa€T BO3MOJKHOCTB, UTO OOe TOYKH 3PDEHMS MOJXKHO OTCTa-
UBaTh, HO B CBOHX BBIBOAAX OH BCe JK€ BBICKA3BIBAE€TCSl 3a HPOLIECCYAABHO-
-MpaBOBYIO TOUKY 3peHMs. [AaBHBI ero apryMeHT — IpaBO Ha MOpeAbsBAe-
HHe HCcKa (action) sIBASIETCS IIpaBOMOYHMEM ITYyOAHUYHO-TPABOBOIO XapaKTepa,
HE BXOASIIIIHM B COCTaB CYOBEKTHBHOIO IIpaBa, a NMOAYYAlOUIHM CBOE BBIpaXKe-
HUE B IPABOOTHOIIEHHSAX HCTLA K CYAYV.

B cTaThe NMOABEPraeTrcs PacCMOTPEHHIO H BONPOC MOJKET AH HOCHTECAB
CYOBEKTHBHOTO IIpaBa IO AOTOBOPY OTKAa3aThCs OT OOpallleHHS B CYA. ABTOD
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KOHCTATHPVET, YTO B TEOPHU U CYAeOHOH NpaKTHKE KANHTAAHCTHUECKHX CTpaH
[peBaAHpYeT MHEHHE, UYTO NOAOGHBIH AOTOBOD AOMYCTHM. ABTOp u3Aaraer piaA
apryMEHTOB, MPUBOAMMEIX B HayKe B 3allHTY AQHHOH TOUKM 3peHus. Cam xe
OH IPOTHBOIIOAOXXHOTO MHEHHsS. BBWAY TOrO, YTO NPEAOCTAaBAEGHHE IpaBa OO-
palleHHs] 3a CYA€OHOH 3alUTOH IpeACTaBASEeT cOOOH IMPaBOMOYHE ITYGAHUHO-
ZIPaBOBOTO XapaKTepa, TO M CyOBEeKT IpaBa HE MOXKET pacroAaratb UM IO
CBOEMY VCMOTDEHHIO, TOAOGHO TOMY, KaK HE MOJKET DacrnoAaratb HH ApPVYTH-
MH, TAKHMH >Ke KaK 3TO, TDAaBOMOUHSIMH. BBHAY TOro, 4To B 3aKOHE€ HET IIO-
AO>KEHHUH, KOTOphle ObI IOAHOCTBIO ITOAKPDENHAH IIOAOOHVIO TOYKY 3PEHHI,
aBTOD BO3ABHMTaeT B KauyecTBe apryMeHTa H COOOpaXKeHHs NpPaBOBOH MOAHUTH-
KH, OTBEYalollle COLIMAaAMCTHYECKOMY OOLIECTBEHHOMY CTPOIO.

SUMMARY
Prosecution in Subjective Law

The author treats the problem of the legal nature of prosecution in
the matter of subjective law. The term prosecution should be understood here
as an institute whose attribute is the right to legal protection. Two appro-
aches are possible in this matter. Under one prosecution is a material legal
notion and as such it makes part of the powers of which the subjective law
consists. The other approach has that it is a notion of the law adjective. The
problem is not theoretical only, but it has practical repercussions in the
Yugoslav positive law. If the right to prosecution is taken as material, legal
notion, the law-court in a suit demanding protect'on of an obligation which
cannot be the matter of prosecution (natural obligation) adjudges and this
means that it makes judgement on the grounds of subjective law. Contrary
to this, the notion of the law adjective that prosecution is in nature a suppo-
sition of the law adjective, and that the law-court would adjudge by rejecting
the accusation on the grounds of its not being permissible, i.e. it would pro-
ceed as in other cases in which it states that there is an unavoidable impedi-
ment, such as for instance incompetence of judicature in general, lack of
legal interest for the prosecut:ng party, etc.

The author allows that both arguments could be defended, but conclu-
des that he is in favour of the concept of the law adjective. His chief argu-
ment is that action is a power of public law and it does not come in the sub-
jective law, but is manifested in the relation of the prosecuting party to the
law-court.

The article also treats the problem whether the exponent of the sub-
jective law can give up by contract the right to prosecute. The author points
out that in theory and judicial practice of the capitalistic countries the stand-
point prevails that such a contract is permissible. He comments many argu-
ments in favour of this standpoint put forward in science. His conclusion is
contrary. Since authorization to request judicial protection represents a pub-
lic law authorization then the legal subject cannot dispose w'th it the same
as it cannot dispose with other authorizations of the same kind. For lack of
a legal text that would give a firm support to this approach, the author also
finds arguments in the reasons of the juristic policy suitable to the socialist
system.

RESUME
Action en justice relative au droit subjectif

Dans son article I'auteur traite le probléme de Ja nature juridique de
T'action en justice relative au droit subjectif. Sous cette notion il faut com-
prendre la qualité spécifique de ce droit d’étre l'objet de la protection juri-
dique. En ce qui concerne cette question il est possible d’adopter deux attitu-
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des. Selon l'une l'action introduite en justice est une notion matérielle juri-
dique, et comme telle elle fait partie d'un ensemble de pouvoirs qui consti-
tuent le droit subjectif. Selon I'autre concept'on il s'agit d'une notion de pro-
cédure juridique. Le probléme n'est pas seulement d’ordre théorique, mais il
a aussi des répercussions pratiques dans le droit positif yougoslave. Si I'action
en justice est congue comme une notion matérielle juridique, le tribunal dans
le proces intenté aux fins de la protection d’'une obligation qui ne peut étre
actionnée (obligation naturelle) statue par un jugement, ce qui veut dire
qu'il statue sur un droit subjectif. Par contre, la conception de procédure juri-
dique signifie que l'action en justice a la nature d'une hypothése de droit de
procédure, de sorte que le tribunal statuerait par une décision par laquelle il
rejetterait la demande comme inadmissible, donc il agirait comme dans les
autres cas dans lesquels il constate 1'existence d'un obstacle qu'on ne peut pas
écarter, comme par exemple l'incompétence de la justice en général, le man-
que de l'intérét juridique pour introduire l'action etc.

L’auteur admet la possibilité de défendre les deux attitudes, mais dans
la conclusion il se détermine quand méme en faveur de la conception de con-
ception de procédure juridique. Son argument principal est que le droit a
l'action est un pouvoir juridique qui ne forme pas partie intégrante du droit
subjectif, mais qui se manifeste dans le rapport du demandeur envers le
tribunal.

Dans l'article est traitée de méme une autre question, a savoir si le titu-
laire du droit subjectif peut renoncer par contrat a intenter une action en
justice. L'auteur attire l'attention sur le fait que dans la théorie ainsi que
dans la pratique des pays capitalistes prédomine l'opinion qu’un tel contrat
peut étre conclu. L'auteur a signalé une série d’arguments qui sont exposés
dans la littérature scientifique en faveur d'une telle attitude. Dans sa conclu-
sion il soutient l'opinion contraire. Vu que le pouvoir de demander la protec-
t'on judiciaire représente un pouvoir de droit public, il s’ensuit que le sujet
juridique ne peut en disposer justement de telle sorte, de méme qu'il ne peut
pas disposer des autres pouvoirs d’une telle nature. A défaut de textes de loi
qui représentent un appui solide pour une telle attitude, 'auteur trouve des
arguments aussi dans les motifs de la politique juridique qui correspondent
a l'organisation sociale socialiste.



PUMCKO ITPABO AAHAC*

1. BeAukH HeMauyKH HCTOpHYap MOM3eH IIOYeo je jeAHO CBOje IpeaaBa-
e caeaehunm peunmMa: ,TocrioAo (Tako ce oHAa oBpaliaao cTyAeHTHMa), He GuX
AMOrao Aa BaM FOBOPHM O MOAEPHHjOj CTBapH Hero 1ITo je crapu Pum” (1). Hma
v OBOM TBpbemy U pasyMbHBE 3abYOMEHOCTH jEAHOT HAVYHHKA Y CBOj NMPEAMET
H3yuyaBamwa. FICTO Tako ce MOKe IPHUMETHTH Aa OHO ILUTO je GHAO MOAEPHO VY
XIX Beky Moxke Aa u3ryGu cBaku 3Hauaj y XX Beky. Hnak, Aa MomM3eHOBO TBp-
beme HHje cacBuM Ge3 OCHOBa NOKyIIaheMo Aa MOKaXeMO H3Aa:Kyhu Heke CBO-
je u Tybe Haeje (2).

CBaka HayKa OOMUHO IOYHILE jJEAHHM ITHTAWEM, JEAHHM 3AuiTO: 3aUiTO Cce
H3y4yaBa, UyeMy CAYKH. Hako je AOHeKAe KOHBEHILIHOHAAHO, OBAKBO I[HTame V
cAyuajy Pumckor mpaBa uma 3Hayaj crBapHe noTpebe oGjalllssera H OMpaBAa-
a. 3aHcTa je cBOjeBpcTaH GeHOMEH OKOAHOCTH Aa Ce€ jOII YBeK, NMETHaeCT Be-
KOBa IIOCAE IMPOTIACTH PHMCKE ApKaBe, poy4yaBa IPaBO KOje je Y HOj HaCTaAo.

(*) TIpHCTYNIHO TpeAaBalbe OApP>kaHO OKToGpa 1968.

(1) IIpena KBH3H Y H3AaWy Ipyne ayropa: AHTHYKH PHM, npeBoa ca HTaaujauckor E. n
M. Bpynera, M. CaBuh, Beorpapa — /oyG.aHa, 1967, ctp. 213.

(2) ITocToju orpamMHa AHTepaTypa mocBeheHa YAO3H M HacTaBH PuMckor mpaea. HaBeauaio
camo Heka Aeaa:Appleton, Notre enseignement du droit romain, ses ennemis et ses défauts (Mé-
langes Cornil, 1 Paris, 1926, str. 41—79); Jaubert, L’enseignement actuel du droit romain en Fraan-
ce (Rev. intern. des droits de I'Antiquité, 1964, XI, p. 363—393); ABa Toma nocselieHa Kouakepy,
mucuy kmure ,,Europa und das Romische Recht’® (Miinchen, 1953.) caap»aj GpojHe paciipaBe OA
MHTepeca 3a Hamry TeMy, MebBy Kojuma GHMCMO HM3ABOjHAM jeaHy: Riccobono, La universalita del
diritto romano (L’Europa e il diritto romano, Studi Koschaker, 11, Milano, 1954, ctp. 1—11); vy
OKBHDY OOHMMHe 30HMpke mnocBehene Aambepy, Introduction a l'étude du droit comparé (Paris,
1938), jeaaH Aeo TOBOPH O YAO3H DHMCKOr IpaBa Kao OCHOBH eBPOMCKHX mpaBa (Section IV), v
KOMe Ce MCTHYe YAaHak, Takobe oA PHkoGoHa, Le droit romain dans les oeuvres de ses interpretes
(cTp. 234—256). 3HaTtaH MaTepiljar O YTHUAjy PHMCKOT IpaBa Ha MOjeAMHa €BpOMCkKa H Apyra HalH-
OHaAHa npaBa MoxKe ce Hahu y Atti del Congresso internazionale di Diritto Romano, Bologna
e’Roma (wtavnaHo y IMasuju 1935). Ileaecetux roauna je Baproutek, mpod. Ha mpaiukom Ilpas.
HoM ¢ax., oBjaBHo uaaHak: Come si dovrebbe studiare attualmente il diritto romano (Studi in
onore di Vincenzo Arangio-Ruiz nel XLV anno del suo insegnamento, I, Napoli, 1952, ctp. 317—
338), y KoOMme je H3AOKHO OCHOBHE HAeje MapKCH3Ma O AP)KaBH M TNpaBy NpPHMEHEHEe Ha DPHMCKRY
HMCTODHjy, Mo3HBajyhH Ha Kpajy HayyHHKe 3anapa Aa cBH 0e3 H3y3eTKa KDEHY Y3 ,,DaAHH HApOA,
ca CBHM OHMMA KOjH paAe Y MHDY 3a AOOGPOGHT AYACKOT DOAa H HampeAak uoBedaHCTBa''. Ovaj
4paHak je M3a3Bao peakusjy. Grosso My e 3amepno aormarusam (Ilpuxa3 y fura, 1953, crp. 419);
Biondi, Iglesias (Maapua) H de Castro Correa (Sao Paulo) cy moAeMHcaAn ca HHM. Ha9HHOM KOjH
je (kao M caM yaaHax Baprouieka) acoumpao Ha xAaaaH pat (Biondi, Scritti giuridici, MuaaHo,
1965, crtp. 500 u ca.: Iglesias, Storia di Roma, Diritto romano e ,mistero’’ del diritto, lura,
1955, crp. 10—17, de Castro Corréa, Interesse Atual dos Estudios de Direito Romano, HHayrypaaka
AckuHja, Revista da Faculdade de direito, Sao Paulo, 1966, ctp. 237—255). Yacomuc Labeo je 1956.
TOAHHE OTBOPHO aHKETY O CTYAHjaMa M HacTaBH PuMcKor mpasa y kojoj je y3eo yueuwhe Behu
6poj pomanHcTa, H3meby octaaux M Bajuh us Capajesa (Labeo, 1956, 1, cTp. 52—53) u Xopsar H3
3arpeba (ctp. 77—78). Ilpod. Xopsar Je moceGHO pedepHcao O MeCTy H YAO3H Pumckor mpasa y
HalleM ITPaBHOM CTyAMjy Ha Kourpecy y Bepoumu (Atti del Conresso internazionale di diritto ro-
mano, Bepora, 1948, 11, cTp. 481—492), ca cAnuHOM TemoM ce rnojaBHo 1963. y Epuceay (L'Enseig-
nement actuel du droit romain en Yougoslavie, pedbepat Ha cecuju Société d'Historire des droits
droits de I'Antiquité oa 18. cent.). IIpod. CrojueBnh je y TOKy cBor Kypca Ha Institut universi-
taire des études européennes (Topuno, 1961 u 1962) oap:kao mpeaaBathe ca Temom ,Le droit romain
et les droits des pays socialistes’’. OA 3Hayaja 3a Hally TeMy je M I1beroB uaanak, PuMmaHH 1
npaBo”’ (Anaau IIpagéno: ¢paxyarera, 1957, 2, crp. 172—181). Ipodecop Kopouwteu je y ABa maxa
mHCcao Npe paTa O OMUTEM 3Hauajy pHMCKor npasa: ,,Naloge moderne rimskopravne vede s poseb-
nim ozirom na razvoj rimskega prava’ (Slovenski Pravnik, 1929., wr. 7—10) u ,,Ob Stirinajetsto-
letnici digest’’ (Slovenski Pravnik, 1934, wr. 1—2).
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3ap je morylie Aa U AaHaC, Y COIHjaAUCTHYKOM APVIUTBY, PHMCKO mpaBo, npa-
BO jeAHe pDOOOBAACHHUYKE ApJKaBe, 3aCAYXKVyje Aa GyAe INpeAaBaHO?

ToBopehH yomuTeHo, AaKAe He ca TAeAHINTa CHeUHHYHHX 3axTeBa Koje
YV OAHOCY Ha HacTaBy PuMCKor mpaBa mocTaBsa Hallle ApYIUTBO, PHMCKO mpa-
BO Cce Ha NpaBHHM (aKyATeTHMa IIpeAaje H3 HCTHX pa3Aora H3 KOjHX Ce€ CTy-
AeHTHMa HAOCOdHje IpeAaje rpuka ¢HAOCODHja M CTYAEHTHMA YMETHOCTH
Hcropuja ymerHoctH. IIpaBuu cucremM Pmmaana je, Gap 3a oBaj Aeo cBeTa,
AaA€KO Haj3HadajHHje IOTAaB/ibe IIPaBHE HCTOPHje. AAH H OBHM Ce o0jalllmemneM
He Kake MHoro. Moske ce NMOCTaBHTH jeAHO Aasbe ITHTame: YeMy HCTOpHja yor-
1ITe, KaKBa je HheHa yAora Aasac.

2. Ayro je HcTopHja 3ay3uMaAa [OYacHO MecTo Meby Haykama. OHa je
OHAa 3TYCHYTA MEMOPHja YOBEYaHCTBA, HCKYCTBO MHHVAHX BEKOBa, IIOPYKa pa-
HHUjUX TeHepallHja, MpUMeHeHa eTHKa, U3BOp Bepe Y BEAHUYHHY CBOT HapOAAa.
Aa 6u ce cxBaTHAA CaAAIIKHOCT, MOPAjy Ce UCTPa’KUBATH ILEHH KOPEHH, a OHH
Aexxe Y mpormAoctH. CBe je oBo A00po H3pa3uAa IMO3HaTa H3peka: historia ma-
gistra vitae. Ha mpaBHUM ¢aKyATETHMA, U HE CaMO Ha NPaBHHM, [IOAOBHHY CTY-
AHMja obvxBaTaAe Cy HCTODHjCKe HAM IapaucTopHjcKke AMcuumnauze. XIX Bek
je Bek ¢dopMHpama TPaAHIIHOHAAHOT HCTOpHjcKOr MeroAa (PaHke), BeAMKHX
ycrexa HCTOPHjCKOIMpaBHe IIIKOAE€ YV OpOy4YaBawy PHMCKOT mpaBa (Mommsen,
Savigny, Puchta u Ap.). ’

Kpajem mpomiaor ¥ noyeTKOM OBOT BeKa AOMHHAIIHja HCTOPHjE V ADY-
INTBEHHM HayKama Irodeaa je Aa Tpma vAapie. He camo mro je Mopaaa Aa
ryou moyacHo Mecto Meby Haykama, Beh cy ce jaBHAA H MHINAEHA Aa HCTO-
pHja VOIIIITe H HeEMa XapaKTep HavykKe.

PasAora 3a oBaj mpeokpeT HMa BHILIE.

IIpe cBera, AOLIAO je AO IPOMEHa V CaMOM ITpeAMETY HCTOpHje Kao Ha-
YKe, H3MEIEH je TeMIO pa3BHTKa Apyirrsa. Hcropuja je oAyBexk nokasuBaaa
TEHAEHIIHjY Ka PHUTMY KOjH ce Y MV3HIIH Ha3uBa sempre accelerando. HUcky-
CTBO HOPMAAHOT YOBeYjer Tpajamka BUIIECTPYKO je GoraTHje Hero MKaA paHHje.
IIpuberaBame HCTOPHjH, KOja TpebGa Aa Aa NMOYKY HCKYCTBA PaHHjHX reHepaliu-
ja M BEKOBa, BHILlE HHje TaKo HeomxoAHO. IIITo je joul rope: oBakKBa IIOVKa
Mo)Ke Aa OyAe HEKODHCHA, YakK H mTeTHa. Huje ce caMo puram Aorabaja npo-
MEHHO, HETO je IOCA€ HHAYCTPHjCKEe H APYTHX DEBOAVIIMja CTBOPEHO APVIITBO
KOje je HYAHAO O0HMdbe HOBHHA, ADVILITBO Y KOMe Bajke HOBH 3aKOHH H Koje
HYAH HOBa HCKVCTBa. JeAaH OA pasaora Op3e kammuryArauuje ®panunycke 1941.
6GHO je M Taj IUTO CY HeHH TeHepaAH MHCAWAM v KaTteropHjama I cBerckor para,
HAKO je HOBa TEXHOAOTHja H HOBH OAHOC CHara 3axTeBao H HOBY BOjHY AOIHKY.

3a oBakaB OOpT KpHBa je H camMa HUCTOpDHja, OAHOCHO HCTOpHUYapH. Beanka
vAOra KOjy je HCTOpHja paHHje HMaAa AOBeAa je A0 xunepHcTopuama. Pern-
LIH3aM AOKYMEHaTa, HapO4HTO ,HEOOjaBAEHHX AOKYMeHara”’, 3aXTeB Aa HCTO-
puyap GVAe HempHCTpacaH pecTaypaTop IPOMIAOCTH, CBE jé TO CTBOPDHAO HCTO-
PHjCKH AaprnvpAapTH3aM, HAH Gore l'histoire pour Uhistorisme. IIto je Hemo-
TpeGHU]H, CHTHHYaBHjH GHO IpEAMET MpoyYaBama, TO je pacnpaBa HMaAa
BHILH, VUeHHjH BHA. Tako HacTajy paAoBH THma: ,Aa AH ce Maueao 3Bao orau
HAHM CHH KOjH je yOHO oua?” HacraBa PrMckor mpaBa je 6HAa, a H AaHac je Ha
U3BeCHHM GaKYATETHMA, TAKO ODHjeHTHCaHa Aa je Ipe MMaAa 3a 3aAaTak CTBa-
pamwe HayuyHHKa Koju he ce GaBUTH PHMCKHMM NpPaBOM, HEro IOTO j& CAY>KHAA
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norpebama OyAyhHX cyAHja M aABOkaTa. HacTaBHHMIIH KOjH >KeAe Aa YBEAY
CTYAEHTE V CBOj CBET AAQTHHCKHX TEKCTOBa H erserese H3BOpa, Y BpeMe KaAa
VKYIIHA CyMa IOTPeOHOT 3Hama HENPEKHAHO pacTe, KaAa ce YMHOXXKaBajy H
NMpEAMETH H HACTaBHU NporpamMu, o6HYHO CY IOCTH3aAM CYIpPOTHO. CBaka reHe-
panuja BpIIH Y HEKOj MEpH IpEeHCIMTHBale nocrojeher, KpuruyHor maaaor
YoBeKa AaKO je OTYBHUTH OA jeAHE AHCIIMIIAMHE aKO OHa 3aXTeBa OA Hera Haro-
De V YHjy Kpajikhy OIMpaBAAHOCT Huje ybeben.

Kao mocAeAwH pasAor 3a H3MEHEHH NOAO’Kaj HCTOPH]CKHMX HayKa MOJKe-
MO HaBEeCTH IT0jaBY jeAHE HOBE AUCITHIIAHHE — COLHOAOTHje. OBY AHCLIHIIAWHY
KapaKTepHINY HaCTOjaka Aa VTBPDAH Kay3aAHY Be3y U3Meby ApyIITBeHUX deHOo-
MeHa He UCTPaKHBaIbeM CEAHUMEHATa NPOIIAOCTH, Beh ImpoyuyaBamweM caMmor Io-
ctojeher ApviurBa. CaBpeMeHa AYACKA 3ajeAHHIIAa paClOA2Ke AOBOAHO IIOY3-
AAHHM CpPEACTBHMa CaMOHCTpPa’KHBaka, TaKO Aa Ce IIOCMaTpameM APVIITBA,
OHAKBOT' KaKBO jecTe, a He KaKBO je GHAO, MOTY M3BECTH IIOY3AAHH 3aK/VUIH.
He camo mIto je HCTOpHja Y COLIMOAOTHjH AOOHAA TaKkMalla KOjH HMa HCTH
HOPEAMET IIpOyYaBatha — ADVIITBO, COIIHOAOTHja j€, 6ap Yy HEKUM CBOjHM BHAC-
BHMa, HMaAa H aMOHITHjY Aa Ce IPEACTAaBH Kao jeAMHa Hayka o ApyiutBy. Hcro
PHja je, TBDAHAO Ce, V4ele O NMOCeOHOM, ONHCHBake pa3BHTKa APYIUTBA KpO3
HENOHOBAHBE oOAuKe. OHA, AakAe, H HHje Eayka, OyAvhu Aa ommicyje, a He
oGjammrpaBa. HacymmpoT TOoMe, COITHOAOIUKO HCTpa’KHBalbe HMa 3a IPEAMET Io-
jaBe v ApvIITBY sub specie repetitionis, HaCTOjH Aa OTKpHje MebycoGHY yCcAOB-
AEHOCT ApviuTBeHHX deHOMeHa (3). CBakako Aa HH Apyra CTpaHa HHje OCTa-
Aa AYxHA. AyTO je comuoAoruja 6uaa HempH3HaTa. A H AaHac MMa MHIIbEHha
A2 VY IIPOAHpPAIbY COLIMOAOTH]j€ H COLHOAOIIKOI METOAA ¥ APYLIITBEHE HayKe HMa
IpeTepUBarba U IIOMOAAPCTBa (4).

U mopea oTnopa Ha KOjH je HaHAa3HAa, CONHUOAOTHja je Y HOBHje BpeMe
AOXKHMBeAa NpaBH TPHUjyMd. AOcCKopa COIHOAOTHje HHje OHMAO HH Ha daxyATe-
THMa APVIUTBEHHX HayKa, a caAa Ha beorpaAckoM VHHBED3HTETY YaK H CTY-
AEHTH MaTeMaTHKe MOpajy VYHTH OBaj NIPeAMeT, a HOBH HACTaBHH IIPOTPaM
IIpaBHOr daxyaTera Kao ob0aBe3sHE HAM OINIHOHE NMpeAMeTe mpeABHDA IeT HAHM
LIECT COMMOAOMIKHX IIpEAMETA.

VYnopeAo ca OBHM, H3MEHEH je U PaHHjH OAHOC U3Meby HCTOpHje U colu-
OAOTHje, TaKO Aa CY PaHHje MHAHTAHTHE MO3HIHje AOOPHM AEAOM HamyIIITEeHe.
Hcropraapn cy MopasH Aa ce ImoMHpe ca OBHUM TpHjyMdOM, a COLIMOAO3U CY
V BEAHKOj MEPH HalYCTHAH PaHHjy HAMETAHBOCT H HCKAYVUHMBOCT HENMPH3HATHX.
MHOrH HCTHYY KaKO COLIHOAOLIKOM HCTpPa’KHBaiby HEAOCTaje HCTOPHjCKa AH-
MeHsHuja (5). YBHAEAO ce Aa APVIITBO KOje je HacTaAo IIOCA€ HHAYCTPHjCKe
peBOAYLIHje, a H APVTHX PEBOAVIMja, HHMje CacBUM M Y cBeMy HoBo. Ilocroje
 ACTEpMMHAHTe KOje ce Be3Vjy 3a AaAeKYy IPOILUAOCT. Aa AH HEKH HOBHjH AOTa-
baju, xao miTo je, HIp., NMOAMETalbe EKCIAO3HBA OA KOra CTpaAajy HEAYKHH
(>xeAe3HHYKa craHHNa, 6uockon ,,20. oktobap”), Mory GHTH cxBaheHH ako He
2HaMO OHE MOHCTPVO3He IojaBe M3 Halre OAMbKe mpomAocTH (JaceHoBall), oA

(3) Ilpema: Bypuh, IIpo6aeMH couHoAomxor Meroaa, Beorpaa, 1962, crp. 240. u cA. (oucan
He NpHXBaTa 3aKAbY9YaK O ,HEHAayyHOM'' KapakTepy HCTOpHje).

(4) To mmuverme HHje cacBuMm 6Ge3 ocHoBa. Temxo 6 6HAO0 M vy CAA HahH npaBHH daxya-
TET Ca TOAHKO COIIHOAOLUKHX IMPEAMETAa KOAMKO HX Hall MMa.

(5) Mnac, Cozzg{mo;nxa HMArHHanHja, mpeBoA Aoauha, Beorpaa, 1964, crp. 163. u ca.; Bock,
The Acceptance of Histories, Berkeley — L. Angeles, 1956; Bypuh, HOB. Aero, cTp. 239. u CA.;
Avxuh, OcHoBu counoaorHje, Beorpaa, 1962, ctp. 32—33.
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Kojux TH Aorabaju notuuy. U cam dammsam HHje HHILITA APYrO HETO KpaTKo-
TpajHH TpHjyM aTaBH3Ma, PeBaHI CBera OHOTa IITO je ocybeHO OA HCTopHje
Ha NponajAame, AOKa3 Aa MpayHe CHAe MPONIIAOCTH HMajy TOAHKY CHary Aa
Aako nmpobHjajy AVINTYPY LHBHAH3AlHje, Ma KOAMKO UBpPCTa OHa H3TAEAAAA.
H3 cBux OBHX pa3AOra, COLMOAO3H IPEHCHHMTYjY CBOj IMPBOOMTHH CTaB IpemMa
ucropuju. IlocAe jeAHOT ImepHOAa, Kaaa ce IMPEeTEPHBAAO Ca 3HauyajeM HCTOpHje,
H ApDVTOT, V KOMe je MOAyTa KAaTHa OTHILAA YV APVTV KPajHOCT, HCTOpHja IMOHO-
BO mocTaje akTyeAHa (8). PajT MuAc jeAHO morAaBre cBeje ,,COlHOAOLLKE
uMaruHanuje”’ nocBehyje cAyxewy HcTOopHjoM (7). A M caita HCTOpHja TpIH
YTHIIa] COITHOAOIIKOr MeToAa. Kao IITO cy BEAHKH yCIleCH MeXaHHKe HAH OHOo-
AOTHje V CBOje BpeMe HMaAH YTHIIaj Ha ADVUITBEHE HayKe, TaKO je H VCIIOH CO-
LHOAOTHje Aa0 60jy HEKHMM IIpaBLHMa Y caBpeMeHoj ucropuorpadujii. JaBuaa ce
jeAHa HOBa METOAOAOTHja, YHjH je HajH3pa3sHTHjH IPEACTaBHHK ¢paHIycka
IIIKOAQA ,,COLHjaAHE UCTOpHje” (MAM IIKOAA AHAAMCTA), KOja YMECTO TPaAHIIHO-
HaAHe, ceOH OKpeHYTe UCTOPHje, HCTOPHje YHjH je aKlleHaT Ha MOAHTHIIH U OUT-
KaMa, TpaskKH jeAHY HOBY, aHTa’KOBaHY HUCTOPH]Y, HCTOPH)Y V CAY>KOH ApVIUTEBA.
HcTtopHja je OArOBOp Ha miTaba KOja V OAHOCY Ha IPOLIAOCT NOCTaBia CaAalll-
1OCT, MOKVLIaj pelllaBalba NMpobAeMa, HHKaAa CaCBHM HCTHX, KOje H3HOBa IO-
cTaBma cBaka reHepanmja (8). Joiu je Kpoue (Benedetto Croce) TBpAHO Aa je
CcBaKa HCTODHja CaBpeMeHa; YaK H KaAa HMa 3a IIpeAMeT MojaBe Koje cy M Bpe-
MEHCKH H MPOCTOPHO BeOMa VAadeHe, OHa 3aCAY KYje HME HCTOPHje caMO V OHO]
MEpPH VY KOjOj ce jaBsda Kao AOMPIHOC pasjalliibelby MpodAeMa KOje TpeA CaBECT
IICTOpHYapa NOCTaBAa CTHLIAj MOAUTHYKHX, APYIUITBEHHX, EKOHOMCKHX H KYATVD-
HHX OKOAHOCTH BpeMeHa Vv KoM JKHBH (?). HcTopHja je, Aakae, He caMO Havka
HEro M HaykKa Koja HMMa Ba)KHY APVIITBeHY VHKIHjY.

3. Hcropuja je, KakO BHAHUMO, NOTpeOHa. AAH C€ MO’Ke Aap€ MOCTaBUTH
NHTawe: Aa AH je, umajyhu v BHAY OBakBy GVHKIHjy HCTOPHjE, aKTVEAHOCT
PUMCKOr mpaBa AaHacC TOAMKa Aa Tpeda Aa MOCTOjH Kao nocebaH NpeAMeET V
HACTABHHUM ITpOrpaMHMa.

PasHH AVAHM CY YV PA3AHYHTO BpeMe VIIVTHAH GpOjHE KOMILAMMEHTE pHA-
ckoM mpaBy. TOBOpDHAO ce Aa je OHO ,lHcaHH pasyM'™ (ratio scripta), Aa je
_HajcaBpIlIleHHje 3Aare IMpaBHE AHjaseKTHKe” (1°), Aa je pHMCKa LBHAM3aLHja
,AdAa AeKIMje M3 ITpaBa CBHM HapoAuma cBeTa” (!!). Enreac je TBpAHO Kako
je pHMCKO MpaBO HajCaBpllIeHHje MpPaBO 3aCHOBAHO HA POOHOj MPOH3BOAMGH H
OPHBaTHOj CBOjHHH. (12). AAM TO HHje AOBOMHO. ANICTpakTHa CaBpPIIIEHCCT HEKOTr

(6) OBa momMepaka Ha HEKH HaullH CY PEKarHTYAHCAAH HaUIM HacTtaBHM nporpawit. ITo oc.ao-
Gobery joln ypex je HCTOpHja 3ay3HMaAa 3HAuYajHO MECTO V MPABHIIM .CTvAljavia: MocTojasa je
OmuITa HCTOPHja Ap’kaBe I npaBa, Kao noceGan npeaser, 3atAu Haumonaina ncropija o PnMcko
npaBa. IleAeceTHX TrOAMHA AOUL\O je AO AedaH3uBe, Ha BehmHm mupaBHix ¢axviTera crojesa je
Omura mcropuja ca HammoHaanon v jeaan mpeamer. Caeaehu yaapau 1CTOpHjH NpaBa 3aAaT je
CTYMIEBHTOM HAcTapboM: Ha BeorpaAckoM M HEKHM APVIHM daKyaTeThwma, Pivcxo mnpaso je mo-
CTAaAO TMpEAMEeT KOjH Ce VY Ha APYTHM CTVISY, H TO jEAHHO Ha NMPaBOCVAHOM cyepy. Tako je ao-
6ap Ae0 CTyAeHaTa MPOAA3HO KPo3 NpaBHe CTVAlNje He AOGHBIIHM HEeKY GaAMXY NMPEACTaBY O UHBHAIN-
3aliji KOja je AaAa A€KLUHje W3 IpaBa rOTOBO CBHM HapoAaHMa cBeta. IlocAeAmwil CTaTyT 3 1965.
BpaTHO je PiHuMcko npaBo Ha I roamHy i pasasojuo Omury oa HaumnowaiHe nictopiije Ap:kaBe H
npaea.

(7) Loc. cit.

(8) O cTaBoBHMa COUHjaAHe MHCTopHOrpadHje BHie Y MOM YAaHKY ,,OAHOC COUIOAOLUKOT
i1 HMCTOPIjCKOT MeToAa'’, KOjl je AEAHMIYHO OBAE PENPOAVKOBaH (y mrammi v 360pHUKY I1pagroz
haxyarera y 3arpeby, 6p. 1 3a 1969).

(9) Histoire et ses méthodes, Paris, 1951, cTtp. 7.

(10) Girard, Droit romain, VII u3a., ITapnus, 1924, ctp. 6.

(11) Jaubert, HoB. Aeao, cTp. 374.

(12) Enreac, Autn-Anpuur, mpesoA Byjosiha, Beorpaa, 1959, crp. 115.
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NMpaBHOT CHCTEMa jOIII YBEK HHje ONpaBAAKe A Ta AaHac IpoydyaBaMo. MorkaAa
je KHHEeCKO IpaBO HCTO TaKO CaBpLIEHO. JeAaH HUCTOpHYAp, AOAVIIIE HCTOpHYAPD
VMETHOCTH, C IIPAaBOM je TOBOPHO Aa YV HCTOPHjH, HAKO je TO HayKa O Mpo-
LIIAOCTH, MO>Xe HahH MecTa caMO OHO IITO je MPHUCYTHO YV CaAallmocTH (13). Aa
GHCMO CXBAaTHAHM KaKBY je YAOTY HMaAO DHMCKO IIPABO Y HaCTajamy AAHAIIHETr
Halller APVIITBa M AauHallllbel NpaBa, MOpaMO OauuTH jeAaH IIOTAEA V NpO-
LIIAOCT.

Beauxkn Opoj MucAmaana 3amapa cMmatpa Aa je EBpoma neHTap cBera,
VBEK V JKHKH CBeTCKe HcTopHje. OBO MHIILbEHE jOIUI YVBEK HMa H3BECHOT OIpaB-
Aamka — MHOTH CYAOHHCKH Aorabaju CBETCKe HCTOpHje H ITPOHAAACHH KOjH CY
U3MEHHAH AMIIE 3eMA€ Be3aHH Cy 3a EBpony M AepHBATe €BPOMCKE IHBHUAU3A-
uuje. MebyTuM, Tako HHje oAyBek Ouao. Ayro je EBpoma 3aocrajara 3a Apy-
THM AEGAOBMMa cBeTa. Y DaHOM CPEAI-€M BeKy EBpoma je raaaHa, mpaaBa H He-
TOAEpaHTHa. XHAaAe 'KeHa OHAO je CllameHO IoA alCYpPAHHM OInTyxk0aMa Aa
cy BemutHie. IToBpeMeHO je BAaAaAa TakKBa rAaA Aa CY AVAH YOMjaAH jeAHH
Apyre U jeAu (14). BobeHH CYy CTOTOAMIIESH PAaTOBH 300T pa3AWKa Yy TyMadelby
jeAHor ucror Ceeror nmucMma (HMako je, HapaBHO, OHAO U ApPVIHX pa3aora). Hu
KpasdeBH HUCY OuAM noiutebeHH ockyaulle. Kapao Beauku je cmaBao Ha caama-
pHuH, 6e3 ukakBe oaehe (15). 3abeAe)keHO je KaKo je eHFAECKH PH3HWYap MOo-
A»aKao vV UMe Kpada TProBlle Ha IMjallH 3a MaAe Mo3ajMulle, jep je KpaseBa
OaarajHa Gumaa cacBuM mpa3Ha (18). Ayro ce yak M 3a KpameBOM TPIIE30M jEAO
IMPCTHMa, a pyKe cy GpHcaHe O KP3HO IICa MAM KOCY poda KOjH je ceAaeo y3
KpaseB CKYT.

V 1o Bpeme EBpoma je 3aocrajasa 3a OpHjeHTOM, KOjH 3Ha 3a CBHAY,
duno opykje u 3aumHe. I'pumoBe Gajke, MPOH3BOA HEMAYKOT CPEAILET BEKa,
1IVHE CY VIIPaBO Y>KaCHHX NOjeAHHOCTH (17). YopeAuMo TO ca PHAHTPaHOM Ma-
1IITe, KaKaB IIPEACTaBada 30UpKka XHsdaAy H jeAHA HOH, YV KOjOj ce CTBaApHOCT H
MalllTa, CEeH3YaAHOCT H aBaHTypa Npenamhiy Ha npedumweH HauwH. OBaj 0AHOC
noAayBapBapcke EBpone u nuBuAusoBaHor HcToka HAYCTpYje H AOAMP KpcTallla
ca IapurpaaoM. Y 1o BpeMe KOHCTaHTHHONOA HMa OKO MHAMOH CTAHOBHHKA,
OaHKape, PUMCKY TPaAHIIHjY jaBHOI J>KHBOTA, TPKe Ha XunoApomy. Hajsehu
rpaA 3amaaa, mebytuM, BeHenuja, 6poju jeABa cTo XuadaAa, a Ilapus, Muuxeu
H ADYTH CBera HEKOAHMKO AeCEeTHHa XHmaAa. Kpcramu cy, BUAeBUmM cjaj u Go-
ratcTBO Buszanta, OHAH OAVIEeBsbEHH. TOAUKO je GHAO HHMXOBO OAVIIEBALEHE

148(13) ITnkoH, VYBOA YV jEAHY eCTETHKY KIbIDKEBHOCTH, mpeBoA Muaowesuha, Beorpaa, 1965,
cTp. .

(14) , Hckamaan cy AemeBe H NpOXKAMPAaAH HX, jauu Cy VOHjaAu caabuje, a Majke CBOjy
AellV Aa TuMe yTake rAaad’’ nuwe y Annales Mosellani, XVI, 498, 23 3a roaundy 1032. (mpema Kyau-
wepy, Onha exoHoOicka MOBHject, mpeBoA Bpanaca, 3arpe6, 1957, I k., crp. 102). OBakse nojane
RECY HEMo3HaTe HH Y HalUWM KpajeBuma. T'oAnHe 1689. v BocHM ,,TOMPAM MAOTO i1apoAa OA riaaaa. Y
CapajeBy u3uaoure Auua Matep MprtBy. Y Bamoj-ayuu kora 6u OOHCHAH, 00HOR 6M ra rAaAHM
/~YAH cBera H3HAHM'' (3amuc o6GjaBbeH y [aacHuxy 3emamcxkor my3eja y Bochu u Xepyerosuuu,
1889, k. III, cTp. 79. ’

(15) KyAuiuep, HoB. aero, I, crp. 74.
(16) Kyauwep, HOB. Aeao, I, cTp. 335.

(17) Hekoauxo Gajku n3 I'pHMOBe 36HpDKe NOUMIY jEAHHM HECXBATAHBO CYPOBHM UHHOM:
POAHTE/H, 3aTO LUTO HEMAjy YHME Aa Ce NpexpaHe, OCTaBbajy ALY V LIYMH Aa 6HM HX mojeAe 3Be-
pu. ¥ Heuyu u Mapuyu Bewrtuua, y KyhH HanmpaBmeHO] MaIUTOM TAAAHOT, TOBH Aedaka M Clpema
Ce Aa ra Mcreye H nojeae. Mapnua rypHe BEWUTHIY Y MeR H Tako Ce y’KaCHUV XemflEHAOM 3aBplua-
Ba oBa npuya. ETo uime je Enpona vcnasaiBaAa cBOjy Aeny! Uak H y HEWITO CYNTHAHHjOj CHeacanu
3Aa KpamHUa Kake ABOpjaHHMHY ,,0ABean CHe)xaHy v LuyMy, yOHj je, wwuvynaj joj cpye u AOHecH
Ta Kao AOKa3''. HHuer CAHYHOr HeMma y OpHjeHTaAHHM 6Gajkama.
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Aa Cy IOYeAH, y3 HedyBeHa HaCHada, A Ibauykajy BusaHTHHLE, Hako cy AowI-
AM KaO CaBE3HHUH.

Ero, TakBa je O6uaa EBpoma rotoBo AeceT BekoBa mo maAy Puma.

IIIto je To WITO je oA EBpomne CTBOpHAO pacaAHUK LIMBHAM3allHje H ILTO
jOj je AaAO MOACTPEK Aa CTaHe Ha ueAo nporpeca? CBakako Aa je TELIKO OBaKo
BEAMKHU MPEAOM OOjaCHUTH jEAHHM YHHHOLEM, a HCTO TAKO H OABOJUTH V3POKE
OA TIOCAEAHIIA, jep CY HcIpenAeTeHH. Miak, HeMa CyMibe A2 je OBaj 3a0KpeT y
€BPOIICKOj HUCTOPHjH OOEA€KEH OHHM IITO Ceé OOHYHO Ha3uBa peHecaHCOM. To
oybewe anTHKe, Tpararbe 3a IDYKHM H DHUMCKHM Y30pHMa CBYAQ: V apXurek-
TVPH, BajapCcTBY, GHAOCODHUJH H KIBHIKEBHOCTH, Ta CHHTE3a YMpAE LIUBHAN3A-
IiHje ¥ TeK LIHBHAWU30BAaHHX BapBapa, AaAa je OHaj OrPOMaH IIOAET, BEKOBE KOjH
pabajy jeanor Aanrtea, Koaym6a, AeonapAa Aa Bununja, Illekcmipa.

Mu npaBHUIIM ca IIOHOCOM MOXXeMO HcTahi jeAHY OKOAHOCT. JeAaH OA
HajpaHHjux 06AHKA OBOT IPENopoAa jecTe Galll MpaBHa peHecaHca, Meby mpBuM
dakyATeTHMA CY IIIKOAE 3a MpOyYaBame IIpaBa, TaudHHje pUMCKOr mpasa. To je
HCTOBPEMEHO H HajTHIIMUHH]ja PEHECaHCa, jep je AO e AOLIAO TOTOBO Ha jeAaH
yax. Y XI Beky oTkpused je vy HTaauju pykomuc JyCcTHHHjaHOBHX AMrecra.
HanomeHumo Aa je HICTOYHO PHMCKO LIapCTBO OAVBEK 3HaAO 3a Leo Corpus
juris civilis, B3 Kora H3BOAH CBOje 3aKOHOAaBCTBO. Oceharme Koje uMajy IpBH
unuTaoH Aurecra MOrAo OH ce VYIIOPEAHUTH Ca OHHM KOA YOBEKa KOjH cpudye
TabAMIlY MHOXKEHa U Habe YUIGEHHK Y KOME Ce TOBODH O TPHTOHOMETPHjCKHM
dyukuujama. ITomroBame Koje rAOCaTOPH YKa3yjy PHMCKOM IIpaBy IPaHHYH CE
ca oBo’kaBameM, TO je 3a BHX ratio scripta. Tako je HacTaAO jeAHO PaCIOAO-
JKEme Koje je Tpajaao BekoBHMa. ITocAe OAVIIIeBoEbA TEOPETHYAPA H ITpaKca je
NMpUXBaTHAA PUMCKO IPaBO; jaBHO Ce jEAMHCTBEH GEHOMEH Aa CE€ IPaBO jEAHE
HIITUE3A€ ADJKaBe IpUMelVje. PelmmipaHO PHMCKO IIDABO 3aApJKaAoO ce CBE
AO IIpOILIAOT BeKa, Aa 6U OHAO 3aMEHEHO KOAEKCHMa KOjH CY HEroBH HeIo-
CPEAHH HAM NOCpeAHH noroMuu: ¢panuycku Code civil, Ayctpujcku rpaban-
CKHM 3aKOHHK, HOBHja reHepallija 3aKOHHKa VY Koje crnaAajy BGB, 1IBajlapckH
3akoHHK O ofbAmranujamMa U ApyrH. Yak u Borumhes . MMOBHHCKH 3aKOHUK,
KOjH Cce cMaTpa ayTeHTHYHO HalllM, IOHHKAO Ha oOHWuajHMa HapoAa, odHAyje
oApeAGama Koje MMajy maHAaH y JycTHHHjaHOBOM 360pHMKY (18). ¥V ToMe je
1 cMucao EHreacoBe koHcraTanuje Aa 6e3 antuuke I'puxke u Puma nHe 61 6nao
HH caBpemeHe EBpone (%), ITosnatu pomanucta Makc Kaszep (Max Kaser)
TBPAH Aa cy JycTuHHjaHOBa Aurecra HajBHIlle UHTaHa, HajBHIlIle KOMEHTapHCaHa
H jeAHa OA Haj3HayajHHjHX KibHUTa AaHallllbe LUBHAM3anuje. ().

4. Kako 10 Aa cy 6air PumsdaHH AaAH TOAHKO BEAHKH AOIPHHOC HCTODM-
jH MpaBa H AaHAlllleM IPaBy?

PuMaaHH Cy HApOA Ca MHOTO MaHa. JeAaH OA HHX je HEAOCTATaK MaliTe.
Koju ApyrH HapoA HMa TakKo CHPOMAIIHY HMarhHalHjy Aa CBOjOj AeLlU Aaje
HMMEHa KOja MpeACTaBaajy pasHe OpojeBe: Quintus, Sextus, Septimus UTA. Axo
MOJKEMO TOAEAUTH HAapOAE, a Ta TOAeAa je Kao U BehHHa ADVIHX CaMO AEAH-
MHYHO M YCAOBHO TauyHa, Ha OHE KOJH TA€AajV 3Be3Ae U Maillrajy, H OHe KOjH
raeAajy oko cebe u paAe, PUMadaHu clajajy v OBY APYIY Ipymy. Y AOMEHVY am-

(18) Zocco-Rosa, Influssi di diritto romano sur una legislazione slavo-serba, Mélanges
Cornil, 11, Paris — Gand, 1926, cTp. 625—638.

(19) AuTn-AupuHr, npesoA Byjosuha, Beorpaa, 1959, crp. 199.
(20) IpeaaBame Ha Institut universitaire des études éuropéennes, Topuno, 1960.
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CTpakTHOra OHH AaAeKo 3aocrajy 3a I'pumMa mam XuHaycuma (21). OTyaa ce
H Ka)ke Aa cy I'plid cTBapaAu rpaHAHO3HE TEOpHje O ApP’KaBH, a PHMMdaHH To-
TOBO HHKAaKBE TEOpHj€, aAH CY CTBOPHAH I'DAaHAMO3HY Ap>kaBy. Taj HHXOB CMLI-
Cao 3a IMPAKTHYHO CBYAA je MpHCyTaH. YIOPEAUMO jeAaH BHA OCTS8Aapelha HHUXO-
Be ITMBHAHM3alMje ca erunmarckoM. PapaoHH caTUPY Macy AdYAH, OTPOMHA CpeA-
CTBa H BpeMe Aa OH AUTAU IPaMHAE Koje He cAyske myauma. OHe Cy OrpOMHHU
HAaAIrpOOHM CIIOMEHHLIH Aa>KHHM OoroBuMa (2). A HajBehH rpabeBHHCKH IOAY-
xBaTH PuMa cy IIVTEBH, aKBAAVKTH, jaBHA KYIaTHAa, TProBU U apeHe. CBe OBO
HOCH ofeAe’kje HMPaKTHYHOCTH M OKPEHYTO je UOBEKY H >KHBOTY.

Hapagno, 10 HuCY 6HAa GoromaaHa cBojcTBa. To cy mpHpoAHe ocoGrHe
1HapoAa KOjH je MOTHLAO0 OA CUTHHX 3eMAOPaAHHKA, PAaTOOOPDHUX CemdaKka, KOjH
CY 3aBA3AAAH jeAHHM IIOADVYje€M, OA AaBHHHAa IIOTOAHHM 3a TproBuHy. Camo
ATIeHHHCKO NOAYOCTPBO HAaAa3H Ce YCPEA MOpa Koje NMOBE3yje 3eMbe H HAPOAE
(xoje ce, yoctasoM, u 30Be CpepaoseMHO — Mediterraneoj. Ha jeaHoj crpadu
CY 3eMbe KOje CeM >KHTa TOTOBO HHINITA HeMajy, aAH Ta HMajy Y U300uAsYy (AO-
auHe Huaa, Turpa u Eydpara), a Ha Apyroj pyAoM u mrymMom Gorara IOAYO-
crpBa. Ha oGaarama Huuy KoaoHHje I'pka u ,,60>karckux tpropaua’, ®enuyana,
yujy cy HajMohHujy Haceobuny, KapraruHy, PumasaHH y3 Teuike Myke mnode-

AHAHM TIp€ HETO LITO CY noctaau rocrnopapu CpeaoseMma. Hy>xHu npaTtuouu Tp-
ropuHe, 6aHKapCTBO U KpeAHT, 6uAU cy v PuMy TOAMKO pa3BHjeHH Aa Cy CTa-

HOBHHITH HEKHX I'PaAOBa FOTOBO CBH IIOCAOBAaAU IIOCPEACTBOM OaHKapa (23).

ITopeA OBHX MPHPOAHHMX U IIDUBPEAHHX OKOAHOCTH KOj€ CY HY’KHO AOBEAe
AO BeoMa pa3BHjeHOT ITPABHOT CHUCTEMA, MOCTOjaAH CY M HEKH APYIH HoceGHH
Pa3A03u 3a BaHpeAHa AOCTHrHyha Pumaiana Ha NMOApyYjy mpaBa U IpaBHeE Te-
XHHKE.

CrBapamy M IPHUMEHH IpaBa IOCBETHAU CY CE MHOTH Haj6OmH YMOBH
Puma. ¥ Aurecrama (D. 1, 2, 2, 35) Haaasumo: ,MHOTH HajUCTAKHYTHJH MdYAH
TIOCBETHAH CY Ce HayllM IHMBUAHOTI IpaBa, a HEKH OA HUX CY AOIIAHM AO HajBe-
her yBaskaBamwa Y PHMCKOM HapoAy...”"” IIpaBHa AeAaTHOCT GuAa je Yy TECHO]
BE3H Ca BpILEHEM MHOTHX jaBHUX QVHKIIHja, KOje PUMAdaHH cMaTpajy 3a jeAHY
OA HajIIpHBAAYHUjHX Kapujepa. CBe HAU TOTOBO CBE IITO CE OAHOCHAO Ha IPaBO
OAHIPaBaAO Ce ITpeA AulleM jaBHOCTH. IIpBH akT mperopa no u3Gopy GHAO je
HCTHIIale €AHKTAa; CEHAT je 3aceAao IIPH OTBOPEHHM BpAaTHMAa; CIIOPOBH CY IIO
npaBuAY npecybuBaHH Ha POpyMy, a HEKH OA H-HX CY NPHBAAUHAH IAXKHBY
yuTaBe jaBHOCTH. AoGap aABOKart, causidicus, GHO je NMO3HAT CBHMa, IYGAHMKA
je AoAasHAa Aa ra CAyLIa, OH je MOrao padyyHaTH Ha IOAPIIKY jaBHOCTH. Tako
ce ITmiepoH Y3AHUTao A0 jEAHOT OA KAYUHHUX AYAH NOAMTHUKOr anapara Puma
Kpajem pernybauke. BehuHa 3aKOHa H CEHAaTCKUX OAAYKa HOCH HME ITPEAAAra-

(21) , ByAncTHYka HayKa O KOCMOCY AEAH Bpeme M TpocTop Ha karne, Kaana je Bpeme,
rxpz.mmqﬂo.ﬁecxpajno, ... Kapaa GH ce uoBek y oAehH OA HajbHHHje TKaHHHE, YHjH Kpaj AOAH-
DVje TAe, jeAHOM Y CTOTHHV TOAHHA IO Ha HEKY IIAAHHHY OA HajTBpbe cTeHe, jeAHa Kaana 6u
6HAa Bpeme KOje je MOTPeGHO Aa Ce NAAHHHA OA TOT AOAHpAa TKAaHHHe TMOTHOVHO cpaBHH.” (Kunecia
ymerHoct, Texct II. CBaHa, mpeBoa JoBanoBuha, Beorpaa, 6e3 roa. H3A., crp. 60). OBakaB H3AeT
Mawre fnpemauryje MoryhHocT PHMmamana, yuja je H MHUTOAOrHja 36MpKa jEAHOCTABHMX NMpHYa TYHHX
NMacTOpaAHMX H PAaTOPCKHX eAeAeHaTa.

(22) He moxe ce pelin Aa mupamuae Hemajy HHKaKBY IPAaKTHYHY cBpxy. OHe, BEpOBAaTHO,
Tpeba Aa HMIOPECHOHHpAjy, Aa yTepajy CTpPax y KOCTH MOAAHHIHMA ITPEA ADXABOM H.dapaoHOM.
Aa napadpasupamo nosHaty xpuuthancky MaKCHMY (IUTO je noGO’XKHOCT MOAHrAa, MOAHMXKe I0GOK-
HOCT — HAaTMHC Ha MOPTAaAY KAHIUKOI XpaMa): ITO je NMOKOPHOCT AP)XAaBH IIOAMIAa, NOAHXKE Ca CBO-
Je CTpaHe NOKOPHOCT AP KaBH.

(23) IToauGHje, Historiae, VI, 17.
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ya, IUTO je BEAHKO NpPH3HaIe H MOACTPEK Aa Ce IIMPOM OTBOPE OYH H VIUH 3a
norpede >KHBOTA.

Bama yka3aTH Ha jOII jeAaH Pa3AOT, KOjH Ha IIPBH IIOTAEA MOXKE Ad YYAH,
a TO je TPaAHIIHOHaAM3aM H KOH3EPBAaTHMBHOCT PuMmaHa (2¢). PuMmanu cy, u3
pa3Aora y KOje OBAE He MOXXEMO VAa3HTH, a Meby KOjuMa peAHrHja Huje GHAa
liajMalbe Ba’KHa, CTAAHO OKPEHYTH CBOjOj MPOIIAOCTH. HbHXOBO nomroBame cTa-
pHX 3aKOHa je TOAHKO Aa OHH IO IMPAaBHAY OCTajy Ha CHa3H BEKOBHMA, YakK H
KaA u3rybe cBaku cMucao. Tako ce cBe A0 Kpaja 3aAprkao 3akoH XII taGauua.
OBo MpaBo, HaCTaAO KaAa je PHM 6GHO MaAo Haceae, Y KOMe Ce TAOXKE MAaTPHIIH-
ju u naebejiH, Y KOME je TAaA 4YecT TOCT, CBE je Marme OAroBapaAo mnorpebGama
HapoAa KOjH je 3aBAaAao CBETOM. To je jeAaH OA pa3Aora pHMCKE IIpaBHHYKE
reHHjaAHOCTH: YV pacKopaky usMeby crera TpaAuiHje H norpede HHOBalHje OHH
CYy HallIAH BellTe HayHHe Aa CTapO He IIOBPEAE a Aa OATOBODe 3axTeBHMa Bpe-
MeHa. To je HApOYUTO BHAMSUBO Y IMPETOPCKOj AeAaTHOCTH. PopmaAHOo yBasKa-
sajyhH crapo jus civile, mpeTop My je AaBao HOBe AMMEH3Hje H mpuMewVyjyvhu
pa3Ha CpeACTBa NMpaBHe TeXHHKe: ILINpOKa TyMmauerwa, ¢HkiiHje, dopMyse ca
ripoMereHUM cybjekTuma U Apyre. Tako ce ,,Ha CTapoOM H CYpOM 3HAY LIHBHA-
HOT npaBa ITOCTENEHO NMPOCTHPao CBEXH 3HM3eA€H IpeTOpCcKor mpasa”’ (25). I
06uunu rpabaHu cy ITOKasHBaAH CAMYHY AOBHTAHBOCT Y KopHihiemy CTapHx
HHCTHTYTa M peUHTeplipeTauujaMa cTapux HopmH. Tako je u3 jeAHOr oGAHKa
npoAaje, HacTaae Kaaa ce nmaaliaao MetasHuMm nmmkaMa (dopma per aes ct
libram, CTBOpEH HH3 HHCTHTVIIHja IOPOAHYHOT, HAaCAEAHOT, CTBAapHOT U obAHra-
LIHOHOT MpaBa: GHAVLHjapHH IIOCAOBH, OOAMLIM 3aAore, mancipatio familiae u
testamentum per aes et libram, apomuuja ¥ eMaHLHnanuja, coemptio, solutio
per aes et libram, nexum u ApyTH. CBeMy TOME AaAa je 3aBPIIHH ODAHK, ODAMK
KOjH HH AaHac HHje mpeBa3ubeH Y TEXHMYKOM CaBpINEHCTBY, NPaBHa HaykKa.

U puMcka Ap’kaBHa TpaAHLIHja HMaAa je BEAHKOT VTHLaja Y HCTODHjH.
YV IpBOM CBETCKOM paty GOpHAO ce, 6MAC Ha CTPaHH LEHTPAaAHUX CHAA HAH Ha
CTpaHH CaBe3HHMKA, NET BAaAapa uHja je THTyAa u3BeAeHa U3 llesaposor ume-
Ha: PYCKHM M OyrapCckH Ljap, HEMayku M ayCTPHjCKH Kaj3ep, Kao H eHTAeCKH
BAaAap, KOjH je, HaMeby OCTaAHX, HMao ¥ THTYAY Le3ap Huauje. H3BecHo je Aa
je PHMCKO ApaBHO vpeberme nepHoAa NMpHHIHNATa HCIHpHcaao HamoAeoHa, a
BEPOBATHO je Aa je U XHTAep Y CBOjHM MOHCTPYC3HHM NAAHOBHMa HMao Ha
VMY npuMep PummaHa, KOjH CY OCBOJHAM W DOMaHH30BaAH TaAa IIO3HATH CBET.
Hnak, HajBehiy CBOjV BPEAHOCT CTBapaAauykH AyX PuMmana je nokasao He Y
MOTAEAY AP>KaBOTBODHOCTH M jaBHOT HpaBa, Beli y AOMEHY rpabaHCKOr, IpH-
BaTHOT ITpaBa. .

YV KO0joj MepH PHMCKH ITPaBHH HHCTHTYTH H IPHHIUHIIM LHBHAHOT IIpaBa
HMajy TpajHY BPEAHOCT, KOAHKO CY YCIEAH Aa OAOA€ BEKOBHMA, BHAH Ce H3
cAeaeher mpuMepa.

KomucHja koja je pasuaa Ha I'pabaHckoM 3akoHHKY Pycke CPCP aoGuira
je H3pHuYMTa VIIYTCTBAa A2 OBaj KOAeKC TpeGa Aa OyAe H3pa3 HOBHX UAHOca H
A2, CXOAHO TOMe, TpeGa H3beraBaTH KAAaCHUYHE HHCTUTYTe H ¢popMyAalHje no-
DPEKAOM H3 DHMCKOT npaBa. MeByTHM, Ma KOAHKO HacTOjaAH Aa HMX 3ao0uby,

(24) Tako: Crojuesnh, Pumawanu M npaso, Awaaw Ilpasno: gpax., 1957, 2, crp. 175—176.

(25) Bajc, Heke cneunpHuHe 3aKOHHTOCTH Yy HCTOPHjCKOM Da3Bojy npaBa, 36opHux padosa
nocaehen 4. Bajcy, Beorpaa, 1966, ctp. 13.
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PEAAKTODH CY MOPAAH A2 Aajy MecTa OCHOBHMM HHCTMTYTHMa DHMCKOT NpHBAT-
Hor npaBa. Tako y BeMy HaAa3HMO H 3ajaM, H IIOCAYTY, H Tpamily H Apyre yro-
BOpe Koje cy odopMHAH cTapd PumMmanu.

AOBOXSHO je NMOTAEAQTH HEKe YCTaHOBE Halller ODAMTallHOHOT U CTBApHOT
mpaBa (HOp. CAY’KOEHOCTH), Na Aa Ce IOCTaBH IMTake KakKo je yomiure Moryhe
Y OBOM HallleM CBETY, ¥ KOMe ,CBe Tede H CBe Ce Mema'’, Aa HEKE KaTeropuje,
HacTaAe Ipe MEeTHAeCT H BHILE BEKOBAa, OCTAHY rOTOBO HeAupHyTe. Takas mpu-
Mep Tpajama TeLIKO je Halil Ma Y KOM ADYTOM BHAY AVACKOT CTBapaAallTBa:
AKO ce Ba>KHOCT €oXa M IIMBHAM3aUHja Y UCTOPH]H LIEHH EHBHXOBOM IPHCYTHO-
mhy caAa, v AaHallbeM CBETY, OHAA PHMCKO NIPaBO HMa BHIIECTPYKO BehH 3Ha-
vaj Hero cBa oCTaAa Npasa 3ajeAHO. UaK H OHH MHCTHTYTH KOjH BOA€ NOPEKAO
H3 HEKHX APYIHX CTapHX IPaBHHX CHCTeMa, Hajueluhie Cy AOLIAM AO Hac IO-
CPEACTBOM PuMmaHa (XHTOTEKa, MPUHIKI XaBapHje npema lex Rodia de jactu
H ADVTH).

5. Msord IMBUAMCTH CNaAajy V NOILUTOBaolle PUMCKOT IpaBa, a HEKH CY
M IIIKOAOBaHH Ha PHMCKOM mpaBy. YV yubOeHrnma I'pabanckor m O6awurarimo-
HOT mpaBa 4eCTO ce MOMHIbY PHMaanu. AAU ce OOMYHO HaWAa3u H Ha HEKE pe-
3epBe M Orpaje, HaKO Ce NpH3Haje BEAHKH AONpHHOC Pummanuma. Tako ce
PHMCKOM TpaBy 3aMepa, HABEAUMO CaMO HajBa)kHHje:

— Aa mo3Haje alCOAYTHY CBOjUHY, CBOjHHY KOja HHje HHYMM OrpaHuye-
Ha, H Aa, VOMIITE V3€B, HE 3HA 3a WHCTHTYT 3AOyHoTpede IIpaBa;

— Aa je DHMCKH CHCTEM OOAwWTanuja Ipo>xeT $opMaAH3MOM, jep je Ba-
SKHAO TIPABHAO: nudum pactum non parit actionem. OcuM Tora, obAurangje cy
GHAE CTPOro Be3aHe 3a AMYHOCT, TaKO Aa HHje OHAO HH 3aCTYIHHIUTBA HUTH
NpeHonlema TpaskOuHe.

Aa AU cy oBe 3aMepKe OoIpaBAaHE?

ITobuMO OA ancOAYTHOCTH PHMCKe CBOjuHe. BepoBame Aa Pummauu HH-
YuM He OrpaHHYaBajy CBOJHHY 3acCHHBAa Ce Ha AOGDO ITO3HATOM TPOjCTBY OBAa-
mwhewa Koje HMa CONCTBEHHK: usus, fractus, abusus, KaO U Ha IOTPEIIHOM
npeBobewy peun abusus ca 3aoymoTpeba. AAM OBO HHje AeduHHUIH]a KOjy CY
A2AH DHMCKH IpaBHHIIH, Beh KOHCTpYKIIHja IOCTrAOCaTopa, Ha OCHOBY HEKHX
HOPMH KOje C€ OAHOCE Ha IIAOAOV KHBame (26); a U Ta caMa AedHHUIIM]ja HUje
A0OGap apryMeHT 3a allCOAYTHOCT U HEOIrPAaHUUYEHOCT CBOjHHE, jep V LUEeAMHH TAa-
cu: ius utendi, fruendi et abutendi re sua quatenus iuris ratio patitur. Ilpema
TOME, COIICTBEHUKOBa OBAamhewa ce Kpehy vy OKBUpHUMa Koje IpaBHU ratio AC-
nyura. Hemto je GAM’Ka H3BODHHM TEKCTOBHMa , AebHHHIIMja” CBOjHHE Kao
plena in re potestas, Hako PUMadaHH, KOAHUKO je IO3HATO, HHUCY HHTAe AedHHH-
CaAM CBOjHHY, HHTH IIOCTOjH NocebHa KIHTa, Yak nmocebaH THTYAYC v UHCTHTY-
nmujamMa uAu Aurectama mocBeheH HCKAYUYHBO CBOjuHH. Ha jeAHOM MecTy VY
HucTuTYyHH]jaMa Y OAeAEHY V KOMe je ped v maoAoykuBamwy (I, 2, 4, 4), xake
ce Aa BAACHHK, Y CAV4Yajy IAOAOV:KHBakha HMMa TOAY, IpasHY CBOjHHY, aAH Aa
he OHAA KaAa IAOAOY KHBAHE IpPECTaHe, AOGHTH NVHY BAAcT HaA cTBapH. Tako
je HacraAa ropiba AedHHMIIMja CBOjHHE. YaK M aKO MPUXBAaTHMO KOHCTPYKIUjY
IIOCTTAOCATOpa O MOCTOjamwy usus, fructus, abusus-a, abusare y OBOM CAyYajy
He 3Hauyd IITO U abuser y GpaHIYCKOM HAH abusare Yy HTaAHjaHCKOM, OAHO-

(26) I, II, 4, 4.
4 AHaan
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CHO 3AOVTIOTPEOHTH Beh mpaBO BAACHHMKa A2 VHHUILUTH CTBAap HAH je oTybu (7).
PHMmaHM, AOAVILE, KaKy: nemo videtur dolo facere, qui suo iure utitur, aau
Ha APVTOM MeCTY HaAa3uMo: male enim nostro iure uti non debemus (). illta
je To A0 3Aoynorpeda mpaBa? YocTaAoM, PUMCKO IMPaBO je& NO3HABaAO M KOH-
KpeTHa OrpaHHYera BAACHHKA H Y KOPHCT CYCEAa H YV jaBHOM HHTEDECY, a AO-
0ap Aeo THX orpaHH4Yerba nocraBHO je Beh 3akon XII taGawuma (2°).

ADVYrH HeAOCTaTaK KOjH Ce MpHIMCYje PUMCKOM IIpaBy jecTe ¢$opMaAH-
3aM. 3amcTa, PEMCKH NIDaBHHUIM TBPAE Aa IPOCT CHOpasyMm He paba oGaurauu-
jV, Aa nudum pactum He Aaje nmpaBo Ha TY>KOy. (3°). AAM HEMOjMO HM Bepo-
Batu!

HcnurajMo 0AMsKe HauuHe 3a 3aKmydere yroBopa v Pumy. V xoHced-
cyaaHoj dopmy, Tj. 6e3 popmMasuaMa, 3aKbYUYjy Ce HEKH HajBa’KHHjH YTOBODH:
MpoAaja, 3aKym, HajaM, YTOBOp O A€AY, OPTAaKAYK H MaHAaT. [otoBo Ge3 ¢op-
MaAH3Ma, a Y CBaKOM CAyYajy He ca Buille ¢$popMaAu3Ma HEro IUTO je AaHac
cAyyaj v BeAHHH caBpeMeHHX NpaBHHX cHCTeMa EBpome, ckaamajy ce peaa-
HH YTOBOPH: 3ajaM, OCTaBa, ITOCAYTa U 3aaora. Hcrto Tako, He nmocToju ¢popma 3a
HH3 TpaHCaKlHja Koje ce ybpajajy v Ge3uMeHe KOHTpaKTe, TA€ CllaAa TpaMIa
U cBe OHe 6e30pojHe kKoMOHHallHje ABOCTPAaHHX OAHOCa Y KOjHMa jeAHa CTpaH-
Ka HeILITO Aaje HAM YHHH, a Apyra ce obaBe3yje Aa 3a Y3BpaT LUTOTOA Aa HAH
vunHu. AoAajMoO OoBOMe MakTa, Koja obyxXBaTajy HOKAOH, MOoAudHKalHje yro-
BOpa, pa3He O0aHKapcke ornepauuje, obehame mupasa u aApyre. Illta onpa ocra-
je 3a dopmy? Hmmura mau roroBo Huinita. OcTaje CTHIyAalMja, Koja je Hajupe
YCMeHa, 3aTHM TIHCaHa H HEKH AHTEPAapHH KOHTPAKTH ITOPEKAOM M3 IDYKOT Ipa-
Ba. MebyTuM, HHjeAaH OA OBHX YTOBOpa HHje KOHTPAaKT ca OApebeHOM caApku-
HOM, He IIOCTOje CHTyallHje y KOjumMa ce Mopa NpuMeHHTH. To cy OHAe yHUBep-
3aAHO yroTpeGruBe GoOpMe PaAH MOCTH3artba HEKOI IPaKTHYHOT ILHAA, HIp.
oAakluama AoKasa. CTpaHKe Cy paAH CHIVDHOCTH MOTA€ Aa Y3 CHOpasyM ca-
CTaBe W IHCAaHH AOKVMEHT.

M3 oBora MO’XeMO 3aKAVUHUTH HEIUTO IITO Ha NPBH NOTA€A H3HeHabyje:
U MOPEA AEKAAPATHBHOT ONpeAeierha 3a GOpMy, PHMCKO NMpaBo je Mame ¢Gop-
MaAAMCTHYHO HEro H jeAHO caBpeMeHO npaBo. IIokviiajTe AaHac Aa IpoAare
kyhy M M3BpLUHTE YroBOp, vV BeliHHH Ap>kaBa GOulie BaM NOTPEOHO HEKOAHKO
AaHa. Y PUMy ce TO MOTAO YPaAHTH 3a TpeH OKa.

6. OTKVAa OBakBO IpeAyGebeme?

OHo uMa KopeH y craBy BehuHe pomanHucra. PopMasnsaM, Kao H CTPOro
AHYHO A€jCTBO oOAWTAallHja 3aUCTa CYy MOCTOjaAu y PHMy jeAHO Bpeme. A vrpa-
BO TOM IIEPHOAY, IIEPHOAY paHe KAAaCcHKe, HayuHHIH ynvhyjy cBoje AHBMbeHe H
HajBehe moxBase. Tako ce 3aHemMapyje IMOTOWH Pa3BOj PHMCKOT IMpaBa, 3a KOoji
Ce ADJKH Aa je 3HaUHO ONaAame, AEKaAeHIIH]Y, Aa YaK H He MPEACTaBhba PHM-
CKO, HETO HEKO ApYro Ipaso.

Tome je HajBHIllE AONPHHEAA HeMauyka HCTOPHjCKONpaBHa IIKoAa. Tpa-
rajyhy 3a HCKOHCKHM, ITDaBHM HapOAHHMM AYXOM CBaKOr NMpaBa, Ma H PHMCKOT,

(27) Gaudemet, Méthode historique et droit romain, Nouv. Revue histor. de droit frangais
et étranger, 1946—A47, p. 69.

(28) D, L, 17, 55 (nemo videtur dolo facere etc.); Gai Inst., I, 53 (male enim etc.).
(29) Ceama tabauna, dparmentn: 1, 4, 7, 8, 9, 10 (npema >KudpapoBoj PEeKOHCTPYKIIMjH).

(30) Nuda pactio obligationem non parit. .. (Yanujan, D, II, 14, 7, 4); Ex nudo pacto
inter cives Romanos actio non nascitur (Pauli Sententiae, 1I, 14, 1).



PUMCKO ITPABO AAHAC 187

MPUIIAAHHIIH OBE IIIKOAE CY V KAACHYHOM DHMCKOM INpPaBy BHAEAH ayTEHTHYAH
PHMCKH AVX, 2 V OHOM IIITO jeé CAEAHAO AEKAACHIIH]Y IOA YTHILIajeM IPUYKOr H
ApyrHx mpaBa. HTaAHjaHH H ApPYTH €BpPOIICKH HapOAH, Ca CBOjUM HeIoBepe-
eM npema BusaHTHjH, nmpaBocAaBsy H HCTOKy yomuTe, paAo Cy HpHXBATH-
AH OBakaB CTaB. A GHAO je U ADYTHX pa3Aora. MHOIH IMpaBHH UCTOPHYAPH IIPH-
Mmajajy OHOM KPYTY MHCAHAAIa KOjH ce GOpH 3a pylielhe GeyAaAHOT AECIIOTH3-
ama. [IpHpoAHO je mITO Cy OHM ocehaAWM MaAO CHMIIaTHja 3a TIpaBO IOCTKAACHY-
HOT ITIEPHOAQ, TIPaBO jeAHE ApPYre BPCTe AECIIOTHje W WITO CY MY IIPETIIOCTaB-
AAAH penyGAHMKaHCKe YCTaHOBe HAHW 0ap Aujapxujy npuHnunara. OBakBOj CAH-
ITH AONPHHEAH CY M caMH Pumamanu. KBHpHTH cy yBek OHMAH OKPEHVTH CBOjOj
MPOIIIAOCTH, OHH CY VBEK Y3AH3aAM MOS maiorum U paHHje BEeKOBe CBOje HCTO-
puje. Uak u y BpeMe KaAa PuMmy Tek mpeAcToju mpouBaTr MOhH M KVATYpe,
TIAunuje jaamkyje: ,,0, kakaB je OuO >KHBOT npeAaka! KaxBo moBepere npH
KOME Ce HHINTa HHje neyaTtHao.” (3t)

TakaB HauMH TA€Aamha mpuxBaheH je AOGPUM AEAOM H YV MapKCHCTHUYKO]
ucropuorpaduju. OH ce MOKAamao ca HEKUM yrpomrhieHHM IpeMHcaMa O Be3H
u3meby 6ase u HaarpaAwe. Kako je mMpHBpeAa No3He UMIEPHje Ha3aAOBaAad, AO-
THYHO je OYEeKHBAaTH Aa H IpaBo GVAe Ha HI>KeM HHBOY. Kao Aa uameby mpasa
H IIPHBPEAE MOpa IOCTOjaTH MeXaHHYKa Be3a.

Kaaa ce GAM>Ke HCIIHTa OHO LITO Ce€ CMaTpa AET€HepalHjoM H ONaAarbeM,
BHAH Ce Aa je To HajOOMH H HajXYMaHHjH A0 DHMCKOT IpaBa: MOpacT KOHCEH-
CyaAu3Ma, Kay3aAHOCT, ouiteliele MpeKko NMOAOBHHE, 3alITHTA CHpOMaxa, A€AH-
MHUHA eMaHUumanuja >KeHe HTA. (32). ExcrpaopAWMHapHH NHOCTYIIaK MHOIO je
GAIDKH AaHallllheM NMOUMaky IPOLIEAYDE, HETO AETHCAKITHOHH HAH GOPMYAADHH.

OA AuokaenujaHa y mpaBy je 3aHCTa AOLIAO AO IIPOMEHa, aAH CBe OHe
HHCY 3HadlAe Ha3zaAOBame. Iloudibe IpeBAACT jus gentium-a. Ilocae AOAedH-
Baiba NpaBa PHMCKOT rpabaHcTBa CBHM CAOOOAHHM CTaHOBHUIIHMa HMnepuje,
PHMCKO ITpaBO ITOCTaje, YMECTO IIpaBa jEAHOT HapOAa U jEAHOT IpaAa, VHHBEp-
33aAHO NpaBo LieAe HMnepuje. 3ap je OKOAHOCT IIITO je OHO Haj6oAde IMpey3eTo
H3 TPYKOT, jeBpejCKOT HAH ApPVIHX IIpaBa, 3HauHAa HEKY AereHepauujy?

Ca UpHHM TOHOBHMA KOjUMa Ce CAHKA IIOCTKAACHYHH IIEPHOA HE CAaKe
ce HH 4HILEHHLa Aa je Yy To BpeMe Hactao Corpus Iuris Civilis. A ympaso Jy-
CTHHHjaHOBa KoAudHKalllja IpeACTaBAsa HajBehw AoMeT pumckor mpasa. To-
AVMKO xBadeHe IajeBe HMHcTUTYIIHjE, KAO0 AyTEHTUYHH ITPEACTABHUK KAACHKE,
1o oOHMY He YHHE HH TPHAECEeTH Aeo JyCTHHHjaHOBOT Kopmyca. Aa oBaj 36Gop-
HHUK HHje cayyBaH, HH ['aj HH CBU ADYTU NOCTOjehH TEKCTOBH He OH OHAU AOBO-
/MaH pPasA0T Aa PHMCKO IDaBO OAHTpa OHY VAOTY KOjV je HMMaAO Y HCTOPHjU
IpaBa H IIHBHAH3anuje. CBe TO MOJKe Aa UYAH aKO 3HaMoO Aa je KoAudukauuja
HacTaAa y-TpPYy jeAHE aroHHje, HE CaMO HEMOCPEAHO IIpeA TMPOMacT 3amaAHOT
uapcrBa, Beh, v H3BECHOM CMHCAY, IIOCA€ ILETOBOT naAa. Mmnak, OAHOCH H3-
Meby npHUBpeAHe H BOjHe CHTVallMje, C jeAHe CTpaHe, H IpaBa, C Apyre, He MOTY

(31) Naturalis historiae, XVII, 7.

(32) Riccobono (HaB. uaaHak y Introduction a l'étude de droit comparé, ctp. 242) je kpH-
THKOBAaO CTaB MCIOPHMjCKe IIKOAe, TBPAehH Aa je 360r mera DHMCKO MpaBO M3IyGHAO Heke CBoje
HajMOAepHHje UpPTe H A2 je TakOo HEMAauKHM IIpPaBHHM HCTOpHYapHMa GHAO AaKO Aa AOKaXy cyme-
PHODHOCT repmaHckor npasa. IlpeMa mAcLy, HTaAHjaHCKH KOMEHTaTODH HMajy HajHCIPasHHjH OA-
HOC mpemMa DHMCKOM mpaBy. Bam3ak je oBom craBy H BjoHAM, HAaKo OH caB mporpec M XyMmaHH3aMm
MOCTKAACHYHOTI MEpHAOAA MNpHIMCyje yrHuajy xpuiubadcrea (Biondi, Il diritto romano Cristiano,
Muaano, 1952—54; Heke mprMeAGe Ha ocHOBHe HAeje BjonAuja: CranojeBuh, 3ajam u kamara, beo-
rpaa, 1966, crp. 137—138).
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ce CBECTH Ha JEAHOCTaBHE MeXaHHuYKe INoAyre. OBa koAHdHKalLHja HHje [AOA
APVILUTBEHHX H IPHBPEAHHX NMPHAHKA Y KOjHMa je AOHETa, OHa je Ipe pe3yATaT
TE>KHe Aa ce OOHOBH Y Haj6osreM MOryheM BHAY PHMCKO npaso. JYCTHHHjaHOB
KOpIYC je NpBa NPHAHKA Aa CE PHMCKO IIPABO Ha CHCTEMATH30BaH HAYMH CYOUYH
ca CBOjOM €BOAVIIHjOM, Aa 0AaGepe OHO IITO je Hajbose U OA CBEra CTBOPH Haj-
MOHYMEHTAAHHJH CIIOMEHHMK KOjH je IMpaBHa HCTOpHja YOIITE AaAa.

7. IlocToju jour jeaaH peHOMEH KOjH 3aXTeBa H3BECHO oljalllkene. Kako
TO A2 MU AQHAaC, V APVIUTBY KOjé TeXH YKHAAKkY KAaca, IpoyyYaBamkeM PHMCKOT
npaBa OAajeMO IOLUTY ITPaBHOM CHCTEMY Ap’)KaBe Ha KO0joj je 6uaa mara porm-
cTBa?

PHMCKO ADVILTBO, VKOAHKO je Moryhe AaBaTH TaKBe afiCTpaKTHE OLIEHE,
MOJXKAQ HOCH JKHT POICTBa, aAW IpaBO AOGPHM AeAoM He. OHO IUTO je AaHac
JKUBO H aKTYEAHO OA PHMMCKOT IpaBa FOTOBO Aa VOIMUTE He VKa3yje Ha IOCTO-
jamwe poboBa. To HHje HeoGjalumuBa NojaBa. PHMCKO IMPaBO pervAHilie oAHOCE
usMeby CAODOAHHMX H OHO je BehHM A€AOM IIpaBO TproBHHe. Po6 je cTBap,
npeameT. 3akoH XII TaGAulla jOIlI YBEK rAeaa Ha poba Kao Ha APYTOpPa3peAHOT
NMOAAHHUKA, TaKO ce H NOBpE€Aa p06a KaKmkaBa CaMO MamkHM H3HOCOM KOMIIO-
suuuje (tab. V1II, 3). Aau Beh lex Aquilia cBpcTaBa poba y HCTY KaTeropHjy y
KOjy H YETBOPOHOXKHE >KHBOTHHe. Tako je pob, ceM H3y3eraka, H30pHCaH H3
KaTeropHje cy6jekaTta M nocrao oGjexr. Y HajBeheM Gpojy ycraHOBa OOAHraiiu-
OHOT U CTBapHOr mpaBa pO0 HMje IPHCYTaH, Ha HCTH HayuH — AO3BoAHheTe
jeAHO He 6alll TaHaHO ynopebele — Ha KOjH CTOKa KOjy AaHaC KOPHCTH Cehak
1le Aaje rmeyaT yroBopHMa Koje oH ckaana. He Moske ce pehu Aa je Hallle mpaBo
BOAOBAACHHYKO. Kao HM3pa3 OAHOCA CAODOAHHX AVAH V VKHMBalby H IIPOMETY
AoBapa, pUMCKO ITpaBo je U AOGHAO OHe YHHBep3aAHCTHUKe upTte. OHO je yHH-
BEpP3aAHO YV MEPH VY KOjOj je VHIBep3aAHa TPIOBHHA H DOOHH THII IPOH3BOAIGE,
TAKO Aa Ce MONTAO NPHMEHHUBATH H Yy $eyAaAHoj BH3aHTHjH, CpDEAHOBEKOBHO]
EBpom, rpabaHCKuM APVIUTBHMA, Na, AOOPHM AEAOM, M Y COLHjaAH3MY.

8. U Ha Kpajy AOAAa3sHMO AO NOCA€Amer miTawa. Kao mro je pedeHo,
HCTOpHja ce yBek MOHOBO nuumie. OHa HHje HENMPHCTPACHO OMHCHBaHE ,KaKO
Ce HEUITO CTBapHO 36HAO”, Beh je OATOBOp Ha IHTala KOja M3HOBA NOCTaBA»ajy
cBaKa ernoxa M cBako ApymuTeo. Koja cy Ta muTama Koja ce AaHac NMOCTaBaiajy
([peA HACTaBY M HayKy PHMCKOT IpaBa V HallOj 3€M/MH.

Panuje, a u capa Ha 3amaAy, OA PHMCKOT NpaBa Ce TpasKHAa NOApLIKA
BpPEAHOCTHMA Kao ILUTO CYy NpPHBAaTHA CBOjHHA, HHAHBHAVAAH3aM, CAOGOAHA HHH-
nHjaTHBa. ANIATOH je mHcao Aa je, u3Meby ocTtasor, pUMCKO NMpaBO KOPHCHO H
3a KOAOHH3alHjy, jep je nmpumehieHo kakO PpaHUYCKH YHHOBHHIH Y Huaoxn-
HH KOjH CY 3HaAH PHMCKO INpaBo, 60me cxBaTajy oOHYaje AOMOpOAAla, MOLITO
CV OBH HaAMK Ha cTape pUMCKe obnuaje (33). KoA coBjeTCKHX pOoMaHHCTA 3amna-
JKa ce TeXKa Aa ce KAacHOj Gop6H mocBeTu HajBeha nakmwa. H Hailla mocae-
paTHa Hayka 6HAa je AOGDHM AEAOM, ca H3BECHOM HaTerHyrourhy M mperepH-
BalbeM, OBaKo opHjeHTHcaHa. Tako y jeAHOj AHcepTauuju nocsehienoj pum-
CKOM HEKCYMy, HaAa3uMo: ,CBECHH CMO Aa YOBEYAHCTBO TEK CaAa, Y colHja-
AM3MY, AO>KMBMAABA HOBH MOPAAHH VCIIOH H Aa 3aTO NMO3HaBatbe CBe AyOuie
npBor mapa Tpeba Aa NMOMOTHE Aa Ce jOLI Iojadyajy HaloOPH Ha OTKAAmamy
MVUHHX TTOCAEAMIIa TIOAEA€ APYLUTBA Ha KAace H Aa TaKO Y HallOj COLHjaAHM-

(38) Appleton, HaB. AeAo, cTp. 46. mpua. 1.
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CTHYKOj CPEAHHH LUTO Ipe GyAe CHpeMaeH IYT 3a IpeAa3 Ha IOTIVHO Geckaa-
CHO, KOMYVHHCTHYKO ADVIUTBO. Il03HaBale CBHPENOCTH NOBEpHAalla, Be3aHe 3a
CTApOPHMCKHM HEKCYM, MohH he Aa NMpOAYOM MpIKIY NpeMa eKCIAOATalHjH I
TI0jaua AENOTY Hallle HOBe CTBAapHOCTH' ().

Kako 6u TpeGaro npuhin ¥ 1ITa OYEKHMBATH OA PHMCKOT IIpaBa AaHac?

To je Haj3HauajHHMje NOrAaBbe MpaBHE HCTOPHje M HajcTapHja IpaBHA
AucuunAnHa. EBoAyumja puUMcKor mpaBa je Aob6pa HMAYCTpalHja HEKHMX OCHOB-
HHX 3aKOHa AD>KaBHONPABHOr pa3BHTKa yomure. OHO IITO CY PHMCKM IIpaB-
HHLH AaAH V AOMEHY NPHBAaTHONPABHHUX HHCTHTYTa H TEPMHHOAOTHjE, V Haj-
sehoj MepH >KHBO je ¥ AaHac. PHMCKO IpaBO je OATOBOP Ha HEKE E€HHIME Aa-
HalUmer npaBa: ITa je H KaKOo je HacTraia myGAHlHjaHCcKa Ty>x6a, HHTEPAHKT,
actio Paullana, MHore npaBHe maxkcume. IIpaBo KBupHura je yBOA y rpabaHcko
TpaBO Yy MePH Y KOjOj CYy CaBPEMEHH KOAEKCH NOTOMUM JYCTHHHjaHOBOT KOp-
myca. AAH, MOPEA OBHX TPaAULIMOHAAHHX 33AaTaka, IIOCToje H APYIH KOjH cy mHo-
TpeGa OBOr Halllel HCTOPHjCKOr TPEHYTKa.

9. HacraBa Pumckor mpaBa He Tpeba Aa OyAe caMO Kayd MPOIIAOCTH,
objaulmeme jeAe OA HajBa>KHHJjHUX ernoxa HCTopHje npasa. OHa mMoxe u Tpeba
Aa 6vAe, Kao M CBaka ITpaBa HCTOPHja yYocTaAoM, PVHKIIHOHAAHO Be3aHa 3a ca-
AallbocT, MoMoh y pemwlaBalkby HEKHX NocTojehnx u OyAvhHX AmaeMa.

OAyMHpame Ap>KaBe H IIpaBa He 3HaUM HEKO HeCTajakbe, HIlMYe3aBaibe
6e3 ocratka. To je mpeoGpa’kaj, CAMYAH OHOM KOjH OA T'YCEHHIlE Aaje AemH-
pa. OAayMHpame Ap>KaBe je MHAWIIMOHep Ha TepasHjamMa KOjH ca OCMEXOM, ca
OYHTAEAHOM A»Y0aBAY 3a CEOj NOcao, peryamuiie caobpahaj, Tako Aa ce dYAH
OKVTIbajy Aa ra BHAe. Hema oAymupama ApskaBe Y3 OADOjHO AHIle HocHAaua
BAQCTH, HaKO, HapaBHO, TO HHje caMo MpobAeM IpuBAauHe ¢usnoHoMmuje. OAy-
MHUpae IpaBa je HOpMaTHBHA aKTHBHOCT V IpeAy3ehuma. To HOBO, mpuBAay-
HHje AHIle BAACTH, BAACTH Kojy heMo ocehaTtu kao CBOjy, Ta HOBa MpaBHAaA
MoHalama Koja Hehe 6UTH HaMeTaHa CIOMda, TO CY IIYTeBH NpeoOpakaja Aap-
Be YV AeNTHpa.

OBakaB 3aAaTak Tpasku H nocebaH OAHOC IpeMa IpaBy. AXO je npaso
HEILITO MPCKO MAH, YV HajbomeM cAyuajy, GOAECHHK Ha CaMpTH, MOPHOVHA, a
49HHHM Ceé Aa I'a A€O TeOpHje TaKO CAHMKa, TaKaB CTaB MOpa HMAaTH VTHiaja Ha
pPa3BHTaK MpaBHE HayKe, Ha KBAaAHMTET OHHX KOjH C€ ONpPEAEAVjY Ha HpaBHe
cryauje. THMe ce He AONMPUHOCH OYEeKHMBaHOj TpaHCOPMALUjH IpaBa, NMOAU3a-
1bY CHCTEMa HODMH Ha jeAaH BHILUM, XYMaHHjH HuUBO. OBaj BEK Y AOCAAAIIILEM
TOKY HUje GHO HapOYHMTO HAKAOWEH APVIUTBEHHM Haykama. Hajsehu Aeo cBo-
jHX Haropa YOBEYaHCTEO je YCMEpPHUAO caBAabuBamy NMPHPOAHMX CHAA H OCTBa-
pewy Oaaroctama. AAW HHje A2A€KO AaH KaAa he MHOra ApyiuTBa, 3aA0BO-

" /SUBIIHM MaTepHjaAHe norpebe, OCETHUTH Ka0 IIPEBACXOAAH 33AAaTaK HE CTBapame
apMHje TexHoAora H mnoBehalbe MPOAVKTHBHOCTH paAad, HEro pelllaBaibe MHTa-
ha BE3aHHUX 32 AVACKE OAHOCE, IpaBHAA IOHANIakha H €THKY.

HammmMm cryAeHTHMa ce yomlTe He rOBOPH, MAU HEAOBOAHO TOBOPHU O
TOME KaKO je OATOBOPHA, Ca KOAHMKO je AHAeMa H MOpaAHe OATOBODHOCTH Be3a-
Ha QVHKIHja CyAHje, mpaBHUKA. CTYAEHTH MEAHLIHHE NMOoAa)ky EcKyAamoBy 3a-
KAETBY — jOII jeAaH NpHUMep aKTYEeAHOCTH AaHTHKE H H€HHX IPaBHAA €THKE.

(34) Hyxan, Hekcym — HajcTapHja ommnra ¢$opMa YTOBOPHMX OAHOCa y PuMy, AokTopcka
Aucepraurja, Beorpaa, 1951, crp. 9 (AakTHAOrpaducaHo).
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3ap je AY’KHOCT CYAlje, TOT AeAHOLa TpaBA€, Malhe OATOBOPDHA Y jEAHOM XyMa-
HOM H MOpPaAHOM CMHCAY? A O TOMe ce Y TOKY CTYAMja TOTOBO H He TOBOpH (35).
Ckopo Aa je y nmpaBy AocrtojeBckd (kHe3 Muiukud u3s ,Fauora’), koju 3ame-
pa HayKaMa KaKko yuye CBeEMY, OCHM OHOM CVIUTHHCKOM. H y oBOM moraeay, Kao
H V ADVYIHM, DHMCKH jurisprudentes MOry Hac KojeuemMy HayuuTH. HHCy Au
OHH TOBOPHAM A2 je IMpaBO CTBOPEHO pPaAl yoBeKa (cum hominum causa omne
ius constitutum sit — D. I, 1. 5. 2); HHCYy AM OHM HCTHLAAH Aa je IpPaBO Belll-
THHA HAH YMETHOCT AOOpOTe H mpaBAe (ars boni et aequi — D. I, 1. 1. np.), Aa
npaBHa Hayka HMa He CaMO XYMaHHX, AYACKHX, HETO U OOKAaHCKHX KOMIIO-
HeHTH (divinarum atque humanarum rerum scientia — I, I, 1. 1). Camo ce
TaKBHM OAHOCOM IIpeMa NpaBy MO>Ke U3BPIIMTH IIpeobpakaj MpeA KOjuM Hauie

APVIITBO CTOjH.
Ap O6pad Cranojesuh

PE3SIOME
Pumcikoe npaso cezoOHs

ITocAe HEKOTOPOTrO HAaCHIILIEHHS HCTODHEH, B IIOCAEAHEE BpeMs K IIpOIl-
AOMY CHOBa HayHHaeT BO3paCTaTh HHTEpPEC, HO OH IIOAYYaeT HOBHLIE BBIpaKe-
HUA: HCTOPHS — 3TO He NPOCTOE OIMMHMCaHHE, a IIOUCKH OTBETOB Ha BOMPOCHI,
NpeAbsIBAaeMble IIPOILIAOMY HalllMM BpeMeHeM. PHMcKoe MpaBO CTaHOBHTCS akK-
TVaABHBIM CETOAHSI ITOCTOABKY,. IOCKOABKY €TI0 INMOAOXXEHHSI UMEIOTCS B COBpe-
MEHHBIX HHCTHTYTaX H IIOCKOABKY OHO OOBSCHSET 3TH HHCTHTVTHI.

PumckoMy mpaBy B HCTOPHUHM Hallleil IIUMBHAH3AIIHH IPHHAAAEXKHUT OrpOM-
Has poab. HHTepec K HeMy, HaumHas C 12 BeKa, IBASIETCS YaCThIO ABHJKEHMS,
npeobpasusulero EBporry — PeHeccaHca.

YeM OOBACHHTh UYTO HUMEHHO DHMASIHE SBASIIOTCS HapOAOM, OKa3aBIIHM
OTrPDOMHOe BAHSHHE Ha pa3BUTHE IIpaBa IIOYTH Y BCeX HapoAoB MmHpa? Otser
Ha AaHHBIH BONPOC CAEAVET HCKaTb B ODOCTOSITEABCTBaX, CIIOCOOCTBOBAaBLIMX
CO3AQHHIO H3 PHMASIH HapOAa MPaKTHYECKOTO YKAAAQ H C HCKAIOYHTEABHBIMA
OpraHU3allHOHHBIMH CHOCOOHOCTSAMH. PuMAsiHE OBIAHM HEOIDaHHUYEHHBIMH XO3-
seBamMH B OacceilHe CpeAH3eMbsl, HMEBLIEr0 C APEBHHX BpeMEH BCE VCAOBHI
AASL TOpProBad. MHorue GoaAbluHe YMBI IIOCBATHAH ce0s IPaBOBBIM HayKaM, a
AESITEABHOCTh IOPDHCTOB HaXOAHAACh IIOCTOSSHHO ITOA HaA30pOM OOILIeCTBEH-
HOCTH H SIBASIAACh NOYETHOH npodeccuel.

PHUMCKOMY MNpaBy YacTO CTABHUTCA B VIPEK, YTO OHO iBAseTcs dopma-
AMCTHYECKHM, YTO OHO pa3paboTaA0 HeOrpaHHUEHHOE ITPaBO COOGCTBEHHOCTH
" 1.1. OAHako, ecAn OAM)Ke NMO3HAKOMHMCS C €ro YCTAaHOBAEHHMSIMH, MBI MO-
>K€M IPHUITH K BBIBOAY, UYTO OHO SIBASIETCS B MeHblleil Mepe ¢opMaAucTHYeC-
KHM, 4YeM OOABIIMHCTBO COBPEMEHHBIX MpaB. [IpHYHHLI MOAOGHOIO MPEAVOEX-
A€HHS KPOITCS B CHMIIAaTHSX, KOTOpDBIE HCTODHYECKO-IpAaBOBas IlIKOAA, a B
HEKOTOPOH CTeleHH H MAapKCHUCTCKasi, OOHapy>KHBaAH K PaHHHM IIepHOAAM
PHMMCKOH HCTOPUH, B KOTOPBIX AQHHOE IPABO ASHCTBHTEABHO SIBASAOCH op-
MaAHCTHUYECKHM. B cuAy 3TOoro HeapooueHuBaeTcsi Kopmyc OpHC LIHMBHAHC,
BBICLLIasl CTYIeHb CO3AaHHsSI B HCTOPHH Puma.

MoO>KET VAUBASITH aKTVaABHOCTh B COLIHAAHCTHYECKOM OOLIECTBe ITpaBa,
NMPHHAAAEKAIETO IIUBHAU3AlIMM, OCHOBAHHOH Ha paGOBAAAEABUECKOM CTpOE.
MexAy TeM, Ta YacTb PHMCKOIO IIpaBa, CAEABI KOTOPOTO COXPAaHHAHMChH AO Ha-
LIUX AHEH, PETAAMEHTHPOBAaAa OTHOLUEHHS MEXAY CBOOOAHBIMH AIOABMH H IIO-
TOMY HE HOCHT KaeiiMa paGcTBa.

(35) Jeaan oA u3yseraka je mpod. KoncTaHTHHOBuR, KOJH Ha KYPCY MOCAEAHIAOMCKE Ha-
cTaBe KaTKaa rOBOpDH O OBOMeE, LHTHpajyhH piMCKe npaBHHKe.
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SUMMARY

Roman Law To-day

After a period of saturat’on with history, the interest for the past has
been lately aroused, but it is getting new dimensions: h story is not a mere
description, but search for the answers to the questions posed by the present
with respect to the past. The Roman Law is actual to-day in so far as its
provisions are present in the modern institutions and explain these insti-
tutions.

The role of the Roman Law is very great in the history of our civi-
lization. The interest for the Roman Law, aroused in the XIIth century, is
part of the movement which has transformed Europe — the Rena’ssance.

How comes it that the Romans are the people who gave lectures in
law to nearly all the nations of the world? The answer to this quest on
should be looked for in the circumstances that made of the Romans a people
without imagination, but with a ialent for practical and organization. They
were the masters of the Mediterranean bas n oriented to trade from old.
Many, most intelligent men, devoted themselves to law, while the activity of
the jurists was constantly under public control and was very esteemed.

It has often bcen remarked for the Roman law that it is formalistic,
that it knows the absolute ownership, etc. However, if we go from one insti-
tute to the next, we may conclude that it is less formalistic than most of
the modern laws. The reasons for such a conviction are inclination of the
historical — juristic school, and the Marxist to some extent, for the older
periods of the Roman history in which this law was in truth formalistic. The
Corpus juris civilis is in this way underrated though it is the greatest achieve-
ment in the Roman history.

The actuality of the law of one civilization, based on slavedom, may be
surprising to the Marxist society. But, the part of the Roman law that is
extant to-day, had regulated relations between free people, and so it does
not bear the mark of slavery.

RESUME

Le droit romain aujourd’hui

Aprés une certaine saturation par l'histoire dans les temps récents
I'intérét s’est accru pour le passé, mais il acquiert de nouvelles dimensions:
I'histoire n’est plus une simple description, mais la recherche dans le passé
des réponses aux questions qui se posent dans les temps présents. Le droit
romain est actuel aujourd’hui pour autant que ses dispositions sont présen-
tes dans les inst tutions contemporaines et dans la mesure qu'il nous explique
ces institutions.

Le role du droit romain dans l'histoire de notre civilisation est con-
sidérable. L'intérét pour ce droit qu’ s’est manifesté depuis le XIIe siecle est
une partie de 1'évolution qui a transformé I’Europe — la Renaissance.

Comment peut-on expliquer que c’est justement le peuple romain qui a
donné des lecons de droit a presque tous les peuples du monde? Il faut cher-
cher la réponse a cette question dans les circonstances qui ont contribué a
former des Roma'ns un peuple qui ne batissait pas des chimeéres, mais qui
avait un talent prononcé pour tout ce qui est pratique et pour l'organisation.
Les Romains étaient les maitres du bassin meéditerranéen, qui est depuis la
plus haute antiquité orienté vers le commerce. Les hommes les plus capables
se sont consacrés au droit, et l'activité des juristes éta t toujours soumise au
contréle de l'opinion publique et elle fut tres estimée.
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On repproche souvent au droit romain d’étre formaliste, qu'il connait
la propriété absolue et ainsi de suite. Cependant, si nous examinons les ‘nsti-
tutions les unes apres les autres, nous pouvons tirer la conclusion qu'il est
moins formaliste que la plupart des droits contemporains. Les raisons d’une
telle présomption se trouvent dans les sympathies que 1’école historico-juri-
dique et jusqu’'a un certain point 1'école marxiste avaient témoigné a I'égard
des périodes les plus reculées de l'histoire romaine dans lesquelles le droit
romain était réellement formaliste. Ainsi on mésestime le Corpus jurs civi-
lis, pourtant il est de la plus haute importance dans I'histoire de Rome.

J] peut paraitre bizarre que le droit d’'une civilisation fondée sur l'esc-
lavage puisse avoir le caractere d’actualité dans la société socialiste. Cepen-
dant, la partie du droit romain qui est présente aujourd’hui a réglé les rap-
ports entre les hommes libres, c’est pourquoi elle ne porte pas ’empreinte de
I'esclavage.



OAHOC APYHITBEHE OITACHOCTH H ITPOTHBIIPABHOCTH KAO
EAEMEHATA OIIIITET IIOJMA KPHUBHYHOI' AEAA (1)

1. Y TeopHjH KpHUBHYHOr IIpaBa IIOCTOjeé MHOroopojHe AedHHHIIHje OI-
LITEr NOojMa KPUBUYHOT A€Aa. ¥ HAlIOj HOBIjOj AMTEPATYPH CKOPO PEAOBHO Ce
KPDHBHAYHO A€AO AeHHHINlE KaO APVUITBEHO ONACHO, MPOTHUBIIPABHO, YV 3aKOHY
OApebeHO, BUHO IIPOY3POKOBaIbe IMOCAEAUIle AYACKOM paAlmoM. OBy AedHHH-
nijy heMo U MH IpUXBAaTHUTH Kao IOAA3HY TauyKy AdsbUX H3Aaramwa. Ham 3aaAa-
TaK je, HauMe, Aa 00jaCHHMO IOjaM M OAHOC NIPBHX €A€MEHaTa HaBeAEHEe Ae-
$HHHIIHje: ADVIITBeHe ONACHOCTH M NPOTHBIPABHOCTH. AKO C€ XPOHOAOIIKH
rnocMaTpa pPasBoOj ydYewa O APVIITBEHO] OINACHOCTH H IPOTHBIPABHOCTH, OHAQ
ce MOXKe 3alla3suTH Aa je TeopHja KPHUBHUYHOT IpaBa IIPBO IIOCBETHAA MaXKILY
H3y4aBawy NojMa IMpoTHBNpaBHOCTH. H He camo To. TeopHja KpHBHYHOT NMpaBa
je IMojMVy IIPOTHBIPABHOCTH IIOCBETHAA U MHOTO BHIIle NMa)Kibe. Y IMOYETKY IpeA-
MEeT Hay4YHHX AUCKYCHja OHAa je HCKbSYYHBO NMPOTHBIPABHOCT IOCMaTpaHa ca
dopMaaHe Tauke raeAminTa, T3B. GopMaAHa mporuBrnpaBHocT. Hapounro Hauaa-
3uMO Ha paspabeH mojaM ¢opMaAHe ITPOTHBIPABHOCTH H CTApHjOj HEMAUYKO]j
AHTEPATYPH KOA NPHIIAAHHMKA T3B. KAACHYHE HOPMATHBHE IIIKOAE, YHjH je TAaB-
HU IPOTAroHHCTa HeMauku Teoperndyap K. BunauHr. Ilojam IpOTHBIpPaBHOCTH
je mpovyaBaH M ca MaTepHjaAHe Tauyke TAEAHIITA Y CTapHjOj HeMauyKoj AHUTepa-
TYPH, HADOYUTO V BpeMe BAaAaBHHe AHWCTOBOT O0jeKTHBHO-KQy3aAHOT U HaTy-
PaAMCTHUKOT TIPHCTYIa OOpaAH KPHBHUYHOIPABHHX MHCTHTYTA, Aa OH Y HOBH-
je BpeMe, Y NIEPHOAY KaAa je 3HayajaH yTHUAj Ha HAayKy KPHBHUYHOT IpaBa IIO-
4YeAO Aa BpIIH BeAljeAoBo yuere 0 QHHAAHO] paArbH, AOOHO HOBE H NOTIIVHHjE
AHMeEH3Hje,

Tek y AuTEpaTypH COLIHjaAUCTHUKHX 3€Maba, a NPBEHCTBEHO Y COBjeT-
CKOj AuTepaTypH, cycpeheMo H yueme O ADVIUTBEHO] ONMACHOCTH KaoO €AeMeH-
TY OIMNTEer nojMa KPHBHYHOT AeAa.

Capa heMo pasMOTPHTH OCHOBHe NpoGAeMe KOjH CY Ce Y HAayUH jaBHAH
V BE3H Ca NOjMOM IPOTHBIPABHOCTH Y MaTepHjaAHOM H GOPMAAHOM CMMUCAY,
Kao M Y Be3H ca IOjMOM APVIITBEHE ONAaCHOCTH, Aa GHCMO 3aTHM MpeIIAH Ha
AETa’HH]Y OOpaAy OAHOCA APVIUTBEHE ONACHOCTH H IPOTHBIPABHOCTH.

2. Kaaa ce roBopH O IPOTUBIPABHOCTH KA0 €AEMEHTY OIITET NOjMa KPH-
BUYHOT A€Aa, NOTPEOHO je mpBO NMOhKH OA Tora Aa je KPHBHYHO AEAO IO CBO-
Me TeHyCcy HempaBo. Y Be3u ¢ THM Hamehy ce caeaeha muTama koja je IIo-
TpeGHO pa3jaCHUTH.

(1) CaapxiHa oBOra paAa H3Hera je Ha NPHCTYTIHOM TpEAaBaly OADXKaHOM 29. oktoGpa
1968. roaune Ha IlpaBHom ¢akyatery y Beorpaay.
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IIpe cBera, Aa AM je HempaBO CBOJCTBO CaMO KDHBHYHOT A€AAd, HAH je,
rnak, OHO CBOjCTBO CBHX AEAHKAaTa, a 3aTHM, KaKaB je OAHOC u3Mmeby nojma He-
MpaBa U MOjMa IMPOTHUBIPABHOCTH?

IITTo ce THue mpBOr muTama, Moxke ce pelin Aa ce Vv TeOpHjH CKOpO CBH
ayTOPH CAa)KY ca TUM Aa HelpaBO HHCY jEAMHO KpHBHYHa AeAa, Beh Aa Hempa-
BO IIPEACTaBAajy H ADYTH AEAHKTH (HNp. rpabaHCKONpaBHH, aAMHHHCTDATHB-
HOIPaBHH, HTA.). AAH MMa MHILveba (HAapOYMTO YV CTapHjOj AHTEPATYPH) Aa ce
KPHUBHYHONMPABHO HENpPAaBO IO CBOME KBAAWUTETY Pa3AHKYje OA APYIMX BpCTa
HenpaBa (2). YV HoBHjo] auTeparypH (KuBanHoBuh, AucTt, MepkeA U Ap.), Me-
ByTUM, NpeTe>XHO je 3aCTYIHeHO TAEAHIUTE Aa je HempaBo POAHH IojaM 3a
CBe BPCTE AEAHKATa, OAH. Aa je HempaBO HCTO, ITa OHAO O KOjOj BPCTH A€AMKaTa
Aa je peu.

KpHuBHYHO A€AO je MPOTHUBIIPABHO AEAO. 3aTO Ce MOCTaBha NMHTaKe KaKBa
je pasauka usMeby nojMa MPOTHBIPABHOCTH M NojMa HempaBa. Hma Mimiimema
(ump. Meyer (3) Aa u3Mmeby MPOTHBNPAaBHOCTH M HEMpaBa HEMa PA3AHMKE, OAH.
A2 CYy NPOTHBIPABHOCT H HENPAaBO jeAHO Te HCTO. OBAKBO MHIIAEH-E ITPOH3H-
Aa3M, YV CTBapH, H3 yCBajamwa T3B. JYPHCTHYKOT CXBaTala NOjMa Hempasa. IIpe-
Ma OBOM CXBaTaky, HEIPaBO je YHCTO NpaBHH GEeHOMEH M CACTOjH Ce Y Hama-
AV Ha npaBHe HOpMe. AOCAEAHO TOMe, IIPOTHBIPABHOCT HHj€ €AeMEHAT Hempa-
Ba, Beh weropa cywutHHa (4).

Hacynpot ToMe, N0 peaAHCTHYKOM CXBaTakby HalpaBa, OHO ce AehHHHUIIIE
Kao jeAaH pearaH peHOMEH, KaO jeAHa II0jaBa CIOAALLLET, IIPHPOAHOT CBeTa.
To je mpe cBera H»YACKO A€AO, KOje y ceGH CaAPIKH IPOY3POKOBALE MOCAEAUIIE
HYACKOM paAmoM. ITo CBOjOj CVILTHHH, AaKA€, HEMPABO je peaAHa UHILEHMIIA,
KOja joll yBeK HHje cama Ho ceGH mMpaBHO oGojeHa. OHa mocCTaje npaBHA YH-
IBEHHIIA CaMO YKOAHUKO ybe Kao eAeMeHaT y cBeT mpaBHHUX HopMu (3). Tek
TaAa HempaBO MOXXe AOOHTH KapaKTep NPOTHBIPABHOI AeAa. 3HayH, ITPOTHB-
MPaBHOCT ce MNOjaBdyje Kao aTpPUOYTHBHO oGeAeXxje HempaBa. A0 Yy OCHOBH
HCTOT 3aKAVuKa AoAasu H Beanea (8). ITo wmemy je nf)omBnpaBHocr jeAHa pe-
Aallja — HeckaaA usMeby ocTBapewa 6uhia KpUBHUHOT AeAa M 3aXTeBa KOjH
NOCTaBbda NpaBHH NMopeAak. HempaBo je, MebyTHM, HEWITO CYNCTAHIHjaAHO: TO
je CAMO MpPOTHBNPaBHO MOHallaike. [IpOTHBNPABHOCT je, AaKA€, MPEAHKAT, AOK
je HempaBO CYIICTaHLA.

(2) O paHHjHuM 'OKYLIAjHMA AA C€ MOA VrHLajeM XereAosor vuema H3Meby KPHBHYHOMpAB-
HOT HempaBa H NPHBAaTHOMPABHOr HenpaBa NMpoHabe KBaAHTaTHBHA pa3aHKa BHA. v. Liszt: Lehrbuch
des Deutschen Strafrechts, Berlin und Leipzig 1922, crp. 118, mpi. 3. O Tom cxBaTamy, Kao H O
apryMeHTHMa OPOTHB ibera BHA. Takobe Ap. T. ZKupaHoBuh: OCHOBHHM MpOGA€MH KPHBHYHOr Mpasa,
Beorpaa, 1930, cTp. 51-55.

(3) Bua. ap. T. J)Kusanosnh: OcHoBH KpuBHYHOr mpaBa KpawesnHe Jyrocaasitje, Omuru aeo,
I k. Bra. 1935, crp. 2035, npum. 3

(4) Y TcopHjit Kp:BHYHOT NpaBa MOCTOjH CMOP O TOME A2 AH j€ MPOTI{3APaBHOCT OOeAexk-
je OAH. KapaKTepHCTHKa KPHBMYHOT AeAa — HAIH je, MaK, TO CYLUTHHA KPHBHYHOI A€Ad OAH. in se
KPHBHYHOT Aeaa. M3BscraH Opoj avropa noA BobcTBom bBeanHra, oaAydHO oAGHja cxBaTake Aa je
cymporripaBHocT (Widerrechtlichkeit) oGeaeskje kpuBuuHor aeaa (wmp. Kohlrausch, H. A. Fischer,
Berolzhcimer, Hopfner, Kitzinger). Apvr#, nak, cMatpajy Aa je NMPOTHBMNPABHOCT OOJEKTHBAH eae-
MEHAT MojMa KpHBHYHOI Aexa (BiA. o tome: dr. J. Nagler: Der heutige Stand der Hehre von der
Rechtswidrigkeit, Leipzig, 1911, crp. 15, u 16.

(5) Bia. o Ttome AertamHo: Ap T. JKuaHoBih: CHcTem CHHTETHUYKe npaBHe ¢HA030QiHjE,
Bra, 1959, cTtp. 326—329.

(6) H. Welzel: Das Deutsche Strafrecht, 9. Aufl. Berlin, 1956, crp. 46—47).
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H3 cBera peyeHOr CA€AH 3aKAHYYAK Ad NMPOTHUBIPABHOCT HHje UCTO IUTO
H HEMpaBO H Aa je OHa CaMO jeAHO oOeAe’Xje HelmpaBa, a CAaMHM THM H KDHBHU-
HOT AeAa Kao jeAHOT BHAQ Hempasa.

3. ITowuto je Ha oBaj HauuH AedHHHCAH NOjaM HempaBa H YKa3aHO Ha
IETOB H OAHOC IpeMa NOjMYy NMPOTHBINPABHOCTH, NOTPeGHO je npehu Ha u3aara-
1€ O CaMOM MOjMYy IPOTHBIPABHOCTH.

Kao uro je Beh HanmoMeHYTO, XPOHOAOLIKH JIOCMaTpaHoO, NMpPBO Cy ce ja-
BHAA CXBaTalba 0 GOPMAaAHOM IIOjMY NMPOTHBIIPABHOCTH. IIpucTraAuiie ¢popMaa-
HOT TI0jMa IIPOTHBITPABHOCTH, AedHHHUILY je Kao MoBpeAy 3akoHa. Tako Kapapa
HCTHYE Aa je CVINTHHA KPHBHYHOI A€A2 V OAHOCY CYIPOTHOCTH H3MeBby AVA-
CKOT AeAa H 3akoHa (7). IloctaBma ce, MeBYTHM, IMUTame KOMe 3aKOHY Ce Mpo-
THBH KPHBHYHO AeAO0. HMa MHILIAEHa, HAPOYHTO Y CTapHjoj AuTepaTypH (Ha
npuMep, aycTpHjckH mpodecop IlIToc (8) Aa ce OBAe PaAH O MPOTHBHOCTH Ca-
MOM KPHBHUYHOM 3aKOHY. APVYIHM peuylMa, cMaTpa Cé Aa Ce IMPOTHBIPABHOCT
jEAHOT AeAa 3ampaBO CacTOjH Y TOME IITO je OHO NPOTHUBHO KPHBHYHOM 3aKOHY
v KoMe je mpeaBubeHo. OBakBO MHIIAEHE je 3aCTYIASEHO U Y HOBHjO] AHTEpa-
Typd. OA HalMX ayTopa, Ha NMpuMep, 3aCTYMHHK OBOT MHlLbewa je C. PpaHk.
On kaxe: ,JlojaM Ka>KIbHBOCTH, OAHOCHO OITHCAHOCTH Aj€A2 Y 3aKOHY H HojaM
dopMaAHE MPOTHBIIPABHOCTH INOAVAapajy ce. AjeAo, kojer obHmexkja HHUCY Y
3aKOHY OITMCAHa, HHje Ka)KIHBO, jep HHje ¢GOpMaAHO NPOTHBIPABHO (?).

Hacymmpor oBakBOM cxBaTawky GOPMaAHe ITPOTHBIPABHOCTH, IIOCTOjH
CXBaTawe YHTABOT HH3a ayTopa KOjH y objaurmewny nmojMa ¢opmaAHe MpPOTHUB-
MPaBHOCTH 3aCTVIIajy TAaKO3BaHy TEOPHjy HOPDMH, YHjH je ayTop buuaunr. bun-
AUHTOBO CXBaTatbe ¢OpMaAHe IMPOTHBNIPABHOCTH Ce, HaKHMe, CacTOjH Y CAeAe-
hem (10).

3aKoH je HemoBpeAHB. 3aKOH je BOMba, a HE CHAra HAHM IPHHYAA, a BOsa
je Kao TakBa HenoBpeAuBa. EHepruja 3akOHCKe BOMdE je Ipe IPOTHBIIPABHE
paAlbe HCTa Kao H 3a BpeMe H IocAe He. AKO 6H ce y3eAo Aa je moBpebeH 3a-
KOH H3BplLIEHEM IIPOTHBNPABHE PaAle — OHAQ 3HA4yH Aa OH MOjeAHHAYHHM Bp-
LlIekEeM MPOTHBIPAaBHUX PaAlbH OHO OKpHHBAH HAH KOHAYHO AebUHHTHBHO aHY-
AHpaH 3aKOH, a TO je HeMoryhe 3aMucAuTH. H cTora, kapa HEKO YUHHH KpH-
BHYHO A€AO, OH He NOCTYIIa IPOTUBHO KPHBHYHOM 3aKOHY. HampoTHB, OH IO-
CTyIa y CarAaCHOCTH Ca KPDHUBHUYHHM 3akOoHOM. Kapa 3akOH Kayke: KO Apyrora
AHILH SKMBOTa — I1a TO HEKO H VYHHH, OHAQ je Taj YIpaBO IOCTYIA0 OHAKO Ka-
KO KPDHBHYHH 3aKOH Ka’ke, H THMeE je HCIVHHO NOoTpeGHe YCAOBE KOje 3aKOH
TpaskH, Aa OM Ha mera 6HAa NpHMEHeHa KpHUBHYHA CaHKUHja. YuHAaHAall, Aa-
KAe, Bpllehi KPHBHYHO AEAO He KpIIIH KPHMBHYHH 3aKOH, Beh KpHIH jEeAHY HOp-
MY KOja ce HaAa3y BaH KPDHBHYHOI 3akoHa. CaAprkaj Te HOpMe ce MOjKe cas-
HaTH akKoO Ce AHMCNO3UlMja KPHBUYHHUX MpOMMca NnpeoOpaTH Yy HMIEpaTHBaH
o6anuk. Hnp., u3 Aucnosuiuje: , KO APYror yBpeAH'', NMpOHM3HAAa3H HOpMa ,He
Bpebaj Apyror”’. MebyTuM, Hako ce caAp’Kaj HOpMe MOJKe Ca3HaTH H3 KPDHBHY-

(7) Ap J. Taxosuh: KpuBHyHO npaso, omurH Aeo, Beorpaa, 1961, ctp. 114—115.

(8) Stoos: Lehrbuch des Oesterreichischen Strafrechts, Wien und Leipzig 1910, crp. 73.

(9) Ap C. DpaHnk: Teopuja ka3HeHor mpaBa no KpHBHYHOM 3aKOHHKY OA 1951. OmurH aeo,
3arped 1955, crp. 117.

(10) Binding: Die Normen und ihre Ubertretung, 4. Aufl., I Band, Leipzig, 1922, cTp. 293.
H Aane.
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HHX TNpOIMCA HeroBuM IpeoGpahameM y HMneparnBaH OOAMK, caMa HOpMa ce
He HaAasH y mbeMy. OHa caMO CAYXKH Kao 3aKOHOAABHH MOTHB HHKPDUMHHALH]je
KDHUBHYHOT' A€Aa Tj. noTpeGa HeHe 3allITHTE HHCIUPHIIE 3aKOHOAABLIA Ad HEHO
Kplleke MPOIHIlIE KA0 KPUBHUHO AEAO H YIPO3H KPHBHUHOM caHkKuujoM. Ilpe-
Ma TOMe, NPOTUBIPABHOCT HHj€ NPOTHMBHOCT KPHBHUYHOM 3aKOHY — Beh Ipo-
THBHOCT HOPDMH KOja Ce HaAa3H BaH KPHBHYHOr 3akoHa. HeocHoBaHO ce cma-
Tpa Aa HHje TayHO OBO BUHAHHIOBO TBpbewe. Taxo Ha mpumep Cp3aentuh —
Crajuh (!!) cMatpajy Aa Y4YWMHHAAll KPDHBHYHOT AeAa BpIIeiH KPHBHYHO AEAO
MOCTYIa NTPOTHBHO KPHBHYHOM 3aKOHY, jep H3 CBAKOI KPHBHYHONPABHOI MPO-
Mmica, KaA ce NMOBEKE HEroB AHCIIO3HTHBHHM A€O Ca CaHKIIHjOM, AOOHjaMO OApe-
He 3arloBecTH H 3abpate.

Axo 61 Te 3abpaHe HAH 3aTlIOBECTH BYKA€ CBOj KOPDEH HCKAHYYHBO H3 KpH-
BHYHOT 3aKOHA, aKo OH Ce CMAaTpaAO Aa OHe HacTajy ca HacraHKoM oApeAaba
KPHBHYHOT 3aKOHa (Kao IUTO TO morpeuHo cmarpa IIItoc) — oHAa 6H eaeMeHaAT
OApebeHOCTH KPHUBHUYHOT A€Aa YV 3aKOHY V CYIUTHHH GHO HUCTOBETaH Ca NPOTHB-
npaBHowhy y $OpMaAHOM CMHCAY, TaKO Aa OH mapaAeAHO IOCTOjame 00a OBa
eAeMeHTa Y AeDHHUIIHJH OMIUTEer NojMa KPHBHYHOTI A€Ad, TPEACTaBAaAO HEMOo-
Tpe6HO NnoHaBAate. HanMe, eBO 0 ueMy je ped. Ako GH ce CMaTpaAo Aa je jeA
HO KPHBHYHO AEAO NMPOTHBIIPABHO 3aTO IITO j€ MPOTHBHO NPOIMHMCY KPHBHUYHOT
3aKOHA KOjH ra MHKPHMHHHIUE Ka0 KPUBHYHO A€AO — OHAa O6H TO MpPaKTI4yHO
3HAYHAO AQ je OHO IPOTHMBIPABHO AEAO 3aTO LITO je OApebeHO Yy KPHBHYHOM
3akoHy. To wITO je jeAHO AeAO oApebeHO Y KpHUBHYHOM 3aKOHY, WHHI1 OA HheTa
MPOTUBMpPABHO AeAO. OBakBO pelllee je AOTHYKH HEOAPXXHUBO Ca TA€AHIUTA
yYCBOjeHe AebHHMIIHje OIMUTEr NMojMa KPHBHUHOT AeAda. Y TOM CAYYajy HAM Ce
H3 AchHHHIIHje MOPA €AMMEHHCATH €AeMEeHAT IPOTHBIPABHOCTH Y GOPMAaAHOM
CMHCAY, HAH Ce, NaK, U3 AedUHHIIMje MOpa YKAOHHTH €A€MEHAT OApebeHOCTH
KPHBHYHOT A€A2a YV 3aKOHYV.

Hama ce, mebyTuM, uMHM Aa o0a OBa €Ae€MeHTa HMajy CBOje MeCTO V
AebHHHIIAJH KPHBHYHOT A€Aa — Aa CBAKH Ca CBOje CTpaHe KapaKTepHile Io-
jaM KpHUBHYHOT A€Aa — M Aa GH 10jaM KPHBHYHOT AeAa Ge3 jeAHOT OA mbiX GHO
HEMOTNVH. BHHAHHIOBO CXBaTame NPOTHBIPABHOCTH, KOoje jeAHHO 00e3bebyje
noceGHO M CaMOCTAaAHO MECTO OBOM €AEMEHTY V NOjMY KPHBHYHOI AeAa — Aa-
KAe, VIIOTIVibyje M 3a0Kpy’KaBa OIMITH NOjaM KPHBHYHOr Aeira. IIporusnpas-
HocT v dopMaaHOM cMuCAY, 6all OHAaKO KakKo je cxBara BHHAMHT, OocBETAdaBa
CVIITHHY KPHBHYHOT A€Aa Ca jEAHOT acClleKTa, ca KOora je He MOjKe OCBETAUTH
eAeMeHaT OAPebeHOCTH KPHBHYHOT AeAa YV 3aKOHY. KOHa4yHO, OACYCTBO €AEMEH-
Ta IPOTHBIOPABHOCTH Y $OPMaAHOM CMHCAY, OAHOCHO HEroBO YKAamame VY 3a-
KOHCKH eAeMeHaT AeduuHuIHje, oHeMorvhinao GH ofjalllsele NnojaBe HEMOKAa-
nama NPOTHBIIPABHOCTH H OAPEBEHOCTH KPHUBHYHOI A€Aa Y 3aKOHY. Y cAyyajy
Hy>KHE OABpaHe, KDHBHUHO AEAO je MCIVHHAO CBe 3aKOHCKe eaeMcHTe Gmha —
aAH ce CMaTpa Aa HHje IPOTHBIPABHO. AKO Ce NPOTHBIPABHOCT He OH CXBaTH-
Aa OHaKO Kako je BHMHAMHTr cxBaTa, OHAA ce He GU MOTAO OBaKO pPE30HOBATH,
Beh 6H ce MOpao NMPHXBATHTH allCYPAAH 3aKAYYaK Ad Y CAYYajy HysKHe oAGpa-
HE HHje HCKmYYeHa NPOTHBIIPABHOCT A€AA, IITO Ce MPOTHBH CKOPO OrmaTeM
YCBOjEHOM CXBaTalby Y TEODHjH KpHBHYHOTr nmpaBa. H3 cBera H3A0XX€HOT NPOH-

(11) Cp3enth—Crajuh: Kpusnuho mpaso ®eaepamisae Hapoane PenyGanke Jyrocaasije,
Omuora Aeo, Beorpaa, 1961, crp. 124.
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3HAQ3H Aa Ce jEAHMHO MOJKe NPHXBATHTH CXBaTale Aa MPOTHBNPABHOCT HHjeE
UPOTHBHOCT KPHBHYHOM 3aKOHY — Beli Aa je MpOTHBNPABHOCT ITPOTHBHOCT He-
KHM ADYIHM HOpMama KOje CY BaH KPHBHYHOT 3aKOHa.

IlocTaBda Ce capa IMTake, O KaKBHM HOPMaMa je OBA€ Ded M OAaKAe
oue notuuy. [Ipema BuHAHHIY, OBAE ce€ He paAH O HOpMaMma NPHBATHOT, aAMH-
HHUCTpPATHBHOTI HTA. IIpaBa, Beh O HOpMaMa jaBHOT IIpaBa, YKacy4yjyvhu Hopme
HemHcaHor npasa. Hacynpor meMy, BeAHHT cMaTpa Aa ce OBAe He paAu O Ipo-
nucHMa jaBHOT IpaBa, Beh o IpomucHMa pa3HMX rpaHa npaBsa, a NoceGHO IpH-
paTHOr mpaBa (12). Kaa O ce mpUXBaTHAO Aa CBe HOpMe MOpajy GHTH HOpMe
jaBHOT MMpaBa, OHAA G HOpMe KOje Cy 0 CBOjOj CYIITHHH, HIP., IPHBAaTHOIPAaB-
He — OHAe HYXXHO AVIIAHpaHe, jep OH, NMOpeA Tora ILUTO Ce HaAa3e Y IpHBaT-
HOM IpaBy, MOpaA€e Aa IOHOBO GVAy norBpbeHe vy jaBHOM mpaBy. Ho wmak —
Kake BeAHHr — He IOCTOjH NPUBAaTHONPaBHAa, aAMHHHCTDAaTHBHOIPABHA HTA.
MPOTHBIIPABHOCT. IIPOTHBIIPABHOCT je YBEK jEAHOCTaBHa OAH. VBEK HCTa, 6e3
003Hpa O KOjOj ce rpaHH NMpaBa paAH. beAnHr nmocMaTpa HOPMY ca HeHe ¢Gop-
MaAHe cTpaHe, 6e3 of03uMpa Ha HeHY KOHKDETHY CaAp>kHHY. Tako raeaaHo,
[IPOTHBIPABHOCT j€ IPOTHBHOCT HOPMH, VKOAHKO VOIIIITe Y3€B OHa NPEACTaB-
»da jeAny 3aGpaHy HAH 3alOBECT, a He YVKOAHMKO C€ HOMe OBO HAHM OHO 3alo-
BeAa HAM 3abpamyje. 3aTo je IPOTHBIPABHOCT NPOTHBHOCT OIMNITOj HOPMa-
THBHOj BOAH HAH HOPMH VOITNITE, 2 HE NMPOTHUBHOCT OBOj HAH OHOj HOPMH.

V Be3M ca H3HETHM Da3AHYHMTHM CXBaTakeM HODMH, 3aHHMAHBO je H3He-
TH H cXBaTakmke€ HOPMHM Koje 3actyna Majep (Mayer) v cBoM AeAy Rechtsnornien
und Kulturnormen (Breslau 1903). Masa Majep Aaje maTtepujasHy AedUHHUIIH-
jV NTPOTHBNPaBHOCTH, HIIaK Ce V HeroBoj AedeHUIIHjH HaAa3e H3BECHH €AEMEH-
TH KOjH MOTY OHTH OA 3Hauaja M 3a cxBaTamwe U AedHHHCame MMPOTHBIPaBHO-
CcTH v dopMaArHOM CMHCAY. MH heMo ce kacHHje BpaTUTH Ha MajepoBy Mmare-
pHjarHy AebHHHIIU]Y M OGjacHHUTH HeHYy cyiuTuHy. Ha oHom MecTy hemo ce
CaMO OTaHHUMTH Ha HEroBO O0jallibelbe IHTama rnopekiaa HopmH (13). ITo Ma-
jepy, MPOTHBIPABHOCT jeCT€ NMPOTHBHOCT KVATYPHIM HOpMaMa jEAHOT APVIIT-
Ba. Te KYATyYpHE HOpMeE CY 3allOBECTH HAH 3a0paHe KOje OAroBapajy IOCTOje-
hoj xyatypu. To cy, AakAe, HOpMe KOje CY OIIITe YCBOjHE OA CTpaHe jeAHOT
HapoAa. To Mory OMTH U MOpaAHe HOpPME, PEAHTHO3HE HOPME, 3aXT€BH €KOHOM-
CKor :XuBOTa UWTA. Ho, Aa OH HBHXOBO Kplllelbe IMPEACTABAAAO TIPOTHBIPABHOCT,
OHe Mopajy OuTH npH3HaTe OA Ap:kaBe. To he pehin Aa KHXOBe IOBpeAe Mopa-
jv OMTH OA CTpaHe 3aKOHOA@Blla OTAallileHe 32 KPHBUYHO AEAO, IPUBATHOIPAB-
EH HAH KOju APVYrH AeAuKTt. IIpeMa ToMe, HOpMe HMje 3aKOHOAaBal] CTBODHO,
reh HX je Halllao rOTOBE V KVATYPH HapoAa H caMO HX je Ipey3eo U IpaBHO
mpH3Hao. Y Hallloj caBpeMeHOj KpHBHYHOIPABHO] AHTEPATYPH nmpeoBAabyje Mu-
LUibene A2 1HOpMe uHje KplUelhe NPeACTaBhba IMPOTHBINPABHOCT, MOpajy OMTH
HOpMe THcaHor npaBa. Tako, Hp., CpaeHTHh—Crajuh HCTHUYY Aa NOjaM NPOTHB-
NPaBHOCTH ,He TpeGa Be3UBATH 32 3aMOBECTH H3BAaH OHHX KOje CY IPaBHO Dery-
AucaHe”. Tlo BUXOBOM MHIAEHY IMPOTHBIPABHOCT je ,IPOTHBHOCT CBAaKoOj 3a-
NOBECTH CaAP>KaHOj Y OHAO KOMe ITpaBHOM IPOITHCY, KaKO KPHBHYHONPaBHOM
nponucy (WITO je NOrpellHO), TaKO H CBaKOM APYTOM BaHKPUABHYHOIPAaBHOM

(12) Bua. o tome: T. XKupaHoBuh: OcHoru KpHBHYHOr mpaBa KpameBHHe Jyrocaasuje, Omuru
Aeo, 1. xmura, Beorpaa, 1935, crp. 297. H aane.

(13) Bua. o tome: T. JKusanosuh, OcxHoBu KpuBuyHor mpaBa, crp. 202.
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npormcy (). IloctaBsa ce nmuTame KOje OA HaBEAEHHX MHILAEHA O NOPEKAY
HopMe Tpeba YCBOJjUTH. Aa AH Cy HODME CaCTaBHH A€O HEIHMCAHOTI jaBHOT Ipa-
Ba, KaO LUTO Kake BUHAMHI; Aa AHM Ce Ty DaAH O anCTpPakTHOj HODMH, Koja
NpeACTaBMba OMIUTY HOPMATHBHY BOAY, KAao IUTO Kake BeAHHT; Aa AU cy Y IH-
Takby KYATYpHE HOpPME KOje mpaBo He IpomHcyje Beh HX mpH3Haje, Kao LUTO
Kaxe Majep; HAU je, maK, OBA€ peY caMO O ITMCaHMM HOpMaMa KOje Cy AOHeTe
V BHAY IIpaBHHX INpPOIIHCa, Kao wTo KaXy Cpaenruh—Crajuh.

Ilo HameM MHIIAEHY, CBA OBa pellema uMajy y ceOH Mo HELUTO TauHo,
MaAa HHjJEAHO HMje NOTIYHO MPHXBAaTAHBO. BeAHKH Gpoj HOpMM, HeMa CyM-
e, NpeABHDEH je IMICMEeHHM aKTHMa Ap>KaBe. Tako, HIp., KOA KPHBHYHOT A€Aa
Hernrahawa aanMeHTauuje u3 4ya. 197. K3, paAu ce o Kpluewy HOPMH, KOje Cy
NpOIMCaHe Y NOPOAMYHOM IpaBy. KOA KpUBHUYHOT AeAa IIOBpeAe OHpaukKor Ipa-
Ba H3 4A. 159. K3 paau ce o xpiuewy HOpMH IpeABubeHnx vy YcraBy HTA. (13).
MebyTuM, NOCTOje M TakBe HOpMe KOje HHCY IpeABHbeHe IMHCAHHM IPaBHHM
nporcuMma. Tako, Ha mpHMep, HopMa ,He yOHj”, Koja ce KpUIH H3BPIIEHEM
KPUBHYHOT AeAa yOHCTBa u3 uA. 135. K3, HHje nmpeaBubeHa HUjEAHHM IMCaHHM
[MPaBHHM NPONHCOM Ap>Kkase. IIpema ToMe, HE MOXKe Ce NMPHXBAaTHTH Aa CY HOD-
Me HCKAVUMBO NpeABHbeHe NMpaBHUM mpomucHMa. MMma, Aakae, H TakBUX HOp-
MH — Kao IUTO Ka’ke BHHAMHI — KOje cy cacTaBHH AeO HEHCAHOT IpaBa, MpH
yeMy TO He MOpajy OHTH caMO HOpMe jaBHOT IIpaBa, KaKO OH TO NOTPELIHO CMa-
Tpa. Papu ce, Aakae, 0 HOpMama KOje 3aKOHOAABall HHje Ipomicao, Beh ux je
Hallla0 Kao IMpaBHAa, OIMLTe YCBOjeHa V LIHBHAH30BaHOM APVIUTBY. ApDyTrHM pe-
yuMa, paAH Ce O KYATYPHHM HOpMaMa, Koje je — Kako Kaxe Majep — Ap:xa-
Ba npu3Hara. HaMa ce YMHH A2 je OCHOBHHM H3BOP HOPMH V OIIHTEM CHCTEMY
H AVXY NpPaBHOT IIOpETKa jEAHOT ApPVIITBa—Ap>KaBe, Ma OHAO Aa ce paA¥ O IH-
CaHUM HAM HeNnHCaHHM HopMmama. Hainve, u mpormicaHe HOpMe Y IIDBOM DPeAY
jecy HOpMe KOje NMpOH3HAAa3e M3 OIUTe KOHCTeAallHje H CHCTeMa IIpaBHOT
VCTPOjCTBa Ap>KaBe, H HHXOBO IPONHCHBaKe, II0 HallleM MHILbEHY, HE 3HauH
HUXOBO KOHCTHTVHCae, Behi 3HauH caMO HUXOBO A€KAapHcame. ¥ Be3H C THM,
TpeGa HaBEeCTH MHCAao KOjy je Hemauku npodecop Iy AoHa H3pa3HO y CBOM
pPaAy O IpOTHBIPABHOCTH: ,HHje MpOTMBIpPaBHO — KaXe OH — OHO LUTO je
3abpameHo (H 3aTO IUTO je 3aGparbeHO0), HEro ce Mopa y3eTH O0OpHYTO, Aa Ipas-
HH NOpeAak 3abparbyje OHO LITO je MPOTHBMPAaBHO (H 3aTO IUTO je MPOTHB-
npaBHO)" (16).

IIIta je AO3BOAEHO a luTa 3a0pareHO Y jJEAHOM APVIUTBY — MPOH3HAA-
3 U3 ONIUTEr AyXa ITpaBHOr noperka. IIpeMa ToMe, H OHO IITO je IPOIMCAHO
Kao AO3BOAEHO HAH 3a6paiseHO, HHje AO3BOAEHO HAM 3abparseHO 3aTo LUTO je
npormcado. M3 OBOr MpOM3HAA3H 3aKAYYaK Aa Cy 3aGpaHe H oBAaulhiema, Koja
MOCTaBAda MMPABHH MOPEAAK, V CVLUTHHHU M 10 OPEKAY HCTOPOAHE, na 6e3 o63upa
Aa AH CYy H3DHYHTO IMPOIUCAHE HAH Hicy. PasAHka je mameby NpONMHCaHHX H
HEMpOITHCAHHX HOpMa Y TOME LITO IPOICAaHe HOPMeE I0CTaBhajy 00aBe3Ha Ipa-
BHAA TNOHAllIamka ¥ OApebeHHM BaHKDHBHYHHM IrpaHaMa IIpaBa, H IbHXOBO Kplile-
b€ MPEACTaBAba MPOTHBIIPABHO AE€AO, MaAa He MOpa HCTOBPEMEHO NPEACTABbA-
TH H KPHBHYHO AEAO, YKOAHKO Kao TAKBO HHUje NMpeABHBEHO H 3a mbera HHje OA-

(14) Cp3entnh—Crajuli, op. cit., cTp. 125.
(15) Ap M. Paaosanosuh: KpusnuHo mpaeo, Omurn aAeo, Beorpaa, 1965, crp. 111.

(16) Alexander Graf zu Dohna: Die Rechtswidrigkeit als allgemein giiltizes Merkmal im
Tatbestande strafbarer Handlungen, Halle a. S., 1905, ctp. 27.
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pebeHa KpHUBHUHA CaHKUHja — AOK HENpOIHCAaHE HOPME CBOjy IPaBHY CAHKIIH-
jV IIPBO H jeAHHO AODOHjajy KpO3 KPHBHYHH 3aKOH. IIpH ToM Tpe6a HarAacHTH
Aa He IIOCTOje pa3AHUMTE MPOTHBIPABHOCTH, rpabaHCKONpaBHAa, aAMHHHCTpa-
THBHOIIpaBHA, UTA. — Beh IOCTOjH jeAHa jeAHOpPOAHa HpoTHBIpaBHOCT. Ho, He-
norpeGHO je OBaj 3aKay4YyaK TPAaAHTH Ha 06a3H HEKe alCTpaKTHE HOPMe, Koja je
AHMIIIEHA CBOT KOHKPETHOT caAp’kaja, Kao IUTO TO YHHU beAwHr, jep mpoTus-
[IPAaBHOCT j€ IMPOTHBHOCT IIPaBy, IPOTHBHOCT HOpMaMa IPaBHOT IOPeTKa — IIPH
yeMy je 3a IeHO IIOCTOjake 6e3 3Hauaja O Kojoj IpaHH mpasa je pedy. AKO Ka-
JKEMO, HIp., Aa je jeAHa mojaBa NMPOTHBHA PH3HYKHM 3aKOHHMa, OHAA HMILTA
HE Mera VY CYLUTHHH CTBapH YHIbEHHUA AQ AH je IIOCPEAM MPOTHBHOCT 32KOHY
CAOGOAHOT MaAama, 3aKOHY akKllbje M peakllHje, HAH HEKOM ADYIroM 3aKOHY
d'u3nke. JeAHOCTaBHO, 1I0jaBa je MPOTHBHA 3akOHY ¢u3uke. Mcra je curyauuja
M y [pasBy. ,

4. Caepehia u3Aarama HeMO ITOCBETHTH IOjMY IIDOTHBIPABHOCTH Y Marte-
pujaAHOM cMHCAY. OADE€AHTH ITOjaM MPOTHBIPABHOCTH Y MaTE€PHjaAHOM CMH-
CAY, 3HaUH OATOBODHUTH Ha ITMTakbe 3allITO C€ jEAHO AGAO CMaTpa IPOTHBIPAB-
HHUM, OAPEAMTH IlTa je€ TO Y CYLUTHHH ILITO jEAHO A€AO YHHH ITPOTHBIPaBHHM.

Panuje je nHaraalieHo Aa je Majep Aao MatepHjaAHy AeDUHHIHjY IIPO-
THBITPAaBHOCTH. MaTepHjaAHOCT eroBe AedHHHIHje je ¥ ToOMe, IUTO CY KYATYp-
He HOpME, IO IbeMy, TAKBe HOPpME KOjHMa Ce HEIUTO 3amoBeAa HAH 3abpamyje
PaAH 3allTHTE APVIITBeHUX uHTepeca (17). Ha Taj HauuH, 1o HallleM MMULAERBY,
Majep mokvyinaBa Aa, oApebyjyhu connjaAHH caApsKaj M CBPXY OBHX HODMH,
OADEAM PE€aAaH 3Hayaj HUXOBOT Kplllelha — AaKAe MaTepHjaAHy CYIUTHHY IIpPO-
tuBnpaBHOCTH. MebyTtuM, Majepy ce ocrnopaBa Aa je Aa0 YHCTY MaTepHjaAHY
AebUHHIN]Y TPOTHBIPABHOCTH. XajHull (18). HaBOAU cAeAelie mpurorope Maje-
pOBOj peaaHoj (MaTepHjaAHO]) AebHHHIIMjH UpoTHBHpaBHOCTH. Ilo Majepy
Ka’Ke OH — IPOTHBIIPABHOCT je OHO TMOHAlllalhe, KOje NMPOTHBPEYH OA AprKaBe
IIpHU3HATUM KYATYPHUM HopMama. MebyTHM, Koje KYATYpHe HOpMe Cy IIpH3HaTe
OA CTpaHe Ap>KaBe, HAH KaKO TaKBO IOHalllale H3MEHEHO Mopa GHUTH (Y 4yeMy
je meroBa H3BUTONEPEHOCT, AEBHjaHTHOCT — npuM. A. A.) — o ToMe Majeposa
AebUHHIIHja He TOBOpM HUINTA. YHCTO MO3HBaKe Ha KVYATYPHY VCAOBAEHOCT
mpaBa He MOXXE OCAOGOAHTH AepHHHIM]Y HeHOr ¢$OPMaAHOT KapakKTepa. Jep
Tpeba UMaTH V BHAY Aa Majep He o3Hayaea Kao MaTE€pHjaAHO IIPOTHBIPABHO
HaIpOCTO jEAHO ,KVATYPH IPOTHBHO'' IOHAalllakhe, HETO jEAHO TAaKBO IIOHALIAKhe
KOje je MPOTHUBHO OA Ap’KaBe IMPU3HAaTHM KVATYDHHM HOpMmama. ApyruMm pedu-
Mma, XajHun 3aMepa Majepy Aa Huje 00jacHHO 3aIlTO je Ap>KaBa IPU3HAaAa OA-
pebeHe KYATYpHe HOpMe, H 300r yera ce jeAHO IOHAlllake, Kao KpIIeHhe OApe-
beHe KVATYpHe HOpMe, CMarpa NpOTHBOPAaBHUM. PeaAHa OAH. MaTepHjaAHa Ae-
$uHMIIHja MPOTHBIPABHOCTH, Mo XajHHIY, MOpa Cé TPaKHTH KPO3 CarA€AaBa-
b€ Ap>KaBHE BOode. Mopa GHTH, HauMe, OTKpDHBEH OHAj KapaKTep paArse, 300T
KOTa 3aKOHOAAaBall By 3abpamyje, a Taj KapaKTep ce CacTOjH Y HEHO] ILIKOA-
MHUBOCTH 3a Ap>KaBy. XajHull, MebyTHM, cMaTpa Aa OBAE HIaK He MOXXe OHTH
peu O npasHoj peaAHoj AePUHHIHJH NPOTHBIPABHOCTH, Beh Aa je mocpeAd mmo-
jaM HPOTHBIPABHOCTH Y COLIHOAOILIKOM CMHCAY. Y moraeAy MoryhHocTH AaBa-
ha npaBHe peaAHe AedHHHIIMje MPOTHBNPABHOCTH OH je CKENTHK, a 3a COLHO-

(17) T. XXusanosuh, op. cit., cTp. 201.
(18) Heinitz: Das Problem der materiellen Rechtswidrigkeit, Breslau, 1926, ctp. 109.
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AOLIKH NOjaM NPOTHBIIPABHOCTH CMAaTPa Aa OH He MOJXKe MOCAYKHUTH pelllaBaiby
mpobAeMa OCHOBa MCKAYY€la INPOTHBIPAaBHOCTH, Ma CTOTa KPUTHKYje OHE ay-
TOpe KOjH, MOKyIUaBajvhH Aa AaJy MaTepHjaAHH NOjaM NPOTHBIPABHOCTH, V
CcTBapH 0Apebyjy BeH COLIMOAOIIKY IojaM.

Hemauku HayuHHK AHCT je npBH A20 MaTepHjaAHO-DOPMAAHH 110jaM Ipo-
THBINPABHOCTH. Y GOpMaAHOM CMHCAY AUCT AedHHH(IE NPOTHBIPABHOCT Kao
OPOTHBHOCT AE€Aa ApP>KaBHOj HODMH. YV MaTe€pHjaAHOM CMHCAY, 1O HEMY, IIpO-
THBIIPaBHO j€ OHO A€AO KOj€ j€ ADVIITBEHO IUTETHO (aHTHCOIMjaAHO MAH CaMo
acounjaago) (1?). YV Halioj AuTEepaTypH MaTepHjaAHO-bOPMAAHH [10jaM IPOTHB-
NpPaBHOCTH Aaje akaAeMHK Ap JKusanoBuh (2°). Ilo ®WeMy, MPOTHUBIPABHOCT .Y
(OpMaAHOM CMHCAY jecTe IMPOTHBHOCT MU3BECHOM IIPABHOM NPOITHCY (HOPMH) V
00AMKY HalaAa Ha M3BECHO KPDHBHYHONPABHO AOOpO. ¥ MaTepHjasHOM, HAH —
kako JKuBaHoBuh Kake — TayHHje, Y MaTepHjaAHO-POPMAAHOM CMHCAY, ITpO-
THUBIIPABHOCT j€ MPOTHBHOCT H3BE€CHOM IPAaBHOM IHPOIMCY (HOPMH) Y OOAHKY
HanmaAa Ha H3BeCHY KPHBHYHOIIPDABHY HHAMBUAVAAHY HAH KOAEKTHBHY NOTpe-
Oy IOCTOjama ApVIITBa-Ap>kaBe. JKuBaHOBHA CMaTpa Aa YHCTO MaTepHjaAHa
AchHUHHUITH]a MPOTHUBIPAaBHOCTH HHUjE€ AOBOAHA IO 3ayepy, MaTepUjaAHO IIPOTHB-
IPaBHO j€ OHO INOHalllatke, KOje IO CBOjOj BPCTH AP’KaBH BHIIE IUTETH HETO
mTo joj xopuctH (BHA. Heinitz, op. cit., ctp. 110). Ilpema yemkoM ayTopy
Oamapy (2') maTepHjasHa ITDOTHBIPABHOCT C€ CACTOjH Y COLIMjaAHO] IIKOA-
AHBOCTH A€Aa. y COBjeTCKOj KPHBUYHONPABHOj AWTEpaTypH (22) HpOTHBIPAaB-
HOCT Ce Y MaTepHjalHOM CMHCAY H3jeAHauyaBa ca APYIITBEHOM omnacHomhy,
KOja ce IojaBayje Kao nocebaH eAeMeHaT AepHHHINje KPHUBHYHOT AeAa.

[ToA yTHIIajeEM COBjETCKE AMTEpAType U V HaAIllOj NOCAEpPAaTHO] AUTEpaTy-
PH BA2Aa MHIIAEHE Ad Ce NMPOTHBIPABHOCT Y MaTEpPHjaAHOM CMHCAY H ApV-
IITBEHA OMACHOCT NOKAamajy. Tako, Hmop., CpaeHtuh—Crajuhi HCTHYUY Aa OpoO-
THBIPaBHO AEAO Y CYIIITMHH HHje HHIIITA ADYTO Hero oApebeHo noHamame 4yoBe-
Ka KOjUM Ce HallaAa jeAHa APVIITBEHA BPEAHOCT — a TO je APVIUTBEHO ONAcHO
Aeno. TIpeMa ToMe, ApYIUTBEHA ONACHOCT A€Aa H IMPOTHBIPABHOCT Y MaTepHjaa-
HOM CMHCAY HE MOTY OMTH NMoceGHH eAeMEHTH KPHBHUHOr AeAa. HaBeAeHu ay-
TODH, AOCAEAHO H3HETOM PE30HOBal:Y, 3aCTVIAjV MHIIAEHE A2 MPOTHBIPABHOCT
Kao eAeMeHAT OIIITEr MojMa KPHBHYHOT AeAa, MO)Ke OHTH cxalieHa caMo Kao
dopmasHa IpOTHUBHOCT. MaTepHjaaHa HPOTHBIPABHOCT, MOLITO IPEACTaBAdA
ADVILTBEHY ONACHOCT, O3HayaBa ce Kao 3acedaH eA€MEHAT [OA HMMESHOM ADVINT-
BEHE ONAaCHOCTH

MebyTtuM, Aok Cpsentuh—Crajuh cMmartpajy Aa je APVIITBEHA ONACHOCT
CaMOCTaAaH €AE€MEHaT MOojMa KPHUBHYHOT A€Ad, OABOjEH OA IMPOTHBIPABHOCTH
v dopMaAHOM cMHCAY — Behu- 6poj ayTopa, IOA VTHLajeM COBJETCKE AHTepa-
Type, CTOjH Ha CTAHOBHUITY Aa CY NPOTHBIPABHOCT V GOPMAAHOM CMMCAY H
ADVIUTBEHAa OMAaCHOCT ABE CTpDaHe jEAHOT HCTOr €AEMEHTa, ABE CTpaHe jeAHe
Meaase. IIDOTHBIOPABHOCT ce NojaBsyje kKao GopMaAHH M3pa3 ADVIITBEHE omna-
CHOCTH, a ADVIUTBEHA ONACHOCT Ce IOjaBayje Kao MaTEPHjaAHH M3pa3 IMPOTHB-
npaBHOCTH. ITpeMa TOMe, IMPOTHBIPABHOCT H APVINTBEHA OMAacHOCT ojaBsYV

(19) Liszt, op. cit., cTp. 139.

(20) JKupanosuti: OCHOBH KPHBHYHOTr mpasa, cTp. 205.

(21) Erich Olar: Studie o protipravnosti, ITpar, 1940 (pe3snme) noa 3, ctp. 103.

(22) CoBerckoe YroAoBHoe npaBo, O6masi 4acTb. KOAEKTHB aVTOpa MOA ONUITOM PpEAAKMH-
jom Ap B. M. Uxuksaade, Mocksa, 1959, cTp. 125.
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ce Kao jeAaH eAeMeHaT OIUTer nojMa KPHBHUYHOT AeAa, KOjH caMO HMa CBOja
ABa HM3pa3a: MaTepHjaAHH H ¢opMasHH. OBakBO MHIbERE 3acTynajy Taxosuh
(cTp. 116), PapoBaHoBuh (cTp. 106), C. ®pank (crp. 117—118) u Ap.

<M ce He OSHCMO MOTAHM CAOXXHTH Ca CXBAaTameM Aa CY $OpMaAHa INPOTHB-
NPaBHOCT M APVIUTBEHA OMACHOCT ABa H3pa3a jEAHOT HCTOT €A€MeHTa OINITET
nojMa KPHBHYHOT AeAa. MH ce He GHCMO MOTAH CAOKHUTH HH Ca THM Aa CVY
MMPOTHBIPABHOCT YV MAaTEPHjaAHOM CMHCAY H APVIUTBEHAa ONACHOCT jeAaH Te
HCTH eAeMeHaT. ApVIUTBeHa ONaCHOCT jecTe MaTE€pPHjaAHH €AeMeHaT OIILTEer
nojMa KPHBHYHOT A€Aa, aAH He H MaTepHjaAHa CTpaHa IMPOTHBIpaBHOCTH. Ma-
TepHjaAHa NPOTHBIPABHOCT 3HAYH APVINTBEHH CaAp»kaj ¢$opMarHe HOpPOTHB-
IMPaBHOCTH, a ADVIITBEHa OIIAaCHOCT 3HauH APVIOTBEHH CaApskKaj LIEAOKVIIHOT
KPHBHYHOT AeAa. MaTepHjaAHa MPOTHBIPABHOCT U APVUITBEHA ONIACHOCT Ca pas-
AMYUTHX aCIleKaTa OCBeTA»aBajy OMMINTH IT0jaM KPHBHUYHOT AeAa. Marepujasna
[MPOTHBIPABHOCT OLPTABa COLHjaAHO-IPABHY MAaTEPHjAAHOCT KPHBHUYHOL A€AA,
a ApVIUTBEHA OINACHOCT OLIpTaBa COLMjaAHO-pallHOHAAHY MaTe€PHjaAHOCT KpH-
BHUHOT AeAa.) ‘

V AasuM H3Aarakuma heMo HacTojaTH Aa GAMDKHM OOjallmereM IojMa
MaTepHjaAHe NMPOTHBIPAaBHOCTH M NOjMa APVILTBEHE ONACHOCTH IIOTBPAHMO H
AOKa’KeMO Tope H3HeTe KOHCTaTauuje.

IIpoTHBIPaBHOCT Y MaTEPHjaAHOM CMHCAY je, IO HallleM MHIIAEHY, Mpo-
THBHOCT OHOME IUTO YHHH CaAp’KHHY HOpMe. AOK je IPOTHBIPABHOCT Yy ¢op-
MaAHOM CMHCAY IPOTHBHOCT CaMOj HOPMH KaO TaKBOj — AOTAE je Y MaTepH-
jaAHOM CMHCAY NPOTHBIPaBHO OHO A€AO KOje je CYIIPOTHO CaAp’Kajy HOpDMe.
AOK IPOTHBIPABHOCT AeAa Y GOPMAAHOM CMHCAY 3HAauu jEAHOCTABHO IIPOTHB-
HOCT A€Aa IPaBHOM IIOPETKY — IIPOTHBIIPABHOCT A€Aa Y MaTE€pPHjaAHOM CMH-
CAY 3Ha4yH IPOTHBHOCT A€Aa OHAaKBOM IIOHAlllalkby KaKBO IIPAaBHM NOpPEAAK 3a-
xTeBa. IIPOTHBIIPABHOCT v GOPMAAHOM CMHCAY 3HAYH Kpllelke MPaBHUX IpaBH-
Aa TOHalllathba, a NPOTHBIPABHOCT Y MAaTEPHjaAHOM CMHCAY 3HAYM HECAararhe
VUMIbEHOT IOHalllatha Ca IfOHAIllalkeM KOjé Kao APVIITBEHO KOPUCHO H LIeAH-
CXOAHO INpaBHH NOpeAak Xxohe Aa ycrmocTaBu M 06e3beAH. 3HauM, 3a OLEHY
MaTepHjaAHe IPOTHRIPABHOCTH jEAHOT AeAa MEPOAABHO je YyTBpbHBame 3Hadaja
TOT A€Aa Ca TAEAMIITA ADVIITBEHUX IOTpefa H HHTEpeca, HEerOBOTr IIOAOXKaja
H MECTa Y CKAOINY APVIUTBEHHX BpeAHOCTHMarepHjaAHa NMPOTHBIPABHOCT CE
ca Te TauKe TAGAMINTA IOjaBiVyje Kao jeAaH cy0 O OpYUITEEHO] He8peOHOCTU
Oena, KaO HETaTHBHA ADVILITBEHa OlleHa AeAa)V AHTEpaTYpH Ce YecTO O MarTe-
PHjaAHO] IIPOTHBIPABHOCTH IOBOPH Ka0 O ,,HETATHBHOM BPEAHOCHOM CYAY' HAHM
Kao o0 ,CYAy O HeBpeAHocTH'. OBakBo MuIlinelwe cycpehieMo KoA Beareaa
(Welzel, op. cit., cTp. 46), koju kaxxe: ,JIOIITO IMPaBHH NMOpPEAAK Ca CBOjHM HOp-
MaMa H oBaamlfieluma Xxohe Aa YCIOCTaBH jeAaH NVHOBpeAHH (werivoll) co-
LIHjaAHH >KHBOTHH IIOPEAAK, CBAKO IOHAIIIalke KOje OBO IIYHOBPEAHO CTame OCY-
jehiyje, mpeAcTaBsda NPOTHBIPABHO OcTBapewe Guha.” Haraep (2) v ToM CMH-
cAy kaxe: ,Kapa MH jeAHY paAlmy HAM HekH dbeHOMEH O3HAYHMO Kao IPOTHB-
npaBaH, OHAQ Ty AOAa3H AO H3pa’kaja Hamll BpeAHOCHH cyA”. Ca raeaumra ome
BPEAHOCHE OlLieHe, IO HeMY, MOCTOje TPH KaTeropuje AeAa: ,IpaBYCXOAHA'
A€Aa, IPaBHO HHAHMEpEHTHa A€Aa H IIPOTHBIpaBHa AeAa. KoA mpBHX, pesya-

(23) Dr. J. Nagler, op. cit. cTp. 13.

5 AHaau
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TaT HHMXOBOT BPEAHOBawa Ca TAEAUINTA IIPABHOT IOpeTKa je NO3HTHBAH, KOA
ADVTHX, HHXOBa BPEAHOCT je MaHAsHBA OAH. BPEAHOCTH HeMa, a KOA Tpehux
paAH ce O IpPaBHOj HerauwjH, Tj. O IO3UTHBHOM YVTBpbHBaky HBHXOBE TPaBHE He-
BpeAHOCTH. CYA O IMPOTHBIOPABHOCTH je ocybyjvhH CYA, OH je NMpexkop NpOTHB-
CTajarkby MPaBHOM IIOPETKY.

ITocTtaBma ce muTarmbe, Ko oApebyje 1ITa ce y jEeAHOM APVIUTBY CMartpa
HEBPEAHHM, ADYTHM peuYHMa, KO AOHOCH CYA O HEBPEAHOCTH A€Aa, KO olLemvyje
JEAHO AeAO Kao NMPOTHUBIpPABHO. AHCT (2!) cMaTpa Aa je MaTepHjaAHH CaApsKaj
MMPOTHBINPaBHOCTH HEe3aBHCaH OA OlleHe 3aKOHOAaBLla — Aa je, AakAe, MeTa-
jvpHCcTHUKH. 3aKOHOAABAll HE ITPOrAalllaBa A€Aa IMPOTHBIPAaBHUM, OHa Kao TaK-
Ba Behi IOCTOje M OH HX caMO Haaasu. BehuHa ayTopa, nmak, cMaTpa Aa OPOTHB-
NPaBHOCT jEAHOT AeAa HHje VHampeA Aata, Beh Aa 3aBHCH OA HErOBOT BPEAHO-
Balha Ca TAEAHMINTa APVIUTBEHMX HHTepeca H morpeba.

ITo Haraepy (cTp. 14), Mapa je BpeAHOBalbe, IIPUPOAHO, V Ca3HajHO-TEO-
DHjCKOM CMHCAY CYOjeKTHBHO Te OTYA H DEAATHBHO, HMaK OHO Y YCAOBHMa
COLIMjaAHOT >KMBOTA H Ca TAGAHINTA NMPAKTHYHUX NMOoTpeba UMa OIMITH Kapak-
Tep. BeAlleA HCTHUE Aa je IPOTHBIPABHOCT jeAaH oGjekTHBad cyA. Cydjext
HEraTHBHOT CYAa BPEAHOCTH HHje INOjEAUHH 4YOBeK, HEro NpaBHH NMOPEAaK Kao
takaB. CyAuja He MO>K€ AOHOCHTH OBaj BPEAHOCHH CVA, OH CaMO MOxKe Aa Beh
AOHETH BPEAHOCHH CVA OA CTpaHe IPaBHOT IIOpETKa CaMO HAaKHAAHO IICTBDAH
(Beauea, crp. 46).

< Ilo Hamem MHIIIAEHY HEMA CYMELE Aa je OlleHa IMPOTHBIIPABHOCTH jeAaH
o6jekTHBaH BPeAHOCHH CYA. H Aase, mOITO je mpaBHH IOpeAaK H3pa3 BOAe
BAaAajvhe KAace — TO OHAQ OCHOBHO MEDHAO 3a OlieHY IPOTHBIIPAaBHOCTH H
ADVIITBEHe HEBPEAHOCTH jEAHOT A€Aa jecTe BOoba H HHTepeC BAaAajyhe kaace
y oApebeHoM ApymTBY. IIpu ToMe, MebyTiM, TpeGa HMaTH cAeAelie v BHAY.
3akoHOAaBall je Taj KOjH OBY BOAY HM3padkaBa M IMpaBHO odopMmavyje. OH je,
AakAe, Taj, KOjH olemVyje ADVIITBEHY H IPaBHY BPEAHOCT OAHOCHO HEBPEAHOCT
MoHamawa »YAH. Ca Te Tauke TA€AHINTA IOCMAaTPaHoO, AUCT HHje Yy NpaBy KaAa
Ka’ke Aa 3aKOHOAABall A€Aa He IpOrAalliaBa ITPOTHBIPaBHHUM Beh nmx Haaasd.
MebVyTHM, V jeAHOM ApDYTOM OGPTY HOCMaTpaHO, CTBap Haraeaa Apykusje. Hu
BOMda BAaAajyhe KAace HM, MpeMa TOMe, BOba 3aKOHOAABLA, HHCY allCOAYTHO

AATH H HE3aBHCHH ApPVIUTBeHH deHoMenu. Boma Baasajyhie Kaace H HHTEpeECH
BRAapajyhe KAace YCAOBASEHH CY HCTOPHjCKHM PasBHTKOM OApebeHOr ApyIlTBa,

y IIPBOM PEAY Da3BHTKOM HErOBHX NPOM3BOAHHX CHara. IIpema Tome, wra he
B6HTH HHTEpeC BAaAajyhe Kaace, ma crora ¥ 1ura hie GUTH BOda BAaAajyhie Kaa-
Ce, 3aBHCH OA €KOHOMCKE CTPYVKTYpe APVIITBA H OA IOAHTHYKOr CHCTEMa TOra
ADVIIITBAa KOjH H3 e MpoHCcTHYe. Ca Te Tauke rA€AHLITAa NOCMAaTPaHO, APYIITBe-
HO TOAMTHYKA H €KOHOMCKa CTPYKTypa ApVINTBa 3ampaBo OApebyje wra he
6UTH MHTepec KAace Koja je Ha BAaAajyhieM INOAOXKajy v TOM ADVIITBY H KoOje
he ApVIOTBEHE OAHOCE OHa HMAaTH A2 OAp>KaBa H OpaHH. IIpemMa TOMe, Boda H
HHTepec BAaAajyhe Kaace ce NoOjaBAyjy Kao MCTOPHJCKH AATH M YCAOBASEHU
APVIITBEHH GeHOMEHH Ha OApebBeHOM CTeneHy pDa3BHTKa INMPOH3BOAHHMX CHara H
MMPOAVKITHOHHX OAHOCA. 3aTO HHje HempaBHAHO peliH Aa 3aKOHOAaBall Y CV-
IOTHHHM He IporAaliaBa OoApebeHa AeAa NPOTHBNPaBHHM, Behi ce AeAa Kao Ipo-
THBIpaBHa HaAa3e, jep HY>KHO NMPOH3HAa3e H3 oApeheHe ApYIUTBEHO-TIOAHTHYKE

(24) F. v. Liszt. op. cit. cTp. 140.



OAHOC APVLITBEHE OHNACHOCTH WM ITPOTHBIIPABHOCTH 203

H €eKOHOMCKE KOHCTeAalHje ApPVILITBa Y OApebeHOM HCTOPHjCKOM TPEHYTKY. Aa-
KA€, BOba M HHTEpeC BAaAajyhe Kaace caMO IPHMapHO-ONa’KajHO IIPEACTaBoa
H3BOp OLIEHE NPOTHUBIIPABHOCTH jEAHOI A€Aa, a CYIITHHCKH OlleHa INpPOTHBIPAB-
HOCTH jEAHOT AeAa OApebeHa je caMOM €KOHOMCKOM H IIOAHTHYKOM CTPVYKTY-
POM OApebeHOr ApVILTBa, HCTO TaKO Kao INTO je OBOM CTPYKTYpOM oApebeHa
BOAa H HHTEpeC BAaAajyvhie kaace.

V AOCapalImBHUM H3AAaTalbHMa BHAEAH CMO TAE€ A€XXH H3BOP KPHTEpHjyMa
3a OlIEHy NPOTHBIPABHOCTH OAHOCHO ADVIUTBEHE BPEAHOCTH H HEBPEAHOCTH
Aera. Capa je noTpeGHO BHAETH KaKo Ce CTBapa OBaj BPEAHOCHU CVYA, KaKO Ce
AOAa3H AO HEraTHBHE BPEAHOCHE OlieHe OApebeHOr AYACKOT NOHAIlarba.

IIpaBHH MOpeAak, Kao 1TO je Beh peueHo, Xxohie Aa 06e30eAu TakBe ApDY-
IITBEHE OAHOCe, Koju he oMoryhurtH omncraHak, GyHKIHOHHCalke H AasH pas-
BOj ApviurBa. Aa 6u ce 06e30eAHAO OCTBapeme OBaKBHUX ADVIUTBEHHX OAHOCA,
NpEA TIOjEAHHLE Ce€ MOCTaBAAjy AYPKHOCTH Aa ycaraace CBOje IOHAlllalke Y CO-
1IHjaAHOM JKHBOTY Ca IoTpefaMa ONCTaHKa, PYHKIIHOHHCAha M Adser pPasBHUT-
Ka ApvirrBa. IIpaBHH mopeAak, Kao OApa3 oApebeHdX ApDVIITBEHHX OAHOCa Ha
6a3H oApebeHor creneHa pa3sBHTKa NMPOM3BOAHHX CHara, YCIIOCTaBAa OATOBapa-
jyhe AY’KHOCTH Koje ce HaMmehy CBMM YAaHOBHMa ApyiurBa. CBaku nojeAuHary
MOpa Aa Ce IOHalma Y CKAaAYy Ca OBUM AY’KHOCTMMa — 3Hauylf, COIIHjaAHO Ile-
AMCXOAHO. AakAe, HOpMe VBeK vy ceGH caApke oApebeHy AYXKHOCT, Koja ce
IIOCTaBAa HPEA YOBEKa Y HEroBOM IoHallamy y ApyiutBy. Kpuerme Te 0yicHo-
CTU je MaTepujanHa npoTuénpasHoCT.

OBAe AOAA3HMO Y CHTVALHjV Aa C€ H3A0KHMO KPHUTHIIH KOjVy je Lly AoHna
yuuHHO PepHeky (2°), TBpAehH Aa ce oBaj ca CBOjUM KOHCTaTalHjaMa BPTH VY
kpyry. Haume, npema PepHeky — kKako Kaxe Iy AoOHa — NpOTHBIpaBHA paA-
1a je HCTOBPEMEHO NMPOTHBAY)XKHOCHA H NPOTHBHOPMHA: AYXKHOCT IIOCTOjH ca-
MO TA€ je H3AaTa HOpMa, HopMa ce ofjaBavyje caMo OHAA Kaaa Tpeba Aa Oyae
3aCHOBaHa jeAHa AV>KHOCT. Ho, HacTaBma Ily AoHa murame — xada je jeaHa
paAlma INPOTHBHODMHA, H CTOra HPOTHBAYXKHOCHA, H CTOra NpPOTUBIpPaBHAa —
[IPEACTaBba Y3aAVAHO ITHMTAME.

CMmaTtpaMo Aa je mpurosop Illy AoHe HeocHoBaH. ITurama ce pa3peliaBajy
PEAOM: jEAHO A€AO je NMPOTHBOPABHO jep je IMPOTHBHO HOPDMH, a IPOTHBHO je
HODMH jep OACTVIIa OA AV’KHOCTH KOjy oBa HopMa oApebyje. Ocraje, cTBapHO,
MOXKAQ NHTamke KaA jEAHO A€AO OACTYIIA OA AV KHOCTH. PepHek cMaTpa Aa he
Ce TaKBO IPELH3HO oApebHuBame caAp)kaja NMpPOTHBIPaBHE PaAme Y3aAYAHO
TPaKUTH Y AuTepaTypH. OBoMe TpeGa AOAATH Aa je TaKBO IPELH3HO OApebH-
Bame H HenmoTpebHO. Mu heMo MaA0 KacHHje TO H IIOKa3aTH,

Ila mmak, Vv moraeay MOryhHOCTH CaAp;KajHOr OApebHBara NIPOTHBAYXK-
HOT IIOHAIlIata Kao CaApikaja MaTepHjaAHe NIPOTHBIIPaBHe paAibe, Tpeba pehn
caeapehe:

IIIta ce cMaTpa COLIHMjaAHO-LIEAHCXOAHHM, ITa IpeMa TOME AV>KHHM IIOHa-
LIameM — Hajuewhe je npeABHDEHO Y NMpaBHUM IPONKCHMa BaHKDHBHYHONPAB-
HOT KapakTepa. MebyTuM, To HHje yBek cAy4aj. Beh paHHje CMO DEKAH, KaA
CMO TOBOPHAH O GOPMaAHOj MPOTHBNPABHOCTH, A HOpMe He Mopajy OGHTH VBeK
micase, Beh MOTY IMPOHM3HAA3HTH H3 AyXa M CMHCAA LIEAOKVIIHOT IPABHOT NOpeET-
ka. Ca TAeAMIlITa MaTepHjasHe NPOTHBIPABHOCTH TO 3HAaUW Aa COLIHjaAHa ITpa-

(25) Ferneck: Die Rechtswidrigkeit, Jena, Gustav Fischer, 1905, crp. 2.
5.
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BHAA [TOHAlllakka HE MOpajy yBeK GHTH OApebeHa KpO3 IMCAHH CaAp;Kaj IpaB-
He HOpMe, Beh caAp>kaj HOpMe MOXKe ITPOH3HAA3HTH H3 OIMLITE TEHAEHIIMje Kpe-
Talka M Pa3sBUTKa OApebeHOr ApDVIUTBa, Te Ha Taj HAuWH OAPEAHTH KOje je MoHa-
Liame IIPAaBHO H COLHjaAHO aAE€KBATHO, a KOje TO HHje.

Hma Mummema Aa v CAy4yajeBHMa KaAa AY>KHO IMOHAIIAKE HUje U3DHUH-
TO npeABHbBEeHO — OHO Tpeba Aa ce YTIBpbyje M0 KPUTEPHjYMY T3B. ,,00jeKTHBHE
oprxsuBocTH”. OGjekTHBHA OPHOKAUBOCT OH, o Beaneay (28), 6uAa GpHKAR-
BOCT Y IIOHalllamky KOja Ce MOXKe OYEKHMBATH OA CaBECHOT M YBUDaBHOI YoBeKa.
ITpema TOME, AY>KHOCT Tj. NpaBY CXOAHO NOHallake OH OHAO OHO IOHANIALE
Koje 6H Yy AaTOj CHTYallHjH OCTBApHO caBecTaH H yBubaBaH 4yoBeK. OACTymame
OA TOT NIOHalllakha GHAO OH NMPOTHBAY’>KHOCHO OAH. IIDOTHBITPABHO IIOHAINIAMLE.

OBo BeAlleAOBO CxXBaTambe IIPOTHBIIPABHOCTH Y H3BECHOM CMHCAY 3aAHpE
y mpo6AeM BHHOCTH HAHM, 60re pelil, H3aBecHe eAeMeHTe BHHOCTH IPEHOCH YV AO-
MEH IPOTHBMpaBHOCTH (27). OneHa AysKuHe OPHKAHBOCTH Y IOHAIlIAKky YOBEKA
PEAOBHO Ce y3UMa Kao OCHOB 3a OLIEHY BUHOCTH Tj. HexaTa. 1lo Beaneay ce
oBAe, MebyTHM, paAH O T3B. 00jeKTHBHOj] OPH’KAHBOCTH KOja je He3aBHCHA OA
T3B. Cy0jeKTHUBHe GPIKAHBOCTH, KOja yAasu v nojaM BHHOCTH. Ko Bpeba oGjek-
THBHY OpIDK/AHMBOCT, TIOHALIA Ce€ COMMjaAHO HEAACKBATHO, Te IIOCTYIa IPOTHB-
npaBHO. AakAe, YYUMHHAAQIl IIOCTYIa MPOTHBIPAaBHO OHAA KaAa H-E€rOBO IIOHA-
1Iake HHje Y CArAacHOCTH ca 06jeKTHBHOM OprbkauBoulihy, 6e3 063Hpa Ha TO
Aa AH je OH OHO VY CTamy Aa 3Ha 3a OBO MAHW HHje. Ty je ped o jeAHOj 0Gjek-
THBHOj KaTEropHjH KOja VONIITe He YTHYe Ha CYOjeKTHBHY CTpaHy AeAa — Ha
KPHUBMIY yuyuHHoOLA. IIuTame Aa AM Ce YVYHMHMAAIl MOrao IIOHAImaTd U Aa AH je
Tpe6GaAo Aa Ce IIOHAIa MO 3aXTeBY 00jeKTHBHe OpH)KAHBOCTH, jeCTe MHTAle Ad
AH j& OH KDHUB HAH HE — a IIMTame Aa AM Ce OH IIoHAamla I0 3aXTeBY O0jeKTHB-
He OpM’KAUBOCTH, jecTe MHTalbe OOjeKTHBHE COLMjaAHe OlleHe AeAa — H He
crlapa Y AOMEH BHHOCTH, Beh V AOMeH ImpoTuHBOpaBHOCTH. Ca OBakBHM CXBaTa-
beM BeAlleAa y IOTA€AY TpelH3Hpalha MPOTHBIPABHOCTH A€AQ, MOKEMO CE CAO-
SKUTH. Aa AH Ce jeAHO NOHalllaw-e NOoKAama ca AY>KHHM [OHAILalkeM OAH. ca
NOHAlllaKkeM CAaBECHOT H YBHDABHOr YOBeKa — TO je IHTawe O0jeKTHBHOr Yo
pebuBama TOr moOHamama ca M00en0M TIOHallala KOJH ce Y COLHjaAHOM cao-
Opahajy Meby myauma 3axteBa. To je, HECYMIBPHBO, jeAHa 00jeKTHBHA IpOIEHA.
ADVTO je muTambe Aa AH je HEKO IpeMa CBOjHM AHYHHM CBOjcTBMMa OHO Y CTa-
BV Aa ce MOHAIlla OHAKO KaKO TO AYXKHOCT 3aXTeBa, H TO je IHTame Koje Tpeba

(268) Dr H. Welzel; Das Deutsche Strafrecht, 6. Aufl., Bepamn, 1954, crp. 138.

(27) Y Hayud KpABHYHOr MPABA OPHAHYHO je CMOPHO MHTake pa3rpaHHuyemsa MpOTHBIPaX-
HOCTH OA BHHOCTH. Y ToM noraeay, Hmp. Baywvan (J. Baumann: Strafrecht, Allg. Teil, 3. Aufl,,
Verlag Ernst und Werner Gieseking, Bielefeld, 1964, crp. 228); kaxke: CBe Ao nouerka XIX Bexa
Yy HayUH HHje YHIbeHa OlLITPa pa3AHKa H3Meby OpOTHBNIPABHOCTH H BHHOCTH. AaHamimba KPHBIYHO-
npaBHa AOTMATHKa je, HamnpoTHB, MOTOVHO CarAacHa Aa OBO pa3AHKOBaike TpeGa aMHNTH. CnopHo
je, MebVTHM, Kako OBO pa3AnKoBaibe Tpeba cmpoBecTH. BeAMHT je NMpOTHMBMPaBHOCT H BHHOCT pas-
rpaHHYaBao Ha Taj HauMH LUTO je V3eo Aa cBe OGjeKTHBHO TpeGa Aa cnmaia Vv 00AAcT OpOTHBMPAs-
HOCTH, a cBe cv6jeKTHBHO y oBAacT BHHOCTH. Y paaoBinna Meurepa, Xeraepca, Haraepa u_Ap. Ao
Aa3u ce, MeBYTHM, AO ca3Hama Aa OBa FpaHHYHAa AHHHja HHje TadyHa H Aa HMAa TaKBHX CYOjeRTHB-
HITX eAeMeHaTa HempaBa KOjH HIaK ChaAajy y obAacT NpOTHBIPABHOCTH.

V noraeAy yHounewma CyGjeKTHBHHUX eAeMeHaTa Yy NPOTHBIPABHOCT HajAade je OTHMAO ¢H-
HAAHO V4Yelbe O DaAmH, NMPH YeMy OHO HOaKk — N0 MHUIbewy bBaymanHa — craje Ha mnoaa nyra.
Mo Hamem MHMULmEHY, YYee O GHHAAHO] PAaABH HH V KOM Cavdajy He TpeGa OADAalHTH, jep OHO
i mopeA Telukoha Ha KOje HaMAa3M, HNaK OTBapa BpaTa pelllelby MHOTHX AO CaAa HEPEIIHBHX Mpo-
6iema v KpuBHuHOoM npaBy. Cam Bayman, noaasehH ca raeAHmTa HOPMAaTHBHOI CXBaTawka BHHOCTH,
ICTHYE Aa Ce CYA O NMPOTHBOPABHOCTH KAao OOjEKTHBAH CYA MOJXKe O3HAuHTH K20 jeAaH O6jeKTHBHO-
VHTIEDCOHAAHH CYA, YKOAHKO je TO jeAaH OGjeKTHBHO-YHIIEDCOHAAHH CYA O OGjeKTHBHOM H CyOjek-
THBHOM Aorabajy; AOK je CYA O BHHOCTH, AOAVIIE, HCTO TaKO O0jeKTHBaH YHNEPCOHAAHH CYA, aAH
CYA O OAHOCY H3Meby mpaBHor cyGjekra u oBor Aorabaja.
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pelliaBaTH V OKBHPY BHHOCTH. IIHTame AY>KHOCTH TpebGa H3ABOJHTH H3 00AACTH
BHHOCTH H IIpEHETH ra y 0o0AacCT IPOTUBIPABHOCTH (28). '

MebyTHM, OBOAHKO KOHKDETH30Bal-€ INPOTHBIIPABHOCTH OA 3Hauaja je
CaMO OHAA KaAa je MOTpeOHO OIEHHTH Aa AH je NOHAIlame KOHKPETHOT CaAp-
’Kaja IPOTHBIIDABHO HAH HHje. ApYTHM peunma, OBAe ce BHIlle He oApebyje
TMojaM CVIUTHHe IPOTHBIPABHOCTH, Behi ce Aaje KPHTEPDHjVM 3a IOjeAHHAUHO
HU3ABajame pPaAlbH KOje CY IMPOTUBIPABHE OA PaAlbH KOje HUCY NMpPOTHBIpPAaBHE.
OBakaB KpuTepHjyM OH HaMm GHO moTpebaH kKapa OHCMO MU Ha OCHOBY VYTBD-
buBara MPOTHBIPABHOCTH JEAHOT AeAa, OHAHM OBAaulfieHH Aa IPOrAacHMO TO
AEAO 3a KPHBHYHO AeAO0. A TO je Hemoryhe u3 ABa pasaora. IIpBo, camMo yTBp-
bHBame Aa je OApebeHO AeAO IIPOTHBMPABHO, HE 3HAaYH Aa jé OHO KPHBHYHO
A€AO, jep MPOTHBIPABHOCT HE UHHH OA jEAHOT AeAa KPHBHUHO AeAO, Beh caMo
TMPEACTaBba HETOBY KapaKTePHCTHKY, jeAaH eAeMeHaT m-eroBor nojMma. H Apy-
ro, IITO MPOH3HAA3H H3 NIPBOI, Ap>KaBa OAH. 3aKOHOAaBall je Taj (a He mu) (2°)
KOju oApebyje koje he MpOTHBIPaBHO A€AO OGHTH IPOTAAIIEHO 3a KPHBHYHO.
3HaumM, 3aKOHOAABAIl je Taj KOjH U3 UMTABOT CMEKTpa NMPOTUBIIPABHHX MOHAILA-
wa H3ABaja I0jeAMHEe KOHKDETHE caAp)Kaje H MporaaliaBa HX KPHBHYHHM Ae-
AMMa, AajvhH BHXOB ommc v GHAY KpHBHUYHOT AeAa. IIpeMa ToMe, GH3NUKH ca-
Ap>Kaj ToHalara Koje ce cMaTrpa KpUBHYHHM AEAOM, HHje oApebeH HmeroBom
MaTepHjaAHOM NpoTHBNpaBHolhy, jep je H YHMTaB HHU3 ADYTHX PH3HUYKHX CaAp-
’Kaja MaTepHjaAHO NPOTHBIIPABaH NIa HIIAK He IPEACTaBda KPHUBHYHO AEAO.
®U3HUKH CaAp’Kaj NoHalmama KOje Ce CMaTrpa KPUBMUYHHM AEAOM OApebeH je
Kpo3 eAeMeHTe GHhAa KpuBHUHOTr AeAa. MebytuMm, mapa Ouhe oapebyje dusmu-
KH CaAp’Kaj AeAa OHO je BPEAHOCHO HeYTPaAHO OAHOCHO HHAudepeHTHO. IIpas-
HO BPEAHOBal€ OCTBapeHor Guha KpWBHUYHOT AeAa AoGHja ce KpO3 OlleHY Ma-
TepHjaAHe MPOTHBNPaBHOCTH. OBAaKBO MHIIIAEHE 3aCTyINa BeAHHT, KOjH Kaxke:
,.-VTBpbHBame uMIbEHMIIE Aa je OCTBapeHo Ouhe, camMo 1o ceGH jol HHKOra He

ocybyje, v 6uhy Hema onene” (3°). IIpoTHB OBaKBOT MHIUMbEA CY Beasea, Tpaj-
HUH H ApPVYrH (3!). MebyTuM, Ha OBaj Ha4YMH Ce jEeAHMHO MOJKe 00jaCHHTH 3allTo

jeAHO AeAO KOje HMa CBa ofeAexxja KDUBHYHOI AeAa HHje KPDHBHYHO AEAO aKO

. (28) UMa cxBaTama Aa AY’KHOCT Kao eAeMEeHaT MPOTHBIPABHOCTH HHie HCTO IUTO H AY’KHOCT
Kao eAemMeHaT KpHUBHLE OAH. BMHocTH. Bayman (Baumann, op. cit., crp. 228) Hmp. roBopH o T3B.
yYewmYy O ABOCTPYKOj GYHKLIIjH KPUBHYHONpPaBHe HOpMe. IIo TOM yuemy pasAHKYjy ce ABe QyHKUHje
HopMe. JeAaHTIyT ce HOpMa HOjaBaYje kao BpeaHyjyha Hopma. Kao Taksa oHa Hapebyje jeaHo co-
1LIHJaAHO TOXXEAHO CTamke: ,,TO Tako Mopa OurH'’ (Hmp. koA Kpabe: , He cMe ce VYHHHTH 3axTeB
v Tvby HMOBuHY''). AKO ce NoHallale He MOKAana ca OBHM BpPEeAHYjvhHM HOpMaMma, OHAa je OHO
NPOTHBIOPABHO. APYTH MyT je HOpMa oApebyjyha oAH. Ay)kHOCHa Hopma. Kao TakBa OHa ce ympaB-
sa Ha cyDjeKkTa KOojH joj je MOABPrHyT H Hapebyje My oApebeHo nmoHammame: ,,TH Tpe6a'’ (HMp. KOA
Kpabe: ,He Tpeba Aa Kpasew''). AKo je cy6jekaT KOjH je HOPDMH MOABPrHYT noaoGaH aApecar
. (ako HOpMY MO)ke Pa3yMeTH H CAEAHTH je), OHAa je IeroBa MOBpPeAa HOpMe CKpHBAeHa., Cama
MoAa3Ha Tauka yuyema O ABOCTPYKOj (YHKLUMjH KPHBHYHOMpaBHE HOpMe je HempuxBaTmHBa. Beh je
HanpeA jacHO YTBpbeHO Aa KPHBHUHH 3aKOH HE CaAp>KH HMTH CTBapa HOpMe, Beh OHe mnocroje BaH
Hera H CAyXXe€ KDHBHUYHOM 3aKOHOAABLY CaMmMO Kao HHCMHpauHja 3a oApebHBaie OHha KpHBHUHOT
AeAa H caHkuuje. [Ipema ToMe, He MOXe Ce MPHXBaTHTH [MOCTOjame , KPHBUYHOMpaBHE HOpMe'’,
Koja OH Kao TakBa caAp:kaaa y ceGH Heke ¢yHkuuje. C Apyre cTpaHe, Mak, NMOCMaTpPaHoO, yuetse
0 ABOCTPYKOj (VHKIMjH HOpDME 3aCHOBAHO je Ha TPHBHAHOM H3rA€Ay CTBapH. 3ampaso, AY’KHOCT
rao TakBa yBeK je HcTa. Paau ce camo o ABe BpcTe oueHe Ha Ga3u Te AyxHoctH. IIpBu myrt ce
olemyje caMa AYXKYOCT Tj. OGjeKTHBHO Ce Olemyje Aa AH Ce HEKO MOHAllla CXO.\HO AY>KHOCTH, 2
ADPYIH NYT ce olemyje CYGjeKTHBHH OAHOC YYMHHOLA MpeMa AY/KHOCTH, Tj. Aa AH je HEeKO Morao
Aa ce NMOHAMIA CXOAHO TOj AYXKHOCTH. IIpakTHUHO TO 3HauyH A2 AYXKHOCT H HeHa oueHa, Kao objek-
THBHa OLEHa, OCTaje Yy AOMEeHY NPOTHBNPDAaBHOCTH — AOK je MHTale BHHOCTM Y CTBapH NHTamke
CyGjeKTHBHOT OAHOCA IPEMa AVXKHOCTH, a He [MiTame CaMe AYXKHOCTH.
(29) OBakBO MNOjeAMHaYHO OApebHBame Aa AH je jeAHO mMoHamame MPOTHBIPABHO HAM HE,
Moxe AOhM y 063Mp JEAHHO KaAa Ce paAH O TyMauewmy Ouhia KpPHBHYHOI AeAd, MPHAMKOM KOH-
KpeTHe KBaAHQHKALIMjEé OAH. CYNCYMUHje AeAa noA oapebenn npomic K3.
" (30) Bua. o Tome: TpajHum: Vuemwe o Guhy xpusuunor Aeaa. Hayuna kssura, Beorpaa, 1949,
crp. 12.
(31) Welzel, (BEA. mpumM. 6p. 6), ctp. 47, m 48; TpajuuH, op. cit., cTp. 12. ¥ Aame.
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[IOCTOjH HEKH OCHOB HCKMbYuYera IPOTHBIPABHOCTH, AaKAE, HEKH OCHOB IOHH-
LITEeHha HeroBe HEBPEAHOCTH. Ako 6 caMo Ouhie HOCHAO y ceGM HEKY BpPEAHO-
CHY OLIEHY A€Aa, OHA2 OH H-eTOBO OCTBAapEH-e OHEMOTVAHAO aHYAMpame HEBPEA-
HOr KapakTepa AeAa. Ca OBHM ce, YHHH HaM Ce, HajBHAHHje olpTaBa yAOra
MaTepHjaAHe NMPOTHBIIPABHOCTH KAaO €AeMEeHTa OIMUTEr [0jMa KPHBHYHOTI AEAQ,
M 3Hayaj OBOT €AE€MEHTA 3a IOTIIVHOCT AePUHMIIMje OMIUTEr MOjMa KPHBHYHOT
AeAa.

5. Haj3saa, morpeGHO je 0GjacHMTH mOjaM ApVIUTBEHE OMACHOCTH Kao
eAeMeHTa KOjH, Takobe, ca CBOje CTpaHe, AONTPHHOCH IOTIVHOCTH AebHHHIIHje
OMIUTEr NMOjMa KPUBHYHOT A€AQ.

3acayra 3a yBObeme OBOT eAeMeHTa YV AebHHHIM]y OIIITer MojMa KpH-
BHYHOT AeAa, Kao IUTo je Beh peuyeHO, ImpHIlaAa COBjeTCKOj HaylH KPUBHYHOT
mpaBa. I'pelika je, MebyTHM, COBjeTCKHX ayTopa LITO CY OBaj €A€MEHAT H3jeA-
HAYHAH ca MMPOTUBNPAaBHOIIAY Y MaTepHjaAHOM CMHCAY. ToMe cy AOHeKAe AO-
NpHHEAE U CYBHIIIe IHPOKe AedHHHIMNje MaTepHjaAHe NMPOTHBIPABHOCTH KoOje
yecto cpehieMo y 6Yp’K0OacKOj KpHBHYHONPABHOj AHUTEPaTypH Koja je, He IOo3-
Hajyhu nojaM ApVIITBEHe OINACHOCTH, H3BECHE HEroBe €AeMEHTe VHOCHAA V
rnojaM MaTepHjaAHe IpOTHBOPAaBHOCTH. MebyTHM, eAeMeHTe ApDVIUTBEHe oOIa-
CHOCTH Tpeba H3ABOJHTH OA €A€MeHaTa IPOTHBIPABHOCTH Y MaTepPHjaAHOM
CMHCAY, jep OHM, AOTMYKM IIOCMaTpPaHO, He MOIY YMHHTH jEAHHCTBO, IIOLUTO
MMPEACTABAAjy CaCTOjKE ABa CAaCBHM Da3AHMYMTA IOjMa.

IIlTa, AakAe, TpeGa IMOAPA3yMeBATH IIOA APVIUTBEHOM omnacHoruhy? Apy-
LITBEHA ONACHOCT Ce, IO HallleM MHINAbEHY, HMa CXBAaTHTH Kao APVIIOTBEHa

LLITETHOCT OAH. ADVIITBEHA IIKOAAHBOCT AeAa. ApVIITBEHa OMacHOCT je ¢GeHo-
MEHOAONIIKH H3pa3 KPHBHYHOI A€Aa KaO KBAaHTHTAaTHBHE ADVILTBEHE KaTero-
puje. Y ADVIITBEHOj ONACHOCTH, TaKObe HeMa HHMKaKBOI CYAa, HEMa HHKaKBOT
olewHBaka. AOK IIPOTHBIPABHOCT Y MaTePHjaAHOM CMHCAY OLpTaBa ApPVIITBe-
HH KBAAUTET A€Ad, AOTA€ ADVIITBEHa ONAaCHOCT OLpTaBa CaMO APVIOTBEHH
KBaHTHTET AeAa. MaTepHjaAHa NPOTHBIPABHOCT je BPEAHOCHH CYA O AEAV.
ApVIITBEHA OMACHOCT je Pe3YATAaTCKH HCKa3 BOAYMEHA HEMOBOAHOCTH A€Aa IO
APVIUTBO. ApDVIITBEHa OMACHOCT jeé KOAMUMHCKA MEpa MaTepHjaAHOT IyOHTKa
ADVILITBA OA HU3BPIIEHOr A€Aa. 1O je HEraTHBHH CaAAO KOjH H3BPIIEHO AEAO
VHOCH Yy OHMAQHC ADVIITBEHHX MaTepHjaAHHX AoGapa, aAH He H HeraTHBHa ApV-

IITBEHA OLleHa TOT caAAa. IIpaBHa H eTHYKa OLleHAa jeAHOT A€Aa Ce He Mopajy
MOKAANAaTH Ca WITETHOWAY OAH. ADVIITBEHOM omacHomihy tor Aeaa. Ha mpumep,

KaA Ce HEKO, paAH 3HAama Kyhe, MOCAY>KH HOBLIEM KOjH My je IpHjaTes AQo
Ha 4yBale, C THM Aa MY Taj HOBall BPaTH KaA My ra GyAe TPa)KHO — OHAA Y
OBOM AEAY HeEMa IITETHOCTH OAH. ADVUITBEHE OUAaCHOCTH, aAH je AeAO IPOTHS-
IMPaBHO, jep NPaBO He MO’Xe OAOODHTH HeOBAaNIheHY IOCAYTY TYDHM HOBLIEM.
ITocAyra HOBIIEM KOjH je IOBEpEH YV CAY>KOH MPEACTaBAa, MebYTHM, ADVIIITBEHO
OIAacHO, a CTOTa U KPHBHYHO AEAO, jep Ce bHMe HapymaBa GVHKIIHOHUCAHE
CAYX0e — AakAe Hacraje wurera 3a ApylutBo. OBo GH 6HO mpHMep 3a cAyuaj
KaAa je jeAHO A€AO MPOTHBIPABHO a HHje APVINTBEHO omacHo. OBGpHYT cAyyaj
6u 6HO, Ha mpHMep, oBaj. Bpluewe adopTyca HaA >KEHOM KOA KoOje je ILAOA
3aueT CHAOBaHEM, IPABHO M €THUKH HHje HEBPEAHO — AAH j€ HECYMIbHBO ADY-
IITBEHO IITETHO, jep CIpeyaBa HATAAHTET.

U3 oBe pa3sauxe H3Meby NpOTHBIPaBHOCTH H ADVILUTBEHE ONACHOCTH NPO-
M3HAA3H Aa OBH €AEMEHTH Y Pa3AHUYHUTHM lIpaBIHMa AEAVjY Ha IHTame HCKoY-
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yerba IMOCTOjarba KPUBHYHOT AeAa. Y HAlIOoj AWTEpATypH Ce, HauMe, PeAOBHO

TOBODPH O 3ajeAHHYKHM OCHOBHMa HCKAVUEHa ADVIITBEHE ONMAaCHOCTH H NMPOTHB-
MpaBHOCTH KpHBHUYHOr Aeaa. OBo, MebyrtuMm, Huje TauHo. Ha mpumep, KOA
HY’KHe OAOpaHe je HCKAYUeHa ADVIITBEHA ONACHOCT H NPOTHBIPABHOCT, aAU TO
He 3HAUH Aa je HCKbVUele APVIITBEHe OINAaCHOCTH ayTOMAaTCKH 3a cOGOM Io-
BYKAO H HCKAyYere IPOTHBIPABHOCTH. AeAO H3BpIIEHO Y HY>KHO] OAGpaHH
MPEACTaBbda jeAaH ADVIITBEHO IUTEeTaH pe3yATaT. MebyTum, oBa meroBa LUTeT-
HOCT je KOMIIEH3HpaHa jEAHHM ADYTHM ITO3HTHUBHHUM PE3VATATOM, KOjH ce ca-
CTOjH Y CIpeyaBaly APVIUTBEHOr I'YOHTKa Ha Apyroj crpasHu. OBo, MebyTHM,
HHje AOBOAHO 32 HUCKAVYEH-e IPOTHBIPABHOCTH AEAQ, jep Y CeOH He CaAp>KH
HHKaKBY OIlEHY, HHKaKBO BpeAHOBame. Tek Kaaa ce HMa Y BUAV AQ je OBAE peu
0 IOoHalaky Koje cy30Hja jeAHO HEBPEAHO IIOHAlllalhe, MOXXKe ce AOhH A0
3aKMbYUYKa AQ je HeroBa COICTBEHA HEBPEAHOCT HCKAYUeHa — Te Aa HHje Ipo-
TUBIPaBHO. HacympoT ToMe, KOA Kpajie HY>KAE ped je caMO O HCKbVUEHY ADY-
LITBEHE OMACHOCTH, a HE H O UCKAbYUECHY HNPOTHBIPABHOCTH, jep HEBPEAAH aKT
KOjH je YV Kpaji0j HY>KAU IPEAY3eT HeMa HUKAKBOT IPABHOT H €THYKOT ONpas-
Aatba.

6. ITomrro je Ha OBaj HauwH jaCHO VKa3aHO Ha pa3Auky u3aMmeby Apy-
INTBEHE ONACHOCTH H IPOTHUBIIPAaBHOCTH, OCIaje Aa Ce€ Ha Kpajy pachmpaBe joI
HeKa CIIOpHa IHTama Y Be3H ca IIOjMOM APVIITBEHE OINaCHOCTH.

ApvVIUTBEHa ONACHOCT je jEAUHH MePAHUBH €AE€MEHAT OIMUTET TojMa KpH-
BUYHOT AeAa. TO je jeAMHH eAeMeHaT KOjH Ce MOXKe CTEIleHOBaTH. ApyIITBeHa
OIIaCHOCT MO>XE€ OHMTH Mama HAHM Belia, Ia mpeMa TOMe, H KPDUBHUHA A€Aa MOTY
OUTH Male HAH BHINlE ADVIITBEHO onacHa. Te)XHMHa jeAHOT KDHBHYNOI A€AA 3a-
BHCH OA CTEIIeHa HETOBE ADVIITBEHE OnacHOCTH. IIpeMa ToOMe, ApvVIITBEHa omac-
HOCT Ce II0jaBidVyje Ka0 OCHOBHHM KPDHTEPHjYVM 3a OApebHBalbe BPCTE W pPacloHa
KasHe 3a oApebeHo KpHBHYHO AeAO. IIpHAMKOM oApebHBarba BpcTe H pacloHa
Ka3He, 3aKOHOA@Ball y3UMa Y OO3Hp IpoceuyaH BOAVMEH APVIITBEHE ONAaCHOCTH
KOJH TO AEAO V DEAOBHHM CAy4yajeBHMa MaHHbecTyje. 3a CBaKO KPUBHUHO
AEAO TUIIMYaH je oApebeHH BOAyMEH ApDVINTBeHe omacHocTH. Ha OCHOBY THX
BOAYMEHA MU MOJXEMO Aa ynopebyjeMo NojeAHHa KpUBHUYHaA A€Aa TO TEXKUHH.
Tako hemo, Ha npumMep, pelin Aa je YOHCTBO Texke OA Kpabe, Aa je kxpaba Texxa
OA VBDEAE HTA. Y OBOM CAVYAjy PAAH CE O T3B. OMIUTO] OpYUITEEHO] ONACHOCTU.
MebyTuM, Aa GH CyA MOrao Aa VTBpDAM TauHy MepY Ka3He 3a OApebeHO Kpu-
BHYHO AE€AO, OH MOPa Aa YTBPAH TayaH CTelE€H HETrOBe APVIITBEHE ONACHOCTH.

Cyauja npeA coboM HMa oApebenu pacnoH kasHe, Ha IpHUMeEp OA 5 Ao 15 ro-
" Aumna crporor 3aTBopa. Taj paclioH OAroBapa IIPOCEYHOj CKAAM ADYIITBEHe Ora-
CHOCTH KOjV VY TIOjEAMHUM KOHKPETHHM CAyYajeBHMa TO AEAQ MO>Ke VOIIIITe
ucnoruTH. Capa je, MebyTHM, MOTPEGHO OAPEAHTH TAaYHO KOjy Ka3HY 3aCAYXY-
je Gamr oApebeHO KPHBHUYHO AEAO H3BPIIEHO OA CTpaide oApebeHor yuMHHONA.
Aa 6H TO VIBPAHO, CYA MOpPa Aa VTBPAH NOCe6HY OpYUIT8eHY ONACHOCT AEAA.
Ta moceGHa ApyIuTBeHa OMAaCHOCT HaMm oMoryhasa aAa yrnopebyjemo mnojeaune
CAydajeBe HCTOT KPDHBHUYHOT AeAa Io TexkMHH. Tako heMo pehu Aa je Kpaba
cTBapH koja BpeaH 2000 AmMHapa, a KOjy je vuuHHO X, Aakila oA kKpabe CTBapH
koja BpeAn 4000 AuHapa, a Kojy je yuMuuo Y.

CvA He MO’Ke yHanpeA HHJEAHOM KDUBHYHOM AEAV OApehH HeroB Apy-
INTBEHO ONACHH KapakTep. OmuTy ApPVIUTBEHY OMNACHOCT OApebyje camo 3ako-
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HoaAaBal. Mebyrum, yrBpbyjyhu cTemeH ApVIUTBEHE ONACHOCTH KOHKPETHOT
KPDHBHYHOT A€Aa — AakaAe, yTBpbyjyhH noce6HY ApPVIUTBEHY ONACHOCT AeAd —
CYA MO>Ke KOHCTAaTOBaTH Aa 0ApebeHO KPHBHUYHO AEAO NOKa3yje TOAHKO HH3aK
CTelneH ADVIUTBEHE OIMAaCHOCTH A2 TO AEAO I'yOH KapaKTep KPHBHYHOr A€Aa.
Hamume, mpema uA. 4, cT. 2. K3, HUje KPHBHYHO AEAO OHO A€AO KOje, HaKO CaAp-
KM 0beAeskja KpHUBHYHOT AeAa OApebeHa 3aKOHOM, IMPEACTaBsba HE3HATHY APY-
HITBEHY ONACHOCT 300r MaAor 3Hayaja HMAM 300r HE3HAaTHOCTH HAHM OACVTHOCTH
LLITETHHX TIOCAEAHLIA.

HHCTUTYT He3HAaTHE APVILITBEHE OMACHOCTH CTBOPHO je V TEOpDHjH H Npak-
CH AocTa mnpofAeMa, HapOUMTO Y Be3H ca TyMauemeM VYIOoTpeOsEeHHX H3pasa
,MaAH 3Hauaj AeAa” M ,HE3HAaTHOCT  HAH ,0ACYTHOCT” ILTETHHX IIOCAEAHIIA
AeAa (32).

Hajnpe ce mocraBsa ImHTame LITa Tpeba MOAPA3YMEBAaTH MOA AEAOM Ma-
AOT 3Hayaja. HMa MHIIbnera Aa CBAKO AEAO UHje CY LUTETe IOCAEAHIle He3HaT-
He HAHM OACYTHE, CaMMM THM IIPEACTaBba AEAO MAAOr 3Hauaja, Ia cTora Huje
jacHo 1Ta TpeGa Aa 3HAUM HM3pa3 ,, AEAO0 MaAOr 3Hauaja’ (33).

Ilo ApyTOM MHIIINEHY, AQ AH je AEAO MAACT 3Hauaja Tpefa NpolLeHHBaTH
HE CaMO Ha OCHOBY IUTETHOCTH IOCA€AHULlE, Beh Ha OCHOBY CBHX OKOAHOCTH KOje
VKa3yjy Ha KOHKpeTaH KapakKTep VulibeHOr AeAa (). Ilo HEKHM MHLLbvelbHMa,
Ty AoAase y OO3Mp He caMO OOjeKTHBHE OKOAHOCTH IIOA KOjHMa je A€AO H3Bp-
meHo Beh M cyGjeKTHBHE OKOAHOCTH, Kao HIIp. 0OAHMK BHHOCTH, HaMepa, Io6yAe
H3 KOjHUX je AEAO VUHILEHO, AMYHEe NMpPHAMKE VUHHHOLA HTA. (33).

Ca OBaKkBHM CXBaTameM Ce He GHCMO MOTAH CAOXKHTH. Y HalllOj TEOpH-
jH TOCTOjH CarAacHOCT O TOME Aa je APVIITBEHAa OMacHOCT OGjeKTHBHA KaTero-
pHja. Yak ce cMaTpa, AOAVIlE NOIPELIHO, A2 je APYIITBEHa ONacHOCT Y CTBapH
MaTepHjaAHa NPOTHBIIPABHOCT — LUTO jOII jEeAHOM AOKa3syje Aa je oBAe pey
O jeAHOM 4YHCTO OOjeKTHBHOM eAeMeHTYy. MebyTHM, Kao IITO IpPaBHAHO KOH-
craryje Ap @pama Baunh (3%), To He cnpeuaBa AoMalie ayTope Aa YV HE3HATHY
ADVIITBEHY OINACHOCT, KOja je AepHWBaT ADVILTBEHE OIaCHOCTH, H Koja OH Tpe-
6aAo 3aTO Aa ocraHe O0jeKTHBHa KaTeropHja, VHoce, CyOjeKTHBHE MOMEHTE H
eaeMeHTe. OcuM TOora — Kayke Baumh — ca rAeAHllTa CHCTEMaTcKe oOpaAe
JEAHOT KPHBHYHOITPABHOT HMHCTHTYTA — HEAONVILTEHO je Aa ce HE3HaTHa ApY-
IITBEHa OMNAaCHOCT PacCHpOCTHPe Ha KPHBHYHO AEAO Y HErOBOM TOTAAUTETY.
,AKO 3aKOH Ka)€ Aa Yy CAy4yajy He3HaTHe APVIUTBEHe OINACHOCTH He MOCTOjH

KPHBHUYHO AEAO, OHAQ TO MO’Ke OMTH CaMO 3aTo, jep HEeAOCTaje jeAaH OA OCHOB-
HUX €A€MEeHaTa KPUBHUHOT A€Aa, a He 3aTO IITO OH ce paAHAO O HEKOj OKOAHO-

CTH KOja HCKAVUYje KPHBHUHO AEAO V CBHM IHETOBHM obeAerxjuma.”

Mu He HCKAYUyjeMo MOTVHHOCT Aa ce y3uMajy y o03up CyOjeKTHBHH
MOMEHTH Aa OH ce YTBPAHMO CTENEH APVIUTBEHE ONAaCHOCTH YYMHHMOIA KpHMBHY-

(32) O mpesxao3uma 3a H3MeHy dopmyaauitje aa. 4, cr. 2. K3, Buan H. Cpsentnh: Obpasao-
JKEe H3MeHa H AOOyHAa KpHBHYHOT 3aKoHMKa, Apxueé 3a npaexe u Opywréene nayxe, 1-2/60,
crp. 85.

(33) A. Mepuh: OcHOBHH MPOGAEMH Y MPHMEHH KPHBHYHO-MPARHHX HHCTHTUTA vCANTHe OCY-
A€, CYACKe omoueHe, ocaobGobema 0A kazHe H oApeabe ua. 4. cr. 2. K3 — kopedepar Ha Caserosa-
BY O HeKHM npobaemMiMa KDWBHYHOT mpaBa, OAp’KaHonm 10. H 11. janyapa 1962. roamHe v Apanbe-
AOBLY, H3A. JYI. VAPYX. 3a KPHBHYHO MPaBO H KPHMUHOAOTHjy, beorpaa, 1962, cip. 29.

(34) Bua. MuanuyeBuh, HaB. maTepHjaa ca CaBeroBarma y Apaibeaosuy, crp. 49.

(35) OBakBO MHILwewe, Hmp., 3actynajy: B. JespemoBuh, pedepar Ha nom. CaseroBaky V
ApanbeaoBuy, c1p. 49; BHA. 0 Tome A. Ilepuh, crp. 29, Muawuesuh, crp. 49, Cpsentuh, crp. 33.

(38) @®. Baunh: kopedepar Ha momenyroM CaperoBamy y ApaHbeaosuy, crp. 22.
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HOT A€Aa. AAH, NOA ADVIITBEHOM oOmnacHomhy VYYHHHOIIA KPHBHYHOI A€Aa MH
MOAPa3yMeBAMO HEMTO APYTO. To je KoAUYHHA KPUMHHAAHOI ITOTEHUHjaAa VaH-
HHOLIA, 2 HE EAEMcHAT OIMUTET II0jMa KPUBHUYHOT AeAa. CTeleH ApYLUTBEHe oIla-
CHOCTH VYHMHHOLIA MOJXXE€ YTHIIATH Ha INPHMEHY APYIHX HHCTHTYTA KPHBHYHOT
IIpaBa, HIp. Ha MPHMEHY HHCTUTYTa YCAOBHE OCVAE, CYACKE OIloMeHe, ybaarka-
Bama KasHe, 0CAOOODbeme OA KasHe HTA., aAH He MO)Ke HMAaTH YTHIaja Ha Io-
CTOjare CaMOT KPHBHYHOT AeAa.

Hame je Mmiuneme Aa CBa OHa cxBaTarba KOja IojaMm ,MaAM 3Hauaj
AeAa” TOKyIIaBajy Aa TyMade ca TAEAMIITa OLleHe Pa3HHX OKOAHOCTH KOje CY
BaH caMe ILTETHOCTH AeAa — He MOry OUTH ucnpaBHa. Ca Te Tauke TA€AHIUTA
HajIIpUOAMIKHHje j& TAUHOCTH OHO NMPBO CXBaTalbe, IO KOME je 3Hauaj AeAa 3a-
BHCAaH OA BEAMUHHE H IOCTOjarka IITETHHX mocAeaunia. MebyTtam, Mu ce Hmax
HE CAA’XEMO Ca KOHCTATAllMjOM KOja OAaTAe IMPOHU3HAA3H — AQ- je IojaM , MaAH
3Hauaj AeAa” HemoTpebaH, jep je, HABOAHO, CBaKO AEAO MAaAOr 3Hadaja 4uM
Cy My IIfTETHE IIOCAEAMIle HEe3HaTHe HAH OACYTHE.

Aa 61 ce MpaBHAHO CXBAaTHAO 3Hauewe MOjMa ,MaAM 3Hauaj AeAaa’”, mo-
TpPeGHO je MPETXOAHO Pa3sMOTPHTH IUTa 3HAue II0jMOBH ,HE3HATHOCT” H ,,0ACYT-
HOCT” IUTETHHX IIOCAEAUIIA.

Ho, Aa 6u ce cBe TO pa3ymeAo, NOTpeOHO je mpe cBera nohu oA oGjarir-

IbEba CaMOT NMOjMa IITETHOCTH AeAa. YTBpbHBameM OBOT mHojMa yTBpbyje ce
M CYIITHHA APVIUTBEHE OLACHOCTH, 2 CAMHMM THM M HE3HATHE ADVIITBEHE OIa-

CHOCTH.

IloaA mTeToM ce moApa3yMeBa MaTepHjaAHU rybuTak Apyiursa. IloA oBUM
ce, MebyTHM, He MOApa3yMeBa caMoO IyouTak U3MUKuUX (IIpeAMETHHX) AobGapa
ApvmiTBa, Beh u ryoHTak y obAacTd oHHX ¢VHKIIHja APVIUTBA KpO3 Koje ce
HCIIObaBA HErOBa peaAHa ersucreHnuja. MarepHjaaHa HITETA IOCTOjH, AAKAE,
U OHAAQ KaAa ce YTpo’KaBa, PEMETH, VHUIIITaBa HAH oluTehiyje HeKa ApyINTBEHa
HHCTHTVYLIHja HAH APVIUTBEHH OAHOC KpO3 KOjH Ce M3pa’kaBa HMAU KOjH YCAOB-
MaBa >KHBOT APVIUTBEHOr OpraHusMa. IIpema ToMme 1ITeTy GHCMO MOTAH Aedu-
HHCAaTH Kao IyOMTaK Ha IAaHY MaTepHjaAHe CTPYKTYpEe APVIUTBEHOI OPraHH3-
Ma, IOApa3yMeBajvhu oA eAeMEeHTHMAa MaTeEpHjaAHe CTPYKTYPe Kako cymy du-
3HYKHX AoDapa APVIITBA, TAKO H CYMY OHHX ADVIITBEHHX MEXaHH3aMa Kpo3
KOje HAHW IIPEKO KOjHX APVYUITBO Kao TaKBO (pYHKIIHOHHIIIE.

OApxaBame H pa3BHjame OBHX (GVHKIHOHAAHUX IPETIIOCTaBKH €r3HCTEH-

1Mje ApVIUTBA, [0 NMPaBHAY IIPEACTaBhba ADVIITBEHH MHTEPEC. AAM CBE OHO IITO
. J& KOpHCHO ca TrA€AMINTa OPFaHCKUX IOTpeGa APVIUTBEHE E€r3UCTEHIUje He MOopa

VTHIIATH Ha OlLIeHY APVIUTBEHOr HHTepeca. UHTepec ApyluTBa MOIy oApebuBa-
TH Pa3A03H HA4YEAHOT, MOAHTHYKOT, MOPAAHOT UTA. KapakTepa. Ha mpumep, ca
TA€AMIIITa OpraHcKHx norpeba GyHKIIMOHHCAama APVIUTBA HEOMXOAHO je Aa CBa
ADVILTBEHA INOTpakHMBama OVAY H3MupeHa. HMako je TO IUTETHO ca rA€AHIUTA
OpraHCKHX norpeba GVHKIIHOHHCAaha APVILITBA, AP’KaBa MO>Ke, 300I HAaueAHHX
MOPaAHHUX, IOAMTHYKMX H AD. Pa3AOra OAYCTATH OA 3aXT€Ba 3a HaMHUDEHe AyTa.
Hako je ApPVIUTBEHO IITETHO HE TOHMTH YYHMHHOIA KPHBUYHOI A€Ad — M3 IIO-
AUTHYKHX, HAaYEAHHX H AP. Pa3Aora, Ap>KaBa MOJKE OAYCTAaTH OA TOHeEiba Ad-
BameM aboAuiyje.

H3 oBora ce BHAH A2 je ADVIUTBEHH HHTEPEC HEILITO PA3sAHYHUTO OA APY-
IOTBEHE KOPDHCHOCTH. AOAVllle, H 3aA0BOMEHE OBako CxBaheHOr ApYILTBEHOT
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HHTepeca MPEACTaBsda ¥ H3BECHOM CMHCAY KODHCT 33 APVIUTBO, MOAMTHUKY, MO-
paAHY HTA. — aAH OBaKBa KODHCT je HIAK IMOjaMHO DasAHYUTa OA KODHCTH
KOja 3Hauyu 3aA0BOMEHE OPraHCKHX NoTpeba ersucTeHllMje ADYIUTBEHOT GVHK-
uHoHucarmwa. OBO je HEMaTpHjaAHa, HEOpPraHcKa KODUCT ADVIITBA, H 3aTO je MU
Ha3HBaMO APVKYHjHM HMEHOM: ADVIUTBEHH HHTepec.

V oBHM KOHCTaTallijaMa HaAa3HuMO HOBY IIOTBDAY HallleT paHHje H3HETOT
CXBaTara Aa APYIITBEHa OIMAaCHOCT H MaTepHjaAHa NPOTHBIPABHOCT HHCY jEAHO
Te HcTO. MaTepHjaAHa IPOTUBIIPABHOCT j€ NPOTHBHOCT APVIUTBEHOM HHTEpPECY,
a ADVIITBEHa OINACHOCT je APVIITBEHa WITETHOCT — a TO CY, Kao IIITO ce H3
H3A0XKEHOT BHAM, ABE pa3sAHUYMTE CTBapH (37).

ITocae cBUX OBHX pa3Marpalrba ITOTPeOHO je O0jaCHUTH IITAa TO 3HAUH He-
3HaTHOCT HAHM OACYTHOCT HITETHHX mocaeauuia, CaM mojaM ,He3HAaTHOCT' LITET-
HHUX IIOCAEAMIIa He 3axTeBa HEKO NoceGHO objaumerse. MebyTHM, mojaM ,,0A-
CYTHOCT” ILTETHUX IIOCAEAHMIIA HHje CaCBUM jacaH H 3aXTeBa O0jallIbeHbE.

IIpe cBera, TpeGa HarAaCHTH Aa je OBAE peu O LITETHUM IIOCAEAHIIaMa
A€Aa Kao IleAHHe, a He O IUTETHOj MOCAEAHLIH Kao eAeMeHTy 6uha KpHBHYHOT
AeAa. Ilocaeaunta kao eaeMeHaT OHha KPHBUYHOI A€Aa MOpa HACTVIMTH, jep V
CYIIPOTHOM U He GuH O6HAO AeAa, Beh OH ce paAllA0 camo o IMoKyiuajy. Aakae,
KaAa je ped O LITETHUM ITIOCAEAHIIaMa AEAd, OHAA Ce OBAE MHCAH Ha HeEKe Aabe
LITeTe KOje IMPOH3HAA3e H3 A€Aa H HacCTajy IIOCAe H3BPIIEHOT AeAa. JeAHMHO Ha
Taj HauuH je Moryhe 3aMHCAHTH OACYCTBO IITETHHX IOCAEAMIIA, a A2 je HIak

oCTBapeHa nocAeAunia 6uhe KpuUBHUHOT AeAa. Huje, Aakae, ped o IITETH Koja
HHje cacTaBHH Aeo Ouha KpHUBUYHOT AeAa, Beh o Aasoj mrretd. Ha mpumep,

[OroplIaBame 3APABCTBEHOI CTakha PaAHHKa 360r noBpeAe mpommca o 3abpaHu
IMpeKOBpeMeHOT HAH HORHOr paaa (ua. 165. K3). OBAe ce Aakse, paAH O ITeT-
HUM edeKTHMA Ae€Aa, O LITETHHM MOCA€AHMIlIaMa KOje NMpou3HAa3e H3 AeAa, a He
O caMOj LUTETHOCTH AeAa. HHaue, CBakO Ae€AO je caMo no cebH IITETHO YuM
ra je 3aKOHOA@Ball ITPOITHCAa0 Ka0 KPUBUYHO AeAO0. Pa3avka je, MebyTuM, v TOMe
IIITO HHUCY CBa KPDHBHYHA AeAa NOAjeAHaKO 1ITeTHa. Heka cy BHUlIe a HEKa Mame
LITETHA, 2 MpeMa TOME IIOCTOje H TakBa AeAa KOja Cy BeoMa MAAO IITETHa,
aAM MIak HCOVHhaBajy MHHHMAAHH KBAaHTYVM IUTETHOCTH, KOjH 3aKOHOAaBall
cMaTpa AOBOAHHM Aa OH jEeAHO AEAO VOIIITE IMPOTAACHO KDHBHUHHM AEAOM.
To cy AeAa 3a KOja je 3aKOHOAABall MO MPaBHAY NMPEABHAEO HajMUHHMAaAHHje
Ka3He. TakBa AeAa TpeGa CMaTpaTH A€AHMa MaAOT 3Hayaja Y CMHCAY YA. 4, CT.
2. K3. Ho caMHM THM LITO je jEAHO A€AO MHHHMaAHe IUTETHOCTH, LITO je, Aa-
KA€, MaAOT 3Hauaja — OHO He IpecTaje Aa GyAe KpHBHYHO AeAa0. OHO Moxke
H3ryGUTH KapaKTep KPHBHYHOT A€Aa CaMO aKO IOpeA TOora IITO je MaAor 3Ha-

(37) Ha MmMoryhHoCT HemokAanaka ApVIOTBEHOr HHTEpPeca Ca APVIOTBEHOM KOpHcHomhy yKa-.
3a0 je jomx Auct. Maaa y CBOjHM TEOPHjCKHM pa3MarpaklMa HHje HMao Y BHAY APVIOTBEHVY Omna-
CHOCT Kao eAeMeHaT OMIUTer MojMa KPHBHYHOT AeAa, OH je HIIAK OCEeTHO Aa UH.%e€BH MPaBHOl MO-
peTka HHCY VBEK Y CYNPOTHOCTH Ca paAmhOM KOjOM Ce BPLIH NMOBpPeAa HAH Yrpo)kaBake NpPaBHOT
AoGpa, Tj. Aa paAlka KOJOM ce BpIIH MOBPeAa HAH YTPO)KaBare MPaBHOr AOGpa, MoykKe GHTH Hexaa
\' CK_AaAY Ca UHAEBHMA NPAaBHOTr INOpPETKa. On Y TOM CMHCAY AOAA3H AO CAHYHIIX 3aKsVyaka Ao
KOJHX CMO H MM AOLUAHM, MaAa MX H3pakaBa APYKYHJOM TEPMIHOAOTHJOM, M Kake: ,,... MoBpeia
AN YTpOXXaBate IPaBHOr AOGpa je CaMO OHAa MAaTepHjaAHO NPOTHBIPABHA, KaAa MPOTIBPEYH LH-
A€BHMA 3aJEAHHYKOT >KHBOTA, PEIVAIICOHOT MPABHHM MOPETKOM; OHA je, VIIPKOC IS€HOj YIIPaB.beHO-
CTH MPOTHB MPAaBHO 3311!'1"”56}{0!‘ HHTEpeca, Marepuja‘\uo CXOAHa mpaBy, aKoO H VKOAHKO OHa cava
ouonﬁr{))a)x LHAEBHMA MPABHOT MOPETKA, a Ca THME H MYACKOT 3ajeAHHYKor sxusota’’ (Liszt: op. cit.,
cTp.

Hapasho, 360r HepasayuiBaiba MojMOBa MPOTHBIPABHOCTH H APVILTBEHE OMACHOCTH, OH Hilje
AOLIA0 Y CHTVALMjy Aa 3pUIH_pa3AHKOBake H3Meby nojmMoBa ApYIUTBEHH HHTEPEC M APVIUTBEHA KO-
PHCHOCT OAH. IITETHOCT, Te 3COT TOra y NMOCAEAH:0j PeYEHHLU! TOBOPH O ,,TPaBHO 3alOTHREHOM IHHTe-
pecy’’, MaAaa Taj H3pa3 CBaKakO He OH OAroBapao HEroBOj HHTEHLMjH, KaAa Ot ce OHa H3paka-
BaAaAa OBA€ YCBOjEHOM TEPMHHOAOTHjOM.
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yaja, HeMa HEKHX AabHUX LUTETHHX edeKaTa, HAH CY TH LITETHH edEeKTH He3HaT-
uH. C Apyre cTpaHe, HaKO A€AO HEMa HHKAKBHX AabHX INTETHUX edeKaTa, OHO
He MO’ke GUTH He3HAaTHO ApDVILTBEHO ONACHO, aKO je caMo 7o cebH Y TOj MepH
LIITETHO, Aa Ta LIITETa MPeBa3HAA3H MHHHMAAHH KBAaHTYM ILUTETHOCTH H INEHE Ce
H3HaA 1era. Y TOM CAy4ajy He MOKe OUTH peuH O AeAy MaAor 3Hauyaja. Ha oBaj
HAYMH, YHHH HaM ce, 00jaCHHAH CMO KaKo Tpeb0a CXBAaTHUTH INOjaM ,MaAH 3Ha-
yaj Aeaa”.

7. Kao NOCAEA:E NUTamEe KOje Ce vV BE3U ca HESHATHOM ADVIITBEHOM OIa-
cHomthy Hamehe, jecTe mHTame Aa AH je AEAO KOje je, YCAeA He3HaTHe APYILTBe-
HE OMAaCHOCTH H3ryOHAO KapaKTep KPHUBHUHOI A€AQ, IIPECTAaAO Aa GYAe ApVIUTBe-
HO OIacCHO.

HMa MHIIIbERa Aa CY CAMO KPHBHYHA A€Aa APVIITBEHO ONacHa AeAa a Aa
OCTAaAH AEAHKTH, Kao HIIp. NPeKpLIaju AMCUMIIAMHCKH HPECTVIj HTA. HeMajy
KapakTep APVIUTBEHO OMacHOT AeAa. Hama ce 4HMHM Aa OBakBO CXBaTame HHje
cacBuUM OCHOBaHO. Y uA. 4, cT. 2. K3 ce rOBOpH O AE€AY HE3HATHE APVIUTBEHE
onacHocTH. H3 Tora mpoM3HAasH 3aKbyyaK Aa AeAa He rybe kapakTep KpHBHY-
HOT A€Aa 3aTO INTO HUCY APVIUTBEHO OmacHa, Beh 3aTo INTO Cy HE3HATHO ApV-
WITBEHO omnacHa. IIpeMa TOMe, H3BECTaH HHTEH3UTET APVIUTBEHE ONAaCHOCTH
MOJKe MOCTOjaTH U KOA AeAa Koja cy H3rybuAa KapaKTep KPHBHYHOT A€Aa, CaMo
IITO je OH HUpEeAeBaHTaH 3a KPHBHUYHO IPaBo.

C 063MpOM Ha TO Aa H APVTH ACAHKTH MOTY OHTH ADVIITBEHO ONACHH, a
He caMO KpHBHUHA A€Aa, V TEOPHjH Ce CMaTpa Aa je APVIITBEHa ONMaCHOCT HMa-
HEHTHa CBHM HIPOTHBIOPAaBHHM AeAnMa (). MebyTtuM, oBo HHje TayHo. Huje
HCKAbVUEHO Aa H ApYTe BPCTe A€AHKaTa CaApike Y ceOH eAeMeHaT APVIITBEHE
OMaCHOCTH. AAM TO He 3HaYH Aa CBaKoO APVIITBEHO ON&CHC AEAO Mopa OHTH
U IPOTHBIPABHO. 32 HEKEe AEAHKTe ce Moxke pelili Aa cy HCTOBPEMEHO H ApY-
INTBEHO OMACHM H IMPOTHBMNPaBHH (MaAa HHCY KDHUBHYHA A€AA, VKOAMKO HHCY
npeAsubeny v KpUBHYHOM 3aKOHHKY), aAH TO HHje AOKa3 Aa CY CBa NDOTHB-
IpaBHa A€Aa HCTOBPEMEHO M APVINTBeHO omacHa. OBO je, UMHH HaM ce, jaCHO
KaAa ce MMajy vV BHAY LIEAOKVIIHa HM3Aarama Koja Cy IIPETXOAHAA, a YHiH je
TAABHU IIHA H OHMO Aa NOKa’Ky M IOTBPAE UMILEHUIY Aa MaTepHjaAHa ITPOTHB-
NpaBHOCT H APVIUTBEHA ONMACHOCT HHCY jEAAH Te€ HCTH II0jaM.

" Ap Apazony6 Aranauwoeuh

PE3IOME

- OTHOW eHUe Oﬁl«qu’I‘GCHHOﬁ ONACHOCTU U NPOTUBO3AKOHHOCTU 1KAK 3ISNAEMEHTA
05144620 110HATUSR NPEeCcTYynHozo OesiHUSs

Ecan 6YA€M HCXOAHTBh H3 XPOHOAOTHYECKOIO IIOPsIAKA, TO NMEPBBIM B Hay-
K€ YTOAOBHOTO INpaBa IOSIBHAOCh YYEHHE O MPOTHBO3aKOHHOCTH B (bOTJMaAIsHOM
CMBICAE. AaHHOMY VYEHHIO OTBEAECHO GOAbBIIIE BCEro MecTa B YI‘OAOBHOﬁ AHTC-

(38) UMa ayTopa KOjH CMaTpajy Aa Ce ApYIUTBEHa OMAcHOCT jaBba Kao OGjeKTHBHO CBOj-
CTBO CBHX BHAOBa ,HempaBa'’. Tako, Hmp., MUXauAOBCKH y3HMa Aa H ,HEKDHBUYHA HEMpana, NpeA-
CTaBMbajy ADVILITBEHO ONACHa AeAa. ,,3aKOHOAaBall YTBpbyje HEKpDHBHYHA HENpasa, €AeMeHaT ApY-
INTBEHE ONMACHOCTH H30CTaBba CaMO 3aTO Aa GH MOrao Aa ra ynmoTpeGH Y HajIOVHHjEM CMHCAY, TaMO
rae je HajnoTpeSHHjH.” (MuxajaosckH: O NPHHUHIY APYIITBEHE OMACHOCTH Y HallleM KPHBHYHOM
npaBy, Jyzoci06encka pesuja 3a KpUMUHOAOZU]Y u KpueuvHo npaeo, 4/66, ctp. 515). Y3pok oBak-
BOT CXBaTalba AE€XKH Y CYBHIE LIMDOKOM, H CTOra HEMPELUM3HOM CXBaTalby APVIITBEHE OMaCHOCTH
K20 eAeMEHTa KOjH AEAO TOTAAHO MPOKHMa M NPEACTaBaa HEroBY CPX H OHT, a ycaep Tora H Y
MeIUAlY €AeMeHaTa MAaTePHjaAHe NPOTHBNPABHOCTH C2 €AEMEHTHMA APVIITBEHE OIACHOCTH, OHaKo
Xako Cy OHM oBAe cxBahieHH H oApebeHH.
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paType, B OCOGEHHOCTH B KAACCHUECKOH. II03AHee NOABASIETCS U YYEHUE O Ma-
TepHAALHOH POTHBO3aKOHHOCTH. M AMIL B AMTepaTtype CONMAaAMCTHYECKHX
CTpaH, B NIEPBYIO OYePEAb B COBETCKOH, MBI BCTpeYaeMcs C yyelineM o6 obLuec-
TBEHHOH ONACHOCTH KakK 00 3AeMeHTe OOIIero NOHATHS HPECTYITHOTO AESHHS.

Koraa uaAeT peub 06 ompeAeAeHHH (OPMAABLHOTO IOHATHAS IPOTHBO3a-
KOHHOCTH, HE AWIITHUM OVAEeT CKasaThb, UYTO 3TO IIOHSATHE B HayKe (IOUYTH BCErAa
MPUHSATO ONPEAEASITh KaK AesHHe, HAVIee Bpa3pe3 C CYILEeCTBYIOLIHMH MpaBoO-
BbIMH HOpMamu. COrAacHO MHEHHIO OOABIIMHCTBa, MPaBOBash HOpMa, Hapylle-
lHHe KOTOpPOil COCTaBASET CYLIHOCTh (OPDMAABHOH ITPOTHBO3aKOHHOCTH, HE
SIBASIETCSI HODMOM YTOAOBHOTO KOAEKCa, a SIBASIETCS HOPMOH, BBITEKAIOUIEH H3
BCETO AyXa H CMBICA2 IpaBONOpsiAKa (IHCaHas W HEMmHCaHas) H CAY KHT 3aKo-
HOAQTEAI0 TOABKO B KauyeCTBe MOTHBA AASl HHKPDHMHHHPOBAHHS HMpPECTYIIHOTO
AESIHHS U AAS HaKa3aHHS 3a Hero.

MaTtepHaAbHYIO IPOTHBO3aKOHHOCTbh CAEAVET OMPEACAHUTH KaK IOBEAEHHE,
11eCOOTBETCTBYVIOILEE TIOBEAEHHIO, K KOTOPOMY CTPEMHTCS H KOTOPOE >KeAaeT
obecrieudTh MpaBOMOPSAOK. OHO SBASIETCS NOBEACHHEM, HEAASXBaTHEIM B CO-
IIHAABHOM CMEICAE, T.€. IOBEAEHHEM, PACXOASIITHMCS C IIOBEAEHHEM, TpeGyeMBIM
BHTepecaMH H TNoTpebHOCTAMH oOInecTBa. IIoTOMYy OHO M paccMaTpaBaeTcs
IODHAHUYECKH HECOCTOSATEABHBIM. C 3TOH TOYKM 3pEHHS IPOTHBO3aKOHHOCTh B
MAaTepHAALHOM CMEICAE MOSBASIETCS KakK ,,CY’KAeHHE O IODHAMYECKOH HecoCTo-
ATEALHOCTH AeHCTBHA'.

IloA0GHOE NMOHHMMAHHE MaTePHAABLHOH NMPOTHBO3aKOHHOCTH HE NO3BOASET
MPUpaBHATH ee K OOLIEeCTBEHHOH ONACHOCTH, KaK 3TO IPHHATO B IOTOCAABCKOH
VTOAOBHOI AHTepaTtype. OOGlIecTBeHHast OMaCHOCTb NPEACTaBASIET COOOH KBaH-
THTABHYIO CTOPOHY AesHHsA. OHa He SBASIeTCS KBAAHWTATHBHBIM BBIpaKeHHEM
AESIHHS, KaKUM OBbIBaeT NMpPH MaTePHAABHOH IPOTHBO3aKOHHOCTH, a SBAASEeTCS
AMIIIb KOAMYECTBEHHBIM BBIpa’K€HHEM HENPHEMAEMOCTH A€SHHS AAS OOLIecTBa.
Ilo cyinecTBY, OHA SBASIETCS MOKAa3aTeAeM BpeAa A€sSHHS, HO B caMoOM cebe He
COAEPI>KHUT [TPAaBOBOTO ONMPEAEAEHHS. B CHAY 3THX MPHYHH BO3MO’KHLI CHTYallHH,
NMPH KOTOPBIX IOSBASETCS OTCYTCTBHE TOXXAECTBEHHOCTH MEKAY HNpPOTHBO3a-
KOHHOCTBIO B MAaTEPHAALHOM CMbICAe K OOlIeCTBEHHOH onacHocThio. Hampumep,
[MpeCTYTIAEHHE, BhI3BaHHOe KpaliHeH HeOOXOAMMOCTBIO, HE MOJKCT HMETb CBOE-
ro IpaBOBOTO ONMpaBAaHHA (KaK 3TO H HAaXOAST MHOTHE aBTOPbI) H IIOTOMY
paccMaTpHBaeTCsl MaTEPHAaALHO NPOTHBO3aKOHHBIM. OOBSICHEHHEe Bompoca IIo-
yeMy IPECTYIIA€HHe, COBEpIUEHHOE€ NPH KpaifHell HeOOXOAHMOCTH, BCE >Ke He
paclieHHBaeTCsi KaK YTOAOBHOE AesiHHE (B 9TOM OTHOLIEHHH B CYILECTBVIOLLEH
VIOAOBHOH AMTepaType OBIAO MHOro OAY>KAaHHH) KpoeTcs B (akTe, UTO OHO
He SBASIETCS OOILIECTBEHHO-OMACHBIM A€HCTBHEM, TaK KaK IPHHECEHHe B JKEpTI-
BY OAHOTO 6Aara paAM COXpaHEHHsI ADYTOTO, OAHHAKOBOH HAH OOAbILIEH LIEHHO-
CTH, He IIDHHOCHT BpeAa OOLIeCTBY.

SUMMARY

Relation of Social Danger and Unlawfulness as the Elements of the General
Notion of Criminal Deed

If viewed chronologically, the teaching of unlawfulness in the formal
sense comes first in the science of criminal law. This teach' ng takes up the
most of the space in the literature on criminal law. especially in the classic
one. Later we have teaching of the material unlawfulness. In the literature
of the socialist countries only, the Soviet in the first place, we come accross
the teaching of the social danger as an eiement of the general notion of cri-
minal deed.

When speaking of the determination of the formal notion of unlawful-
ness one can say that it nearly always ‘s determined in science as the contra-
riness of the deed to the legal norm. According to the most of the opinions
the legal norm, the breach of which is the essence of the formal unlawfulness,
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is not the norm of criminal law, but the norm resulting from the entire spi-
rit and sense of the legal order (either written or not), and serves to the legis-
lator of criminal law only as a motive for incriminating the criminal deed
and punishment accompanying it.

The material unlawfulness should be determined as a behaviour cont-
rary to the behaviour that the legal order tends to establish and secure. This
is the behaviour which is socially inadequate, i.e. behaviour that does not
tally with the behav'our exacted by the social interests and need. That is why
it is legally valueless. From this point of view, unlawfulness in the material
sense is not a judgement of the valuelessness of the deed”.

Such an understanding of the material unlawfulness does not give the
possibility to equalize it with the social danger as it is usually done in the
Yugoslav criminal literature. The social danger is the quantitative side of the
deed. It is not the qualitative (assessing) defin'tion of the deed, as is the
case with material unlawfulness, but only a quantitative def nition of unfit-
ness of the deed with respect to the society. It is, in fact, an indicator of the
harmfulness of the deed, but does not mean any legal judgement. For these
reasons situations are possible where unlawfulness in the material sense and
the social danger do not tally. For instance, a criminal deed perpetrated in
the utmost necessity cannot find its legal just'fication (as many authors
appropriately find) and therefore it is legally worthless, i.e. materially unlaw-
ful. Clarification of the question why a criminal deed perpetrated in the ut-
most necessity is not considered as criminal (and as to this the theory of
criminal law is quite hesitating) is to be found in the fact that it is not so-
cially dangerous, for to sacrifice a good in order to save another good of
equal or greater value is not harmful to the society.

RESUME

Rapport du danger social et de l'illicéité en tant qu'éléments de la notion
géneércle de linfraction

Considérée chronologiquement, dans la science du droit pénal apparait
d’abord la doctrine de l'illicéité dans le sens formel. Cette doctrine occupe la
plus grande place dans la littérature de droit pénal, surtout dans la littéra-
ture classique. Plus tard apparait aussi la doctrine de l'illicéité matérielle. Ce
n’est que dans la littérature des pays socialistes, en premier lieu dans la litté-
rature soviétique, que nous rencontrons aussi la doctrine du danger social en
tant qu'élément de la notion générale de l'infraction.

Quand il est question de la détermination de la notion formelle de 1'illi-
céité on peut dire que dans la science elle est presque toujours définie comme
opposition de l'acte a la norme juridique. Selon 'opinion dom‘nante la nor-
me juridique, dont la violation est l'essence de l'illicéité formelle, n'est pas
une norme de la loi pénale, mais c’est une norme qui résulte de l'esprit tout
entier et du sens de l'ordre jurid’que (écrite ou non écrite), et elle sert a la
législation pénale seulement de motif pour l'incrimination de l'infraction et
de la peine pour celle-ci.

I1 faut définir l'illicéité matérielle comme comportement qui est cont-
raire au comportement que l'ordre juridique veut établir et assurer. C'est un
comportement qui est socialement inadéquat, donc un comportement qui ne
coincide pas avec le comportement que les intéréts et les besoins sociaux re-
quierent. C'est pourquoi juridiquement il n’est pas valable. De ce point de
vue l'illicéité dans le sens matéries apparait en tant que ,jugement de la non
validité de 'acte”.

Une telle conception de I'illicéité matérielle ne donne pas la possibilité
de l'assimiler au danger social, comme on le fait généralement dans la litté-
rature de droit pénal yougoslave. Il n'est pas I'expression qualitative de
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I'acte, comme c'est le cas de l'illicéité matérielle, mais seulement l'expression
qualitative du caractére malencontreux de l'acte a I'égard de la société. Il est
en réalité l'indicateur de la nuisibilité de l'acte, mais il ne renferme aucune
estimation juridique. Ce sont les raisons qui expliquent que de telles situa-
tions peuvent se produire quand il y a discordance entre l'illicéité dans le
sens matériel et le danger social. Par exemple, l'infraction perpétrée dans
I'extréme nécessité ne peut pas étre justifiée au point de vue juridique (com-
me le considérent de nombreux auteurs) et c'est pourquoi elle reste sans va-
leur juridique, c’est a dire matériellement en violation des lois. L’explication
de la question pourquoi l'infraction commise dans l’extréme nécessité n’est
quand méme pas une infraction (a ce sujet il y a eu dans la théorie juridique
beaucoup d’aberrations) repose sur le fait qu’elle n’est pas socialement dan-
gereuse, car le sacrifice d'un bien pour sauver un autre bien de la méme va-
leur ou d'une plus grande valeur ne peut pas porter préjudice a la société.



TIPUTIIPEMHA PAAIBA KAO KPHBHYHO AEAO

IIyT XOjH BOAH V CBET KPHMHHAAUTETA jeé HEKaAa BPAO Kpartak. Ho To
HHje YBeK cAydyaj. UecTo je AocTa Ayra eTamna Koja IpaTH YBEK CBAaKO YMHILL-
\bajHO IPOY3pOKOBaike. Y BpeMEeHY OA TpeHVTKa pabarwa KpHMHHAaAHE MHCAH
a AO HEHOT crpoBobema Y AeA0 Moryhe je Aa ce mojaBH BHIIE TayaKa YCIO-
Ha KOje ocBaja jeAHO Amile. HamMe, peu je 0 OAAYUH 32 H3BpILUEHE KPHBHYHOT
A€Aa, IIpupeMarky KPUBHYHOT A€Aa, NMOKVINAjy KPUBHUYHOT AeAa U Haj3aa, Ao-
BpLUEY DaAlbeé KPHBHYHOT A€Aa M HPOY3POKOBamy nocAeAurle. OBH YCIIOHH
HAH Gore pehH etame vy peaAH3alldjH KPDHBUUHOT AeAa Cy caMo Moryhu a He n
HY’KHH V jJEAHOM IOHamnamwy. Tako ce v HEKHM CAy4YajeBHMa PEeaAH30Balbe OA-
AVKe 3ayCTaBha Ha IPeAY3HMarmy IPHIPEMHHUX PAAH HAH CaMO Ha MOKVINAjy
KPUBHYHOT A€AQ, a AA H He AOAA3H AO IIOTIIVHOT HM3BpIUEHa KPUBUYHOT A€AA.
CBe oBe erane peaAusalilje KPHBHYHOT AeAa HeMajy HCTH KDUBHYHOIPABHH
3Hauaj, Ia CTOra OHe CBaKa 3a cefe HaAa’ky IoTpeGy H AYKHOCT HHUXOBOT pa-
CBETAaBalha M CarAejaBarba. Hamn 3apaTak y OBOM paAy je Aa IIOABPTHEMO
NpOVyYaBahy NPHIPEMHY PaAlby H VUYHHHMO BHAAHBH]OM HeHY KPHBHYHONPAB-
HY DIpOOAEMATHKY, KaO H Aa CarAeAaMo OAroBapajyha pellema.

1. T'ene3za u peaausayuja wpusuurnoz oOena. — a) Etane y Hactajarey
KpusuvHoz Oena. IlpBa erama y Hacrajamy M pabalkby KPHBHYHOT AeAa jecTe
PasMHIIIAalke O HerOBOM H3BPIUIEHY H CaMO AOHOIIEHE OAAYKE Ad Ce H3BPIIH
To Aero. Caapikaj Te OAAVKe, IbeHa NOTEHIHjaAHa CHara Kao 4 UYBPCTHMHA MOTY
Aa OYAY BaHPEAHO Da3AHMYUTH U YCAOBLEHH KaKO COLMjaAHHM TaKO H AMYHHM
dakropuma. He yaaszehin AyGrme vy oBaj CAOKEHH KPHMHHOAOLUKH INIpoGAeM,
TeOpHja KPHBHYHOT IIpaBa a M 3aKOHOAABCTBA IIOJEAHHHX 3eMada YCBajajy oI-

. IIITe MPaBHAO AA Ce He Ka)KikhaBa 3a CaMy KPUBHUHY OAAVKY, Ma KOAMKO OHa H
BEH BAACHHK ITOKBapeHM H KpHMHHAAHU O6mAH. Y OBOj €Tami He MOXe Ce YoIl-
IITe NOCTABUTH IHTake [I0CTOjalha KPUBHYHOTI A€AQ, MOIUTO Ce Y HBOj He cycpe-
heMo ca MaTepHjaAHHM eAeMEHTOM KOjH je obeAerxkje KpHBHUHOT AeAa. IIpema
ToMe, MOXe ce pehu Aa cama KpUBHYHA OAAVKA HE MOACTHYE HHTEDBEHLIH)Y
KPHBHYHOT 3aKOHa aKO Ce OHAa He MaTepHjaAH3yje Ha oApebeH HauMH y Cloia-
mmeM CBeTy. IIpBO Closalllbe MaHH(pECTOBale KPUBHYHE OAAVKE jecTe HeHO
CaoIMNTaBamke HEKOM AHMIY H OHO NMPEACTABAa YCMEHH A€O H3BpIIEHA KPHBHUY-
Hor AeAa. Ilo mpaBHAY, U 3a 0BO MaHHbeCTOBalmhe KPHUBHYHE OAAVKE CE HE Ka-
2K1baBa, OCHUM aKO CE€ He PaAM O HEKOM HAuMHY H3BpLIEHA KPHUBHYHOT AeAa (1).

(1) J. A. Roux, Cours de droit criminel, frangais, 2e éd., Paris, 1927, p. 73—74.
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ITocae AoHeTe KpHBHUYHE OAAVKE jeAHO AHLIE ce OOHYHO Ha TOME He 3ay-
craBma. OHO Hajuemhe kpehe y akuMjy npeAy3umajyhu H3BecHe akTe KOjHMa
obeAroAambyje CBOjV OAAVKY. OGeAoAamelbe KPHBHUHE OAAVKE MOJKE Aa Ce Io-
jaBH Yy ODAMKY INpHIIpEMHe DPaAlbe MAH Yy OOAHMKY IMOKVINaja KPHBHYHOT A€AA.
IIpumpemHa paAma NPETXOAM MOKVIUAajy H OTYAa Ce MOojaBayje Y OAHOCY Ha
1b€ra Kao NMPETXOAHa €Tana Yy IeHe3H U peaAu3alldjH KPHUBHYHOT AeAa. Y caBpe-
MEHOM IIpaBy Ce I10 IPaBHAY 3a [MPHIIPEMHY PaAlby He KasKihbaBa H OHa Yy Behu-
HII CTpPaHMX KPHBHYHHX 3aKOHHKa He YHMHU OIMUTY YCTaHOBY (2). MebyrmM, v

H3Y3ETHHM CAy4YajeBHMa, PYKOBOAehiH ce oApebeHHM pa3Ao3uMa, 3aKOHOAaBalu
JeAHe 3eMme M3PHYHTO NpOrAalllaBa NMPHIIPEMHY PaAlby 3a KPUBHYHO AEAO, T€

TaAa OHa HMa 3Hauyelhe AEAHKTA CBOje BPCTe (sui generis).
VyyHuaal Hanyiutajvhu jeAHOM eTarne pasMHIllbarhba H IIpHIIpeMama KpH-

BHYHOT A€AA MpeAa3H Ha OCTBapewe Ornha KpUBHUHOr AeAa. TaAra HeroBo IOHa-
LIAke AOBOAH HeKaAa CaMO A0 A€AHMHYHOT OCTBapewa Ouha KPHBHYHOT AeAa.

Y TOM cAyuajy paAma U3BplIeHa je OHAa 3ar0YeTa aAH HHUje AOBPIIEHA HAH je
AOBpILIEHA AaAH NIOCA€AMIIa KPDHBHYHOTI AeAa HHje Hactymuaa., To je, v cTBapH,
Tpeha erana y reHe3d H peaAH3alldjH KPHUBHUYHOT A€AA, KOja Yy CeOH HOCH Ipo-
fAeMaTHKY MOKyIlaja KpUBHYHOI AeAa. OHa, 3a pa3AUKY OA INPETXOAHE ABe,
YHHH IPBY Ka’KI-HBY €Tally M IIPEACTaBAa OMLLTH MHCTHTVT Y KPHBHYHOM 3aKO-
HUKY (3).

UYeTBpTa €Tana YCTBapH NIPEACTaBoa IOTIVHO OCTBAPEH:E CBHX €AeMeHaTa
onha KpHBHYHOI A€AQ, 2 HAaPDOUHTO H-ErOoBe IIOCA€AMIIE, KOjY 3aKOH TpaskH 3a
NOCTOjalbe KOHKPETHOT CBPUIEHOT KPHBHYHOT AeAa (4).

6) IIpunpemna padra y 2eHe3u xKpusuuHor Oeaa. Y mpoleCy OCTBapema
KPHBHUYHOT AeAa H3Meby VHyTpalllibe KDHBHYHE OAAVKE H KasKIBHBOT 3allOoyH-
Wbalba H3BplIeka HaAas3H ce npunpeMHa paarwa. OHa ce Hajueinthe manudecty-
je v caeaehuM AeAaTHOCTHMA: HabaBaake M MPHIIPEMalbe CPEACTaBa 3a H3Bp-
llerbe KPHUBHYHOT A€AQ; TPasKekhe CayyeCHHKa, HCIMTHBAMe MecTa Ha KoMe he
11 IPUAHKA IMOA KOjuMa he 3amoyeTH KPHBHYHO AEAO; VIIO3HABAaH€ AUYHOCTH
mpeMa Kojoj he ce U3BPIIMTH KPHBHYHO A€AO H Ap. (3).

~ He yaazehn vy u3Aarame 1ITa ce CBe MOXKE M Ha KOjH HAayHH OCTBAapHTH
rope HaGpojaHHM AEAATHOCTHMA, C OO3HPOM Aa CY TO CBe IMTaka NMpaKTHUYHE
NMPHUPOAE, Ha MAAHY OMIUTHX pa3MaTpama O IPHIPEMHO] PaAmH MoXKe ce pehH
A4 TOPIHH IIPHMEPH €BHAEHTHO MOKa3Vyjy Aa MPUITpEMHA paAlba U3Aa3u U3 chepe
VHYTPAIIBIX IICHXHYKHX aKaTa AHYHOCTH H NPEeACTaBhba jeAaH Aorabaj KojuM
ce AejcTByje Ha cromammmu cBeT, MebyTHM, obBeaexxje cnosalimwer akra HHUje
KapaKTEpPHUCTHKA CaMO ITpHIIpeMHe paAme. MannbecToBamwe KpUBHYHE OAAVKE
Moxe Aa 6YAe H3pazeHo H Y BHAY TNOKVIlaja KPUBHYHOT Aeaa. Ho, pasauka us-
Meby oBa ABa 00AHKAa CHOAAIIBET MaHHPECTOBakba KPHBHUHE OAAVKE AE€XKH Y
EpeMeHy oGeAoAaleha Te OAAYKe. IIpumpeMHa paAma ce MOjaBhyje paHHje
H OHa IIPETXOAH moKvyiuajy. Tako, Ha IpHMeEp, paArma OILUTpEHma HOXKa PaAH

(2) R. Garraud: Traité théorique et pratique du droit pénal francais, T. I., 3e éd., Sirey,
1913, 1935, p. 4382.

(3) Ap T. Xusanosih: OcHoBu KpHBHUYHOr npasa, Onwri aeo, kib. II, cB. 1 u 2, beorpaa,
1937, crp. 151; P. Bouzat et J. Pinatel: Traité de droit pénal et de criminologie, T. I, Paris, 1963,
p. 207.

(4) Liszt-Schmidt: Lehrbuch des Deutschen Strafrechts, Berlin u Leipzig, 1921, S. 200.

(5) Yn. R. Frank: Vollendung und Versuch (Vergleichende Darstellung, Allg. Teil, V, S.
184, unt. npema ®. Baunhy: ITouetak H3BplUeiba KPHBHUHHX A€Aa H Ka)K:bHBOCTH (IDHTIPEMHE DPaA-
1be, Beorpaa, 1954, ctp. 137.
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H3BpIlIelha KPHBHYHOT AeAa YOHCTBa UHHH jEAHV NPETXOAHY DaAlY Y OAHOCY
Ha Iokyiuaj youcrtsa. Umajyhu 0oBO v BHAY, Kao H TO Aa je mojaM IoKyluaja
CaAp>XaH VY 3anoyHibalby H3BpIlEHa jeAHOT KPHBHYHOI AeAa (%), Moxxe ce pehu
Aa IPHIOPEMHA PaAlka, Ka0 BOMHH aKT KOJHM ce obeAoAamyje KPHBHYHA OAAV-
Ka, MPEACTaBAa CHObAIIKY PaAY KOja IPEeTXOAH 3alloulibathy H3BpIIEHha KPH-
BHUHOT AeAa. OHa, Ka0 TaKBa HE YHHH aKT KOjUM Ce 3allo4Hibe OCTBapew-e Ouha
KPHBHYHOT AeAa.

V yAO3M MPETXOAHOT YHHA, HAaKO He KOHCTHTYHIIlE 3aIOMHIbalbe H3BpILUe-
ha HaMepaBaHOT KPHBHYHOT A€A4, IIPHIIPEMHA DaAla je MoBe3aHa ca THM Ae-
AukToM. Ta Besa je TakBa Aa ce INPHIPEMHA paAiba NPOCTO yTana Y APYIy paa-
Y KOja CAYXKH 3a H3Bplllel-e KDHBHYHOT AeAa. FbeHa mpHpoAa Aaje caMo je-
AaH IAOA, H TO Y OGAMKY IpHIpeMe Koja Tpeba Aa OAaKlla H oMOryhin OAHOCHO
AOIpHHECE OCTBapemy paAlbe H3Bplrewa (7). Crora oHa H HeMa CBOj caMo-
CTaAaH IpaBall HH ca TAEAHIITA Y3POYHOCTH, OHa Ce I0jaBsyje CaMO Kao YCAOB,
AOK j€e V3DOK IIOCA€AMIle KDHBHUYHOT AeAa CaMO paAla H3Bpllema. Tako, Ha
MpHMep, KYTIOBAle AECTBHIIA 32 Iekalbe, IPHCAAmamke ACCTBHUA Y3a 3HA paAd
H3BplLUEHa Kpabe, IIpeACTaBrba NpHIIpeMy Koja TpeGa Aa oAakmia M oMoryhu
OCTBapele OBOT AEAHKTA.

CBaKHAAIIKLH Halll JKHBOT CBEAOYH Aa IPHIIDEMHa paAlba HE UHHH OTIO-
uMILale M3BpIIEHha HaMepaBaHOr AeAa. Ha mpumep, ako Heko cnpemajyhu ce
Ha nyT, HaGaBH MOTPeOHY OIpeMy HAM HabaBH Macoll, OH C€ INpHIpeMa, Mo-
CpEAM je mpumpeMHa paAiba. HacraHKoOM IpDHIIpEMHE DaAme€ CTBApHO CY OT-
IIKpHHYTA BpaTa HaMepH ayTopa Te paAie, H3 KOoje MOXe Aa Npou3ube YHTaB
HU3 ADVTHX PaAlbH, IIa H paAlha U3BplLIEHa KPHBHYHOT AEAA.

Ho, Hako je oAAVKa 3a H3BpPIIEHE KPHBHYHOT A€AA HporpalieHa NpHIIpeM-
HOM DaAlOM, NMPBH 030HAaH KOpPaK Ka OCTBapemy KPHBHYHOL A€Ad, HMAK Y
MPETEKHOM AEAY CaBPEMEHOT 3aKOHOAQBCTBA HAYEAHO NPUIDEMHA paAma HHje
Ka’kwuBa. OHa 110 THM 3aKOHOAQBCTBHMa H3Aa3H Y Ha4YSAY H3 OKBHpa KPUBHY-
He OAroBopHocTH. OBO craHoBHIUTE YCBOjeHO je v dpanuyckom K3, Gearwj-
ckoM K3, uraaujanckom K3, Hemaukom K3, mBajuapckom K3, mosckom K3 (8).
OBA€E Clapa M jyrocAOBeHCKH KpHBHUHH 3aKOHHK. 3a HEKa>KE-HBOCT MPHIIpEM-
He paAm€e H3jalllibaBa ce H caBpeMeHa TeopHja (?).

U3 0BaKBOT TpeTMaHa MpUNIPEMHE PaAl-€ HacTaje MUTalbe Aa AU je OIpaB-
AQHO HeKa’KmaBalbe IpHIPEMHE paAle? Ha oBO MUTalbe TEOpHja HMa BHILE
MOTBPAHMX oAroBopa (19). Ilpe cBera, AOK Ce YYHHHAAIl HaAa3H jolI Y IPHIIpe-
Mamy, OH, CKOpO IO IIPaBHAY, IIOHOBO Oliekyje pasAore 3a M IMPOTHUB H3BpILEe-
‘Hha KpUBUYHOT A€AQ, N1a OTYAQ, VKOAHKO KOA Hera IIpeOBAaAajy OBH ADYIH, OH
MOXE H A2 Ce IPEAOMHCAU H Aa He 3allouHe U3Bplilerhe KpHBHYHOT Aeaa. CBecT
je BpAO jakK NIOCDEAHHK 3a OAyCTajame OA Hamepe. CBe cHAe KOje YTHUy Ha
POMEHY OAAVKE AOK Ce jOII HHje HCIOAHAA Y HEKOj CHOMAlHOj PaAHH, CBE
Te CHA€ NOAjEAHAKO ITa YaK H YV MOTEHIHPAaHHM pa3MepaMa YTHYY Ha CBECT 4YO0-

(6) V. P. Bouzat, et. J. Pinatel, op. cit., p. 210.
(7) R. Maurach: Deutsches Strafrecht, Allg. Teil, Karlsruhe, 1954, S. 426.
(8) Vn. OGjaumnseme y3 Haupr Kpusuunor 3akonnka ®HPJ, Beorpaa, 1951.

(9) R. Garraud, op. cit. 483, P. Bouzet et ]. Pinatel, p. 211—213, H. Welzel: Das deut-
iggle StmfrZiClht VI Auﬂ Berlin, 1958 §. 163; J. Taxosuh: Kpm;mmo npaBo, Onwru Aeo, Beorpaa,
CcTp

(10) B. ®. bauuh; op. cit., crp. 131.
6 Anaam
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BeKa Ha PAaCKPCHHULIM NPHIPEME H 3anOoYyHibalha H3BplIEha KPHUBHYHOT AEAA.
buo 6u norpemiaH oHaj CHCTEM KOjH OH IapaAHCao CBaKy AEAATHOCT CBECTH
KOja ce OVAH, UHILEHHIIOM KOja IOBpaTaK YHHH OECLUAHUM, HAKO YOBEK IIO AC-
BpLIEY TIPHIIPEMHE PaAlbE, OAVCTABIIM OA HaMepe HHje HM IIOYEO HEHO CIIPO-
Bobewe Yy AeAo.

Aa mpuripeMHa paAma Tpe®a Aa OCTaHe HEKa’KIbeHa, HCTHYE C€ H OKOA-
HOCT IIITO OHAa jOLI He CBEAOYM Aa OH IheH YUHMHHAAL M3BPLIMO HAH Gap OTHO-
ueo H3BpILIEHEe KPUBHYHOT AeAa. OHa je mo CBOM KapaKTepy HeoApebena u e
VKa3yje yBeK IIOY3AaHO Ha H3Bplewme oApebeHOor KpHBHUHOT AeAa. 300r TOra,
MaHHGECTOBale KPHBHYHE OAAVKE Y OOAHKY INPHIIPEMHE paAibe IPEACTABAa
JOILI KpXaK CTaKAEHH OCAOHAl] Ha KoMe GH Cce MOrAa 3aCHOBATH KPDUBHYHA OA-
TOBOPHOCT.

HcTakHYTH Da3A03H Y NMPHAOT HEKa KihaBakhy NPHIIPEMHE PAAIE OCBETAbA-
Bajy meHy PopMaAHY CTpaHY H He Aajy HOTIVH OATOBOD Ha IOCTaBAEHO IH-
Tame. IIpaBH pasAor 3a ofjalllbelhe OBAKBOT CTaBa BEAHWKOT A€Aa KPUBHUHHX
3aKOHHKa Tpeba TPa>KHUTH Y ADVLUTBEHO] BPEAHOCTH IIOHAINaka Y BHAY IPH-
[IpeMHe paAle. ADYrHM peunMa, IUTa TO IOHAIllake IPEACTaBAa 3a jEAHO KOH-
KpETHO caBpeMeHO ApyiuTBo. Ca OBOr aclekTa IocMaTpaHa, IpHIIpEMHa paAkha
yV CBOjHM pPa3HOAUKHM IojaBHHM ¢opmama (0OAHLHMA), KOjH CY BHIIIE HAHU
Mame VAASEHH OA H3BpILIEHa A€Aa U MOCAEAMIe, Kao H eH HENOY3AaH OCHOB
3a yrBpbHBame AeAa KOje ce IMpHIpeMa THUM IOHAlllakheM, VKa3syje Aa OHa He
NPEACTaBAa jOLI 32 jJEAHG APVIUTBO-AD>KaBY ONACHOCT Y TOAHKOM CTeNeHY Aa
61 yAasuaa y chepy KpUBHYHE OATOBODHOCTH. OBO NOHaluarke 3a KOHKPETHO
ADVIIITBO-AD>KaBY He 3HayH jOlII HalaA HAH VIPO’KaBakhe 3aLITHUTHOr O0jeKTa
KPUBHYHOT A€\a M He NPOY3POKVje HHKAKBY IUTETY Ha ToM o00jekTy. OHO je
jOLI BPAO AQAEKO OA TOTa Aa IIPEACTaBbda IIOBPEAY HAH HEKO HEINOCPEAHO VT-
pOXKaBame IMPHMapHUX NnoTpeba ONCTaHKa OApPEbEeHOr APVINTBAa H HEroBOr pas-
BOja OAHOCHO ADVIITBEHHX OAHOCA KOJH IIOCTOj€é Y KOHKPETHOM APVIOTBV-AD-
xaBH. CTora IpHIIpEMHA paAlba Cca TAEGAHINTAa OApPebBeHOr ApVIUTBa-Ap>kaBe Vv
cebH He CaAp>KH OHaj CTENEH IIPOCEYHE ADVIITBEHE ONACHOCTH KOjH je TO ApVIH-
TBO-ApP>KaBa pe3epBHCAAO 3a CBOjy HMHTEPBEHIM]Y IMYVTeM KPHBHYHE CaHKIIHje
Ha TIAAHY H-ErOBOr cy3OHjama. IIpema TOMe, COLIMjaAHH 3Hayaj IPHIIPEMHE
paAle o0jalrmbaBa Aa Ta paAkka jOlI He IOCeAyje CTeneH APVIITBEHE OIacHO-
CTH Aa OH ce HaMeTaAa HHTepBEHUMja NYTEM KPHUBHYHOT ITpaBa.

Kaaa ce oBako caraeaa CTBap, OHAQ HHje TEIKO Pa3pELIHTH MHTAmE 3a-
1IITO CaBpeMEHH KPHBHYHU 3aKOHHUIIM, 1a ¥ Haml KpHBHYHH 3aKOHMK, HE HHKDH-
MHHHUIIIY H He Ka’KihaBajy NMPHIIPEMHY DaABV.

MebyTuM, eBUAEHTHA je YHIGEHHIIA AA 3aKOH 3a0pamyje HEKY PaAly Koja
MOJKE AQ IOCAY’KH Kao NMPHIPEMHA 3a U3BPLIEHC KPHUBHYHOT Aeia, 6e3 063upa
Ha paABy ca Kojom OM ce HIIAO Ha H3BplIEHe. Ha mpHMep, AOrOBOp 3a H3Bp-
HIee KPDHBHYHOT AeAd. Y TaKBOM CAy4Yajy, Ta paAwka, HaKo je Mo CBOjOj IpH-
POAHM TIpHUITPEMHA, HHje KPHBHUHOM CaHKIIHjoM 3armpeheHa Kao MPpHIIPEMHA PaA-
1ba 32 U3BpIIEHE KPHBHUHOT A€A4, Beh ce nojaBayje Kao0 CaMOCTAAHO KPHBHYHO
AeA0 — delictum sui generis. OHa ca TA€AMIUTa KDUBHYHOT 3aKOHHMKa HHjE
upupeMa Beh KpHBHUYHO AeAo. ITocAe cBera H3AOXKEHOT, NMPUIIPEMHA paAlha AO-
O6uja caeAaeha cBoja oGeaexkja: 1) To je BomHa paAwa, 2) Manudecryje ce v
CrodallllbeM CBeTY, 3) MPETXOAH PaAlM H3BpILIEHa a He IPEeACTaBama ILEHO
3anouumame, 4) Ta paAlba Ha oApebeHH HauHH AONPHHOCH PaAlbH H3BPIIEHA,
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5) oHa cama 3a cebe He NIPEACTaBAda APVILTBEHO OMNACHO UHIbEIHE H HEUHIHEIHE
KOje HU3HCKYje KPHBHYHOIIDABHY HHTEPBEHIIH]Y.

V3umajyhi v o63up oBa obeaerkja, AOAA3HMO AO 3aKAVUKA Aa je IpH-
UpeMHa paAlba BOMHA DaAla, KOja ce MaHHeCTYje Y CHOmalllibeM CBETY,
KOja IMPETXOAH DaAIbU H3BpLIEHa a HE NPEACTaBAa HEHO 3all0ulibalbe, Koja Ha
oApebeH HauuH AOIPHHOCH DaAlbH H3BpIUEHa KPHBHUHOT A€Aa U Koja caMa
3a cefe He NMPEACTaBbda APVILUTBEHO ONACHO UUIbEHe H HEUUHheIhe KOje H3HCKY-
j€ KpUBHYHO ITPaBHY HHTEPBEHLUjV.

B) Mecto npunpemue padre nNpUAUKOM peaaulaijuje KpusuuHo:r 0enaq.
OApebuBame MecTa IIPHIIPEMHE DaAlbe, 2 THME H HeHOT JKHBOTHOT ITPOCTOpa He
3ajaje NMyHO Telllkoha KaAa je Y IMTawky HeHa IPaHulla Y OAHOCY Ha NpBY
eTany peaAu3alilje KpUBHYHOTI AeAa — KPHBHYHY OAAVKY. H3Aazak y cromari-
M CBET KPUBHYHE OAAVKE V OOAMKY MaTepHjaAH30BaHe IPHIIPEMHE DaAle Y
TEOpHUjU HHje crnopHO. MebyTHM, eHa ropiba IpaHHlla ¥ OAHOCY Ha IMOKVIIAj
KPHBHUYHOT A€AQ, TIPEACTaBba NPOOAEM KOjH 3aAaje BeAuke Telikohe. Haraeaa
Aa je BpAO Tewiko AohHM A0 HEKOT MpEeLM3HOT KpUTepHja KOojH 6H IpeACTaBsao
rpaHHYHH KaMeH H3Meby OBe ABe KaTeropuje akara.

aa) CaBpeMeHH KDHUBHYHH 3aKOHHIIH HacCTOje Aa pellle TOPI-H HpodAeM
O3HayaBaweM IpaHHYHE AWHHUje U3Meby HEKa>KIbUBOT U KAOKHHBOT aKTa. Y TOM
CMHCAY OHH CY OBO pa3rpaHH4Yel€¢ BE3HBAAH 3a MOMEHAT HACTaHKa INOoKyllaja
KPHUBHUHOT A€Aa, THME IUTO je y HuMa oApebuBaHa Tauka pabarma mokyiuaja,
a caM IOjaM INpHIIPEMHe paAme AoGHjao je cBojy ropmy rpaduny. Ho y ToM
CBOM HacCTOjalby OHHM ce MebyCcOoGHO pa3AMKyjy. JeAHa rpyna KpUBHYHHUX 3aKO-
HHKa, TI0 y30py Ha KAaacuuHy dopMyAy dpannyckor Kpusuunor 3akonuka ,Ilo-
YeTak U3BpIIEHa...”, Mambe-BHIllE Ha CAHYAH HAayWH BPIIH pa3rpaHHYE:E IIpH-
IIDEMHE PaAlEe OA IOKVyINaja KpUBUUHOT AeAa. Tako v HeMaukoMm KpHBHUHOM
3akoHV (1) mouyeTak H3BpIIEHA OAHOCHO KAaKIGHBH IIOKVILIA] OCTBapyje OHaj
,KO je OAAVKY Aa VUMHH 3A0OYHH HAHM IPECTVI 3aIloueo Aa OCTBapyje paAmaMa
KOje cauMmbaBajy IOYeTaK MU3BPIIleha TOT 3A0YMHA, HAU IIPECTYIIA, aKo je HaMe-
paBaHH 3AOYHH HAH IIPECTVI OCTao HeAoBplueH'. Ha cAMuyaH HauHH OBO IIMT3-
we je peryaucano u y IIBajuapckom KpuBuunoM 3akoHy (12). CamuHO pere-
Be je caApkaBao u KpuBuuHM 3aKOHMK OuBlIe JyrocaaBHje (13).

Apyra rpyna KpUBHYHHX 3aKOHHMKa HHje HMaAa V BHAY GOpPMyAy ,I0-
yeTak u3BpIewa”’, Beh je y3umasa y o0G3Up Apyre MOMEHTe 3a YTBpbHBame
ropme IrpaHulle IpUIpeMHe DaAlbe. BehinHa HBHX TOBOPH Aa Ka’>KIbHBH IIOKVIIAj
.a.THMe U NojaBa ropibe IDaHHIle TTPUIIPEMHE paAe, Hacraje NpeAy3HMameM
paAlH KOje TeXXe OAHOCHO KOje CY VIIpaBAieHe HENOCPEAHO (AHPEKTHO) H3-
BpILIEHY KPHBHYHOT AeAa. Tako mo wuraAMjanckom KpuemyHOM 3akony (14):
Ko H3BpHIM papme Koje Cy CIOCOGHe M HECYMIHHBO TEXXE HEKOM H3BpIIEHY
KDHBHYHOT AeAa... Aancku KpuBuunu 3akoH (15): ,Paame xoje HMajy 3a LHAd
A2 OAaKlllajy HAM IIPOU3BEAY H3BpIerse KPHBHUYHOI A€Aa KaKibHBE CY Kao

(11) Schénke-Schréder: Strafgesetzbuch. Kommentar, 7. Aufl. Berlin, 1954, S. 154.
(12) B. KpuBnunu 3axonuk lllsajuapcke, usa. HHCTHTYTa 3a ymopeaHo mpago, 1957.
(13) M. Uy6uncku: Hayumu M npakThuHM komeHTap KpuBuuHor 3akomura, Beorpaa, 1930,

crp. 101
(18) B. Marc Ancel: Les codes pénaux européens, Tome II, Paris, 1951, p. 882.

(15) B. Marc Ancel, op. cit., p. 332.
6*
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IIOKV1laj, aKO TO AeAO He GyAe AoBplueHo...". KpuBuyHu 3akoHuk PCOCP (1¢)
HMa BAAQCTHTO pelllere y INOTAEAY HHKpHMHHHCala HpHIpeMHe paawe. Hcro-
PHjCKM OCBPT NOKa3yje Aa je IMpUIpeMHa paAlba YV MOTAEAY KaKibaBawa OHA2
H3jeAHaueHa ca TOKyIllajeM W CBPLUEHHMM KPHUBHUHHUM AeAoM. OBakaB TpeTMaH
MpHIIpeMHa paAlkha UMa H AAQHAC Y COBjeTCKOM 3aKOHOAaBCTBY (17). Tako mpe-
mMa yaaHy 15. K3 PCOCP y moraeAy KakibaBarba NMPHIPEMHA DaAlba H NMOKYIIAj
cMaTpajy ce AOBPLIEHUM KPHBHYHHM AeAOM. M3 OBaKBOr TpeTMaHa NpHIIpeM-
He paAle H NOKVIlaja H3Aa3H Aa COBjeTCKH 3aKOHOA@Ball He Aaje HHKaKaB
KPHTEpHj 3a pa3rpaHHyelbe OBHX akaTra. MebyTuMm, cyAcka mpakca umak no-
ceehyje oApebeHy makiby OBOM MPOOAeMy, HMajvhH Y BHAY MOMEHAT 3amouu-
Wara H3BplUeHa KPHBHYHOI AeAa Kao IrpaHully H3Meby NpHIIpeMHe paAwe H
rnokyiuaja. ITokyillaj HOCTOjH TaMO TA€ je 3aloyeTO H3BpLIEeHe KPHBHUYHOT
Aeaa. CaMo, v IIPaKCH COBjeTCKHX CYAOBa CMaTpa CE Aa je 3a jeAHO NOHallame
Koje AoGHja dopMY 3amouHibalba H3BPLIEHha 0AAVYYjyha Bora VUHHHOLA H Hbe-
roBa ApVUITBEHA omacHocT (18).

H3A05keHH CTaBOBH KpHBHYHHX 3aKOHHKAa, HAKO HACTOjé Aa pasrpaHu-
ye IPUIIPEMHY PaABY OA INOKVIUaja, MocMaTpaHH NMOceOHO cBakH 3a cebe, 3a-
HCTa He Aajy HeKe YBPCTe KpHUTepHje 3a pellere mpobiema. CBakH OA HBUX je
TaKaB Aa AO3BObaBa Pa3AMUYHTA TyMadela Yy TEOPHjH H MpPaKCH.

66) CtaB TeopHje o MPOGAEMY pa3rpaHHUEla IPHITPEMHE PaAibe OA IO-
Kylllaja HCTO TaKo HHje jeAuHCTBeH. O OBOM IIHTawy IIOCTOje ABE TEOpHje,
Koje ce Beh AaBHO HaAa3e Y CNOpY: 00jeKTHBHA H CYyGjeKTHBHA TeOpHja.

AyTOpH KOjH 3acTymajy 00jeKTHBHO TAEAHILTE Y CIIOPY OKO pasrpaHHye-
12, 3aXTeBajy 3a KaKIHBH IOKVINAj PaAlby KOjOM Ce OCTBapyje 3AOUYHHAuyKa
BOAA, aAM OCHM TOTa H TO, A2 Ta paAlba HMa O0jeKTHBaH 3Hauaj 3a IPpaBHH IO-
peaak. OGjeKTHBHH 3Hauaj OBE PaAl-€ CACTOJH CE Y TOME, Aa Ce HOME OCTBapyje
jeAan Aeo 6uha kpUBHYHOT AeAa. OHa paAma KOja HEMa TaKaB KapaKTep H 3Ha-
4yaj IpeACTaBda IPHIIPEMHY DPaAlby.

Tako nmpema Moaunujey (Molinier) (1?), pasta U3BpLIEHE je OHA paAmwma
KOja KOHCTHTVHILIE KPDHBUYHO A€AO, KOja MV Aaje ersuicreHuujy 6uha, AOK npH-
IpeMHa paAma IPETXOAM H3BplLIelY KPHBHUHOI A€Ad, OHa OAaKINaBa HeroBO
H3BpIEIbE, YHHH Fa MOrvhuM, aAH HHKaKo HHje MaTepHjaAHH akKT KOjH KOH-
CTUTYHILIE KPHBHYHO AEAO U HE CNaAa Y 3aKOHCKV AebHHHIIHjY TOT KPHBUUHOT
Aera. CAuyHOo cxBarame 3actyma 4 Buaej (Willey) (29).

H3A0:keHOM OGjEKTUBHOM KDHTEPHjy O pasrpaHHuery IPHIIPEMHE DaA-
€ OA IOKVIlaja V TEOpPHjH Ce MPHIIHCYje MPEeUH3HOCT H jacHoha, IUTO OMOTyY-
haBa Aa ce Ha edpHKacaH HayHH 3allUTHTe IMpaBa OKPHBAeHOr. Ho, HCcTOBpeMe-
HO MY Ce 3aMepa TO Aa je KPpYT H A2 YV AOBOAHOj MepH He odyXBaTa 3allTHTV
APVILITBEHUX HHTepeca. (2!).

(16) Yn. OGjaumsersa, op. cit., cTp. 84.

(17) CoBerckoe yroaoBsHoe npavo. YacTh odwas. Peaakropbl: 3ipaBomsicaos B. B., Kearia
C. T., Pamwukosckas L. C., Illneitaep M. A., Mocksa, 1964, cTp. 182.

(18) Goljakov: Ce systéme parait maintenu par l'article 15 des nouveaux textes fédéraux;
v. Revue internationale de droit pénal, 1959, p. 122.

(19) IIpema E. Tapcony: Code Pénal Annoté, T. I, Paris, 1952, p. 24.
(20) B. kao ¢ycHora 19.
(21) P. Bouzat et J. Pinatel, op. cit., 212,
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Hacympor 06jeXTHBHOM TAGAMINTY CTOjH jeAHa Cy6jeKTHBHa Te3a O IIpo-
6AeMy pasrpaHHuelba NPHIPEMHE DaAle OA MNOoKylaja. OHa y3uMa y OG3HD
ornacaH KapaKTep YYHMHHOLA H HY>XHOCT colljaAHe oAGpase. 3a CyGjeKTHBH-
CTe je CBaka paAma KOja je yIpaBhbEeHa Ha TO A2 Ce 3A0YHHAUKa BOAa OCTBAPH
NMOKVINAaj KPUBHYHOT AeAa. 3a HHX O0jeKTHBHa CTPaHa [OHAIllaka Y BHAY PaA-
1€ HMa 3Hayaja caMO YTOAHKO IITO KpO3 BY caMa BOba AOGHja CBOj CIIOAalll-
BU AHK (®). IIpeMa OBOM TAEAMINTY, HEMa Pa3AHKe Y IIOTAEAY Ka’>KE-HBOCTH
H3Meby NpHIIpEeMHe paAlk€ M MOKVIaja, MOWITO caM IojaM MOKyilaja obyxsa-
Ta U INDUIIDEMHY DaAY.

CaBpeMeHa HayKa KPHBHUYHOT IIpaBa H3rA€A2 Aa Ce IPHADYXXVje OBOM
cv6jeKkTHBHOM raeamiuty. CaeAbGeHunn CyOjeKTHBHE TEOpHje, KOjH HaAase Aa
Tpeba pa3AMKOBaTH NPHIPEMHY paAlby OA MOKVIIAaja, cMaTpajy Aa y IOKyIUaj
VAa3H CBaKa paAlha H3 KOje ce MOXKe HM3BECTH IOY3AaH 3aKAYUYaK Aa NOCTOjH
3AouHHavka Hamepa. Paspabyjyhu oBy uaejy, I'apo (28) cMmarpa Aa je u3Bpile-
€ KPUBHYHOT A€Aa IIOYETO KaAa je VYHHHAALL H3BPILIHO aKTe KOJjH HEMOCPeA-
HO TexXe HU3BpIIeYy KPHBHYHOI A€AQ, TAaKO Aa Ce 3a YYHHHOLA MOXXe pehu Aa
je v dasu u3BplUeHa CBOje KaKibHBe HaMmepe. 3acTynajvhu HCTY OBY HAE]YV,
Buaaa-Manroa (2!) cy HCTHIIaAH Aa IIOYETAK H3BpIUEHa IIOCTOJH KaAa je VIUHH-
Aall OAAVYHMO A3 C€ H3AOKH DH3HKY IpeAy3uMarba, HaHMe, KaAa je pelrHo
Aa 3a coboM ripeceye CBe MOCTOBe IoBparTka. AoHeauje Ae Babp (%) mpobGaem
pasrpaHuyersa IIPUITDEMHE paAlbe OA MOKVIIaja MOCTaBsda Kao CYOjeKTHBHO-
-IICHXOAOLUKO muTame. Ilo mweMy, nmodyeTak H3BpIEewa IMOCTOjH Kaaa H3meby
3Aa KOje je YYHHHAAIl OCTBAapHO U LliAa KOjH je HaMepaBao Aa IOCTHTHE IIOCTO-
ju Taxo cAabo MOpaAHa mpemnpeka Aa OH je OH, aKO TO OA H-era 3aBUCH, TOTOBO
curypHo mnpekopauno. Ho, v cayuajy mocrojawka TakBe MOpaAHe Mpernpeke H3-
MebBy yuYHMHHOL2a H AOBpIUEHa KPHBUYHOr AeAa, KOja je TakKo BEAMKa H Tako
3HauajHa Aa je YYMHHAAll He OM Morao npehH, He GM ITOCTOjao IMouyeTak H3Bp-
ewa, Beh camo npunpeMHa paAwa. I1. By3a (26) cMaTpa IpUIIpEMHY PaAby I10-
AO3DHBHM, CYMIHBHM aKTOM, KOjH AONVINTAa HEOAPehBEHOCT y INOrAeAy casHa-
Bba A2 AH he H Koje KpUBHYHO AEAO VUHHHAAQLl IIPEAY3ETH, AOK IOYeTaK H3Bp-
luelha KPUBHYHOT Ae€Aa MPEACTaBAa aKT KOjHM YYHMHHAALl OTKpPHBA CBOjY KpH-
MHHaAHY OAAVKY H Tako IpeAasH ,,PyOHKOH 3AounHa’, mpuxBaTajvhu Aprkame
KOje BHILle HHje AP>Kawe ITOLUTEHOT YOBEKA.

HecymmwHBO je Aa m3roxkeHe popMmyae cyGjeKTHBUCTA O pasrpaHUYeHY
~ IpHIIPEMHE DaAb€ OA NOKVIUaja HMajy Y BHAV 3a 3alOuHibaibe M3BPLIEHhA KPH-
BHYHOT A€Aa aKTe VYMHHOLA KOjH IO CBOjOj HENOCPEAHOj MOCAEAMIIH MOpPajy
YV IETOBOj MHCAHM Aa OCTBape KPHBHUYHO A€AO. Y OBOM CTaAHjy INCHXOAOILIKOT
npoleca, kako npumehyje T'apcoH (27), kajame InocTraje HeBEepOBaTHO, a Ha-
Mepa je AOBOAHO OCTBapeHa Aa Ce jaCHO ona)ka Aa je VYHHHAAL OIacaH.

(22) Yo. T. XKusanoBuh: OcHOBM KpuBHuHOT mpaBa, OmurH Aeo, xis. II, cB. 1 u 2, crp. 138.
(23) R. Garraud: op. cit., p. 483.

(24) B. Vidal-Magnol: Cours de droit criminel et de science pénitentiaire, 9.éd., 1948—1949,
Rousseau, p. 150.

(25) Donnedieu de Vabres: Traité de droit criminel et de législation pénale comparée,
2e éd., Paris, 1947, p. 134.

(28) P. Bouzat et J. Pinatel, op. cit. p. 212.
(27) Gargon, op. cit., p. 25.
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V cykoOy 00jeKTHBHe ca CYO0jEKTHBHOM TEODHjOM OBa IIOCA€AIba HO
cBoM cxBaramy je mmpa. OGjekTHBHa TEOpHja 3a pas3rpaHHYerhe IMPHIIPEMHE
paAlb€ OA TOKVIlaja IIOCTaBbda Kao KDHTEPHj HpeAy3HMarbe PaAle KOjoM ce
AEAUMHUYHO OCTBapyje Oulie KpUBHYHOT A€Aa M H3pa’kaBa 3AOUYHHAYKA BOMA.
Cy6jeKTHBHH Ha30pH HAY Aase. 3a KPHTEPH] KOjH OBa TeOpHja IIOCTaBAa,
HHje HY>KHO Aa je H AeAHMHYHO OCTBapeHO Oulie KpHBHYHOT AeAa. ButHo je To,
A2 aKT YYHMHHOIIA TEXXH HEMOCPEAHO H3BPIIEeHhY KPHBHYHOT ACAA KOjUM OH OT-
KpHBa CBOje KpuMHHaAHe HaMepe. To 3HauM Aa ce OBUM MOjaM MOKvylllaja IIpo-
HIHpYj€ U Ha OHEe paAle OAHOCHO A€AATHOCTH KOje HENOCPEAHO TeXKe H3Bplile-
1Y KPDHBUUHOT AeAa a H3BaH CY paAle 6uha kpuBHyHOT Aeaa. Crora, y cayyajy
KaA je MoCpeAH paAla Koja Beh IpeAcTaBsa ACAMMHYHO OCTBapere OHha KpH-
BUUYHOT A€Aa, NIHTame pasrpaHuyerka II0 HEKHM ayTopuMa (28) H He IpeACTasB-
da Temkohy, Beh caMo ako je y IMHTamy paArma Koja joII He IPEACTaBba Ae-
AMMHYHO OCTBapeme 6iha KpuBHYHOT Aera. OHa hie mo OBOM Hasopy mIpeAcCTas-
/HAaTH PaAIby H3BDIIEHa aKo ce 360r HernocpeAHe NMOoBe3aHOCTH (Zusammenge-
horigkeit) ca paawom Guha kpuBHuHOr AeAa (Tatbestandhandlung), mojaBsy-
je Kao jeAaH WeH Aeo. Tako, Ha MPHMED, aKo je HEeKO Iica YyyBapa Kyhe oAcTpa-
HHO, octojahie mokyiaj Kkpabe ako OACTPamERe OBE IPENpPeKe, OpeMa IMAaHY
VYHHHOIIa CTOjH Y HENMOCPEAHO] IOBE3aHOCTH Ca CaMOM DaAKOM OAY3HMarma.

BB) M3 Aocapainmer H3aarama BHAM Ce A2 je MpOOAEM rpaHHIle MPOCTH-
pamba IpUIpeMHe paAlbe, a THMe M Tauke Ha KOjoj OTHOYHI-e KPHBHUHOIIpABHA
HHTEpBEHIIMja, Y KPHBHYHHM 3aKOHHIHMa H3pa’KeH BPAO IIKPTO H OCKVAHO.
BuAo Aa je Ta rpaHmiia H3paskeHa Kpo3 GOPMYAY ,TOYEeTaK HM3BpIOEma’, HAU
IYTEM HarAallaBama HEKHX ADVIHX MOMEHaTa, Kao Ha IpPHMep, IpPEAY3HMaka
paAbH KOje TeXXe OAHOCHO KOje CY VIIpaBA€HE HEMOCPEAHO Ha U3BpIIEH-¢ KpHU-
BHUHOT A€Aa, 3aKOH Y IMTaly He 3aA0BObaBA Y IMOTIIVHOCTH CBOj HaueAaH CTaB.
Hu jeana Hu Apyra ¢opMyAra HHje AOBOMHO Ipelu3Ha. JeAaH Te HCTH OBaKaB
NpoImMHC AOOHjao je OCAOHall jeAHOM Y OOJeKTHBHOj a APVTH NYT V CVOjeKTHB-
Hoj TeopHujH. Taxo, Ha mpumep, POPMVAY ,JIOYETAK H3BpLIeHa’, PpaHIYCKOT
KpuBuunor 3akoHHKa (4A. 2) jeAaH A€O ayTopa TYMadHO je Cy6jeKTHBHCTHU-
kU (22). Cama Impakca HEKaAa je TakKaB NPOIMMC TyMauHAa nmpe (CyOjeKTHBH-
CTHUYKH), a HeKaAa y>ke (00jekTHBHCTHYKH) (3°). Ho, Ma kako 3akOH $HKCHpao
rpanulle IIPHIIPEMHE paAl€ IpeMa IIOKVYIajy, He MOJKE Ce OA Hera OYEKHBATH
Aa ca mpenusHouhy jeAHOr caBpIIEHOT HMHCTPYMEHTa paspellaBa CBAaKH Ipak-
THYHH cayuyaj. OH je vy MoryhHocTH caMo Aa ¢dopmyaHiie naathopMy Mo Kojoj
He ce KpeTaTH rpaHuila U3meby IMpDHIIpEMHE pDaAle H HOKyniaja. 3aKOHOAaBYe-
BO VOIIITEHO TAEAHIITE O OBOj IPaHHUH, mponpahieHo cTaBOBHMa TeOpHje, KOH-
kpeTu3yje nocrojeha cyacka mpaxca. Iboj 3akoHoAaBall ocTaBda AOCTa ITPO-
CTopa Y IIPHMEHH CAOBa H AyXa 3aKOHa A2, BOAEHM pauyHa O ApPYIITBEHHM H
KPUMHHAAHOMIOAHTHUKHM 3aXTE€BHUMa ADVIITBa-ApDJKaBe, IIOKa)ke KOje OA ABa
TEOPHjCKa CXBaTakha 3aCAYXKYje IMPEAHOCT YV TOM ADVUITBY-AP>KaBH.

2. Kpusu14HonpasHu uHTepec 3a NpUnpemHy paomwy t HeHO UHKPUMUHU-
carbe y KpUBUMHOM 3AKOHUKY. — a) YomuTe 0 Ka>KIHBOj MPHIPEMHO] PaALH.

(28) A. Schonke, Strafgesetzbuch. Kommentar, 4. Aufl., Miinchen und Berlin, 1949. S. 123.
(‘{9) Garraud, op. cit.,, p 482; Donnedieu, de Vabres, op. cit., 134; P. Bouzat et J. Pina-
tel, op. cit. ,p. 212.
(30) Gargon, op cit., p. 25.
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IIpumpeMHa paAwa y CBOM IPHPOAHOM OOAMKY, Kao €Tama Y HaCTaHKY
KPHBHYHOT A€Aa, H3Aa3H U3 KakwHuBe chepe. Ho, ounraeaHa je uumeHHIa Aa
by KPHBHUHH 3aKOHOAABAl] VBEK HE HCIYINTa M3 BHAA. 3aHCTa, HMa CAy4YajeBa
V KOjUMa HeKO INOHalllarhe MOJXKE Aa CAYIKH Kao IpPHIIpeMa 3a KPHBHUHO AEAO.
MebyTiM, OHO je Y HCTO BpeMe He NOKylIaj APYror KpUBUYHOI A€Aa, HETO CBp-
IIIEHO KPHUBHYHO AeAO. Tako, Ha IPHUMED, YV CAYYajy ako 6H HEKO IPaBHO HAU
HabaBrao opyba 3a dascHPUKOBamE HOBLIA Aa CE€ Ca OBHM IIOCAY’KH 3a TAaKBO
dascndHKOBabe, a MpaBbEHE HAH HabaBralhe TaKBUX Oopyba yomure GHAO 3a-
KOHOM 3a0parseHO, OHAA Y OBOM ITpaBA€HY HAH HabaBmary opyba 3a daacu-
duKOBare UMaMO CBPIIEHO KPDHBHUHO AEAO Kao AEAO cBora poaa (delictum sui
generis), a y HCTO BpeMe y ToMe OH ce cacrojasa M npHipeMa 3a ¢dpascHPHKO-
Bak.e HOBLA.

H3 oBor mpHMepa.BHAH C€ Aa NpHIIPEMHA DaAla HEKaAa 3aCHUBA KpH-
BHYHY OATOBODHOCT H Ka’KibHBOCT. HamuMe, mpHIpeMHa paAla y3eTa cama 3a
cebe, Oe3 Be3e ca KPUHBHYHHM AEAOM Ydje H3BPLIEHE BEPOBATHO HMa Y BHAY
A2 OAaKIla, 4ecTO je HENOCPEAHO HHKPHMHHHCaHa Y KPHBHYHOM 3aKOHHKY.
3aKOHOAABHU CaBpEMEHH TOKPET TEXKH Aa IMPEABHAH H Ka3HH H3BECHE IPUIIPEM-
He paAle UMjH je KapaKTep €BeHTYaAHO omacaH. OBaKBe MpHIIPEMHE DPaAibe
MOIY HAIIKOAHTH NIpaBHOj cdepH IpaBa, Ila OTVAA IUXOBa HHKDHMHHAlHja
TpeGa Aa A€AYje NPEBEHTHBHO U CIIPEYM HUXOB IIPOAOD V Ty cdepy. 3aKOH v
TaKBHM CAyVYajeBHMa HHKDHMHHUIIE OBe aKTe, aAH He Kao IPDHIIPEMHY PaAby,
Beh kao KpHBHYHaA AeAa CBOje BpcTe. Y TOM CAV4Yajy, paArwa KOjOM ce IpH-
IpeMa KPHBHYHO AEAO NMPEACTaBha NOCeOHO CBPIUEHO KPDHBHYHO AEAO, a He
eTany Y HacTaHKY KpHBHYHOT AeAa. Ctora ce Moxke pehn Aa nmpunpeMHa paAma
HMa ABOCTDVKH KapaKTep: C jeAHe CTPaHe, Y OAHOCY Ha A€AO KOje MMa Y BHAY
Aa OAaKIla, TO je NpHUIIpEMHA paAla, a ca Apyre, cama o cebu u 360r cBoje
036HAHOCTH, TO je ToceGHO, CIENHjasHO KPUBHYHO A€AO. AKO Y IIPBOM IOTAEAY
OIMUTE Y3E€B HE INOAAEXKE K KIBMBOCTH Kao NPHNPEMHA paAka, Y APYIoM, Kao
CIEHjaAHO AEAO NpHIpeMala OHa je KaxkmwuBa. OBO IOCAEAHE, KPHBHYHO-
MMPaBHO IPHIIPEMAIE Y OAHOCY Ha OCTaAa Moryha mpunpeMarba U3BpLIEHa KpH-
BUYHOI A€Aa KapaKTepHllle Ce TOME IUTO TaKBa MNpHIPEMa YHHH HEOIXOAHO
jeAHHCTBO oApebenux eaeMenata. CKyn THX eAeMeHaTa unHHH Guhe noceGHor,
CTenujaAHOT KPHBHUYHOT A€Aa — IIPHIIPeMHe paAwbe. Kako je oBAe peu o NpH-
MMPEMHO]j PaAlU KOja o CBOjOj CAAPIKHMHH 3HaUH NPHIPEMame KPUBHYHOT A€AQ,
TO Ce MO’Ke TOBOPHUTH O GHAY KPMBHYHOI AeAa IpHIIpeMamba.

b) 3awrturnu o6jext. CBaKO KPUBHUHO A€AO OHAO Aa ce OCTBapyje ak-
THBHOM DPaAIbOM, YHIHLEILEM, UAH ITaCHBHOM, HEUHH-CH-EM, VBEK IPETIIOCTaBada
HanaA Ha oApebeHH 00jeKT KOjH ce THM AeAoM ILITHTH. C TUM y Be3H HacTaje
U IMTatke 1ITa NPEACTaBAda O0jeKT KOJH Ce IUTHTH KPHBHUYHHM AEAOM IIpHIIpE-
Mama. Ha 0BO mMTaibe MOJKE Ce TPasKHTH OATOBOP Y OAHOCY IIpEMa AEAY YHje
je oHo mpHmpeMame. Y OBOj CBETAOCTH INOCMATpaHO, KPHBHYHO AE€AO IIPHIIpe-
Mara OTBapa IMyT Ka IIHPOKOM CIIEKTPY HHKPHMHHALIHja ¥ HOCEOHOM AEAY KpH-
BHYHOI 3aKOHHKa jEAHOT KOHKDETHOI ADVIUTBA-Ap’KaBe V UHjHM pa3Mepama
Ce HCTpa’Kyje OBaKBa KPHUBHYHONpPABHA 3aLUTHUTA. Y OBOM IIOTAEAY 3amaka ce
Aa Cy 3aKOHOAABCTBa IOjEAWHHX 3eMaba Pa3HOBPCHA H A2 CBAaKO OA HHX HMa H
cBOjux crnenuduyHocTH. HO, M NOpeA oBux crnenudpUYHOCTH, HNaK 3a caBpeMeHe
KPHBHYHE 3aKOHHKE KAapaKTEPHCTHYHO je TO, IUTO CBH OHH TEXE Aa KPHBHU-
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HHM AEAOM IpHUIpeMaia 3allTHTe Haj3HadajHHja U HajBasKHHja A0Opa M HH-
Tepece 3a ONCTaHaK H 0e36€AHOCT KOHKPETHOT APVIITBA-AP>KaBe HAHU I10jEAHH-
11a OAHOCHO IIOCpeAHO oGoje.

Y kpyr Haj3HauajHHjUX U HajBaXHHjUX Aobapa U HHTepeca 3a OICTa-
‘Hak H 6e306eAHOCT jEAHOT ADVIITBa-Ap>kaBe, KOja CY CKOpPO IO IpaBHAY 3a-
mtnhieHa HHKPUMHHAIIHJOM AeAa INpHIIpeMalha, YAa3H IIpe cBera nocrojehe Ap-
JKaBHO H APVIUTBeHO ypebemwe. Tako y panHuyckom KpHBHYHOM 3aKOHHKY (31),
Meby KDHBHUHHM A€AHMa IIPOTHB CIOAAllle H VHYTPAllhe CHTYPHOCTH ApiKa-
Be CaAp’KaH je LIHPOKH OITMC AeAa INTEeTHHX 3a AD)KaBHO M APVILUTBEHO ypebe-
we. Meby BHMa, VKOAHKO NpHIIpeMame He YAa3H V NojaM H3Aaje, LIMHjyHa’ke
HAU AeAa IITETHHUX IO HapOAHY OAOpaHy, HCTHYe ce H HHKDUMHHAlIHja KPUBHU-
HOT AeAa NpUITpeMama Y BHAY 3aBepe, (KOMIIAOTa) u3Meby ABa HMAM BHIIE AHIA
KOjH HMa 3a IIHA VADPY)KHBale DaAH HacHAHOr obapama YCTaBHOT IOpeTKa
(ua. 89). KoA oBor AeAa je HHKpHMMHMHHCAHO YaK H CaMO IIPEAAATAlbe A C€ CTBO-
pu 3aBepa (kommaor). Ca cBoje crpaHe, HeMauku KpHBUYHH 3aKOHHK (32)
npeABHba KPUBHUHO A€AO NPHIIpEeMakha HalaAa Ha HHTErpureT lueda Ap’KaBe,
VCTaB HAHU AP>XaBHY TEPHUTOPHjV (4A. 81), VKOAHKO TO IpUIIpeMarhe He YAa3H
Yy caM IIojaM KPHBHYHOT AeAa BeacH3Aaje. Hraamjancku KpuBuuHH 3aKo-
HHK (33) Ka>XmaBa CBaKO AEAO, N1a U NMPHIPEMalbe HU3BPLICHA A€Aa KOje HAe Ha
TO AQ Ce ApD>XaBa MAH HeEH A0 NOABPTHY CYBEDEHUTETY CTpaHE Ap’KaBe, Aa ce
CMamkH HE3aBHCHOCT HAM Aa ce pa3bHje mweHOo jeaAuHCTBO. HcTOo Tako, oBaj 3a-
KOH MHKPHUMHHHIIIE pa3Ha MOAHTHYKAa VAPV KHBama H AOrOBOpe paAH H3Bpille-
ha MOAHTHUKHX KpHBHUYHHX AeAa. M nmajuapcku KpuBeyHH 3aKOHUK () MH-
KPUMHHHIIIE CBAKO A€AO, Nla H IPUIIPEMaihe U3BpLIEHA A€Aa KOje je yIpaB.ve-
HO Ha BeAeusAajy. busiy jyrocaoBeHcku K3, ca cBoje crpahe, je mpeaBubao
Kao CaMOCTAAHO KPDHBHUYHO AE€AO BEA€H3AAajHHYKe NPHOpeMHe paAise (4A. 92),
VKOAHKO TaKBO IIpUMIIpeMaibe HHje GHAO NnoceOHO HHKPDHMHHHCaHO (4A. 95. H
96) (35). KpuBuunu 3akonuk CPPJ HHKpHMHHUIIIE Ha BHIIlE MECTA IpHIpeMa-
e KPUBUYHHUX A€Aa IMPOTHB HapoAa H Ap>kase (36). )

U3A0KeHH CTAaBOBH IIOjEAMHMX KPHBHYHHX 3aKOHHKAa VKa3yjy Ha CKOpO
HCTH 3aKAV4YaK: A2 CBAaKM OA IHX Ha cebH CBOjCTBEH HauuH Y OApebeHHM
OKBHDHMa HWHKDHMHHHIIIE NPUIIPEMaihe TaKO ONaCHHX KDHBHYHHX AeAa Kao
LIITO CY A€Aa IPOTHB AP>XaBHOT U ApVIUTBeHOr ypebema. Y3pox OBakKBOTr IOCTY-
nama je jacaH. Kapa 6u 6HAO AO3BOMEHO Y jJEAHOM ADVIUTBY-AP’KaBH CTBapa-
e 3aBepa (KOMIIAOTa) 3a obaparbe H U3Aajy nocTojeher Ap>kaBHOT H ApPVILTBe-
Hor ypebema, kyAa 64 TO OABEAO TO ApPVUITBO-Ap>kaBa. HecymmpHBO Aa 6H Y
TaKBHM CAyYajeBHMa HEKaKIHBOCT TAKBOI NpHIpeMala H Te KaKO IOTOAOBa-
Aa NOADHBalbY H pasapalby 3rpaAe Ap’KaBHOT H ApVIUTBEHOT ypebewa. OTKpH-
Balbe TAKBHX NMPUIIPEMalha Ipe MOKyllaja U3BpLIeHha OBHX KPHBHYHHX A€Ad He
OH INMOBAAYHAO 3a VYMHHOLA KPHBHYHY OATrOBOPHOCT. OcTaBmsale Aa IpHIIpe-
Mame OBMX KDHBHUHHX A€Aa Ha MUpY npepacre y ¢$a3y HHXOBOI IOKVIaja,

(31) Y. Gargon, op.cit., p. 282—422.
(32) Schonke-Schroder, op. cit., S. 323.
(33) M. Ancel, op. cit., p. 919.
1957 (34) OIBajuapckn KpHBHUHM 3aKOHHK, HM3Aalme HHcTUTyTa 3a ymopeAHo npaso, beorpaa,
(35) Ap M. Aoaenu: Tymay KpHBHYHOr 3aKoHwka, 3arpeG, 1630, crp. 156.
(36) V. KpuBHYHH 3aKOHHK N 3aKOHHK O KPHBHYHOM INOCTVYNKY, H3iawe ,,CaBpemene aa-
sinmicTpaunje’’, Beorpaa, 1968, roa., ua. 100, 101, 104, 105, cr. 2, 110, 111, cr. 2, 117. 1 121 K3.
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AOBEAO OH A0 BaHPEAHO AEAHKATHHX CHTVallHja KOHKDETHO ADPVIITBO-ADIKaBy.
Ako je npunpema AOGPO H3BpIlleHA H y3€Aa BEAHKe pa3Mmepe, OHa v BehuHHu cAy-
yajeBa IOBAQUH ca COOOM H ycrnex. Ychnex y CAHOCY Ha NPHPOAY OBHX KPHBHY-
HHX A€Aa, 3HayHo OH TO, Aa HHXOBH VYHHHOLHM OCTaHY HEKa>Xi-eHH, NOIITO
rocA€ CBpIIEHHX OBaKBHX KPDHBHYHHX A€Aa He OH HMao KO Aa NPHMEHH KpH-
BHYHY CaHKLH]V.

IlopeA KpHBHYHHX A€Aa IPOTUB AP>KaBHOI H ADVIUTBEHOT ypebema, y
KpYI' OHIITEe ONAaCHHX A€Aa 3a KOje je BeoMa 3aHHTEePECOBAHO KOHKDPETHO ApY-
LLITBO-AP>KaBa VAA3H IpaBieke U yrnorpeba dascupuKoBaHOr HOBLA. Aa ce He
caMO AOBpIIIEHHM Beh H MOKVIIIAaHHM OBaKBHM KPHBHYHHM AEAOM HAaHOCH Bam-
PEAHO BEAHKa KpHBHYHA IITETA jEAHOM ADPVIITBY-AP>KaBH, CBEAOYH H YHHEHHLIA
Aa pa3Ha KpHBHYHA 3aKOHOAQBCTBA HHKPHMHHHIIY H HETOBO NpUNpEMamke Kao
KPDHBHYHO AeAO (Ha NpHMED, HabaBiame CPEACTaBa 32 NpaBoEHe AAXKHOT HOB-
nna). To je cayuaj ca dpannyckum K3 (ua. 134), Hemaukum K3 (ua. 151), mBaj-
napckuM K3 (ua. 247), 6uBmMM jyrocAoBeHCKHM K3 (4A. 230) u ca K3 COPJ
(4a. 223). ’

Ho, caBpeMeHu 3aKOHOA@Ball Ce He 3ayCTaBba CaMO Ha 3allITUTH rope
HaBEAEHHX Haj3HadajHUjHX H HajBa’KHHUjUX OMITHX AobGapa OA CaMOr IpHIIpe-
Mama HallaAa Ha ’UX, Beh HacToju Aa Ha oApebeHH HauWH HHKPHUMMHHIIE MDH-
IpeMara H3BplIelkha KPUBHYHHX AeAa NMPOTHB AHYHOCTH YoBeKka. Tako, Ha
npuMep, HabaBiale OpYXKja, OTPOBa H APYIHX CPEACTaBa Y HaMepH yGHCTBa
HHKDHMHHHCaHO je y dpanHuyckoM K3 kao KpHBHYHO Ae€AO IpHUIpeMarsa (UA.
314). OBakBO MOHalllale 0CTaAO OH HEKaXKHEHO ako He 6U OHAO Y 3aKOHY IIpeA-
BHDEHO Kao KPHBHUYHO A€AO, IIOULITO jOILI He IPEACTaBAda ITOKVINaj KPHUBHYHOT
AeAa yOHCTBa.

Kao TakBo Aeao Hemauku K3 nmpeaBHba 3aBepy (KOMIIAOT) BHIllEe AHMLA
PaAH Bplllelha KPUBHUHHX A€Aa MPOTHB >KHUBOTA (4A. 49 b), Kao MU A€AO H3a3H-
Bamwa Ha ABOGOj (ua. 201). KpuBuunu 3axkoHuk COPPJ, ca cBoje crpanHe, HCTO
TaKO IpeABHba Kao OMIUTY WHKPHUMHHAUHjy U3pabuBale U HabaBdalbe OpYiKja
MU CPEACTaBa 3a U3BpIIEHE TEIIKHX KPHBHYHHX A€Aa KaO AEAO MPOTHB jaBHOT
peAa U nmpasHoOr cao6pahaja (ua. 300).

U3 cBera H3A0KEHOT IMPOHU3HAA3H Aa Ce HMHKpDHMHHAIlHjaMa IPHIpEMama
YV CaBpEMEHOM KDHBHYHOM 3aKOHOAQBCTBY HAe Ha TO Aa Ce 3acHYje KpHBHYHA
OATOBODHOCT jOII Y €TalM IpHIpeMarhba OMaCHHX KPHBHYHHX A€Aa KOjHMa ce
Hanapa oApebenu Kpyr AoGapa. OBaj Kpyr Aobapa 3a KOHKPETHO APVYIUTBO-Ap-
JKaBY H 3a NOjeAHHIIE OAHOCHO 0060je NMpPEACTaBhba BPAO BEAHKY BPEAHOCT (Ap-
JKaBHO U ADVIITBEHO ypebemwe, AMUHOCT YoBeKa, HOBall, jaBHH DEA H IPaBHH
caobpahaj u Ap.).

B) Kpueuuro deno npunpemarsa. Kao crosaiimwa nojaBa y APVIUTBY KpH-
BHYHO AEAO MOYKE Aa CE jaBH Kao CBPIIEHO, MOKVIIAHO KPHBHYHO AEAO HAHU
KPUBHYHO A€AO IpHIIpEMAamha, C O0O3HPOM Aa Ce KaXKihaBa M 3a IPHIpeMaibe

HU3BECHOT Gpoja KPUBHYHHUX AeAa, CBpILIEHO H NOKYIIAHO KPHBHYHO AEAO CY
IIOjMOBH KOJH Yy ceOH CaAp>ke BpPCTe€ KPHBHYHOT AeAa ITOCMATPaHOT Kao POAHH

rojaM IOjeAMHHX KPHBHUYHHUX A€Aa, a HE ¥ OAHOCY Ha BPCT€ OHOT HAHM OBOT KpH-
BHYHOT AeAa. 300r oBe CBOje OCOOEHOCTH OHH Ce TEPMHHOAOLIKH O3HadaBaly
Kao HajBHIlle OMmUTe BpCTe KPUBMUHUX AeAa (¥7). Kako je caMo y crielHjaAHuM,

(37) Ap T. Kusanosuh, OcHoBHH mpobAemu KpUBUYHOr mpaBa, Beorpaa, 1930, crp. 99.
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H3Y3€THHM CAYYajeBHMa HMHKPHMHHHCAHO IPHIIPEMaihe KPHBHYHOT A€Ad, TO Ce
OBO ITPUIIPEMAKE Y OAHOCY Ha POAHH II0jaM INOJEAMHUX KPMBHUHUX AEAA IpeMa
CBPIIIEHOM KDHBHYHOM AEAY H KDHBHYHOM A€AY IOKVIIAja NojaBsyje Kao Io-
CceOHO KPHBHYHO AEAO HajBHILIe OMILUTAa BPCTa KPUBHUHHX AeAa. Kako je peu
O NMoceGHOM AEAY HajBHIlE OMIITe BPCTe KPHBHYHHX A€AA, TO j€ PaAH YCIEIIHOT
pelllaBalkba H aHaAH3e MojMa Oubia OBOr KPHBMYHOT A€Aa HEOIXOAHO NOTPEGHO
VIIOPEAMTH ra ca GulieM CBpIIIEHOr KDHBHYHOT A€Aa M KDHBHYHOT AE€AA TIOKY-
1aja.

Vuemwe o GHhiy KpHBHUHOr AeAa (38) roBopu Aa Oulie KPDHBHYHOT AeAa.
YUHH CKYTl V 3aKOHY oApebeHHX eAeMeHaTa KDHBHUYHOT AeAa. HM3ocrajame jeA-
HOT OA HbHX HMa 3a IOCAEAHIY HenocTojarbe Guhia KPUBHUYHOI A€AA Y LIEAHHH,
VCAEA uera AOAa3H AO HCKAYYeHa KPHBHYHE OATOBODHOCTH. MebyTHM, crnemu-
$HUHOCT KPUBHUYHOT A€Aa IIOKVIaja je y TOMe, IUTO KOA Ibera HeIocTojarbe
jeAHor oA eaemeHaTa 6uHha KDHBHYHOI AeAa — IIOCAEAHLIE, H TIOpEA OIMIITEr
MPHHLIMIIA, HE HCKA»VYYje KPUBUYHY OAIOBODHOCT HEro CTBapa OATOBOPHOCT
32 HEAOBPLUEHO KPHBHYHO AeA0. OCOOEHOCT KDHBHYHOT AeAa IIpHIpeMaiba
A€XXH, MaK, YV TOMe LITO OHO V CBOM IOjMY CaAp’KH CaMO jeAaH eAeMeHaT Oouha
KPHBHYHOT A€Aa, Ila YCAEA TOra CTBapa CIeLlHjaAHY CHTYalHjy OATOBODHOCTH
3a jeAHO MOCeGHO KPDHBHYHO AEAO.

CrBap je y TOMe, WUTO je 3a AOBPIIEHO KPHBHUHO AEAO HEOMIXOAHO IIO-
TpeGHO OCTBapeme CBUX eAeMeHaTa y OHhy KPDHBHUYHOT A€AA: PaAlbe, ITOCAEAH-
e, y3pouHe Be3e KOja Be3dyje paAly H MOCAEAMIY HAH BHHOCT (YMHIIIAAj OA-
HOCHO HeXaT). 3a KPDUBHYHO AE€AO IOKVyIlIaja TPAXKH Ce MOCTOjarhe ABa OA rope
HabpojaHux eaemMeHara Ouha: paAlke H YMHIIIbaja. KpHBHUHO AeAo mpHIpe-
Mama, ca CBOje CTpaHe, CAaAp’>KH TaKobe ABa eAeMeHTa: PaAlky H YMHIIbAj.

IIpema TOMe, M3 H3AOXKEHOTr IIPOH3HAA3H Aa CY 3ajEAHHUYKH €AEMEHTH,
KOjH IOBe3Yjy CBPILIEHO KPHBHYHO AEAO H KDHBHYHO AEAO MNOKVIaja ca KpH-
BHUHHM A€AOM IpHIIDEMAarka, PaAlba M YMHILbaj, AOK je MOCAeAHlla H30CTasa
H KOA KPDHUBHYHOT AeAa IMOKVyIUaja H KOA KPMBHYHOT AeAa IpHIIpeMaibha.

Paawa y Ouhy CBpIIIEHOr KPHBHYHOT A€A2 H KPHBHYHOT A€Aa IOKVIIAja,
Kao M v GHliy KpHBHUHOT AeAa IpHIIpeMalba VCMEPEHA je Ha OCTBapeme 3aKo-
HOM 3a0pakeHor Lusa. Ho, H mopeA Tora IITO Ha OBOj AMHHJH H3rA€Aa Aa
paAma noBe3yje oBa GHha, Vv CYIUTHHH OBAE je ped O IPUBHAHO] Be3H, Koja
MMPOM3HAA3H H3 obeAe)kja paArwe Kao GU3HYKOr aKTa a He Kao eaemeHra Ouha
KPHBHYHOT AeAa. Aa GH ce OBO OTKDHAO, AOBOAHO je Aa Ce CaMO MaAO 3aAPIKH
Ha jeAHOM TaKBOM IIOHamawy. PaAma y cAydyajy CBPLIEHOT H NMOKYVIIAHOT KpH-
BHYHOT A€Aa HMMa HMCTO 3Hauemwe (HIp. KOA kpabe). Ta paawsa je y 3aKOHY O3-
HayeHa Kao eAeMeHaT Guhe KOHKpPETHOr KpHUBHYHOI AeAa. Ho, paAwa npumpe-
Mama,HIp. HaGaBhale OTPOBa YV HaMepH YOHCTBA, KOja HECYMILHBO HMa KpH-
BHYHONPABHH KapaKTep, He NpPEeACTaBba OHY paAly Koja je eaeMeHar Ouha
KPHBHUHOT A€Aa YOHCTBa KOja ce HamepaBa Aa H3BpIUH, Kao LITO HH HabaBia-
e KOAlLla PAaAHM 3aAaBalha VAapla He IIPEACTaBba €AEMEHAT TEAECHE HOBPEAE.
OBH CAyUYajeBH TOBOPE Aa PaAlba CBPLUEHOT KPDHBHYHOT A€Aa H KPDHBHYHOT AeAd
MOKyIllaja HMa ADYTrOjauyHje 3Hauewe OA paAle KOA KDHBHYHOI A€Aa NPHIIpeE-
Mama. PaAla KOA CBPIUIEHOTr KPUBHYHOT AeAa MOKVIlaja je eaemeHar Oihia Kpu-
BHYHOT A€Aa, 1a OTYAA OHA H HHje 3ajeAHHUKO obeAexxje Koje oBa AeAa MOBE3Y-

(38) A. Tpajunn: Yuewe o Guhy KpHBHUHOr Aeaa, Beorpaa, 1949, ctp. 154.
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je. H3 oBora nmpoH3HAasH Aa CY OBAE€ YV IHTalky ABE, II0 CBOjOj MPHPOAU H KBa-
AUTETY PasAWYHTe paAmbe. KOA CBpIIEHOr KPHBHYHOT A€Aa H KPHBHUYHOT A€Aa
MOKvIlAaja y IMTalky je paAlha H3BplIEeHa, a KOA KPHBHYHOI AeAa IpHIIpeMa-
Hha paAla MpHITpeEMalha Koja NMPEeTXOAH 3aNOo4YHIbalkhy PaAthe H3BpIIeHa, a CAY-
KM Kao OAAKILMIA 33 OCTBapere 6uha KPHBHYHOT AeAa (O NMPUIPEMHO] PaAKH
VOINIITE M IEHOM Da3rpaHHuUely ca MOKylIajeM KPHBHYHOT AeAa Beh je GHAO
peuH, ma je CYBUIIIHO O TOMe IIOHOBO T'OBODHTH).

IIITo ce THYe APYIOT eAeMEHTAa — VMHIIIbaja, 3ajeAHHUKOr Kako 3a Guhe
CBPpIIIEHOT H MOKVIUAHOT KPHBUYHOT A€AQ, TAaKO H 32 Grhe KPHBHUHOT A€Aa IIpH-
npeMarba, OH jeé KOA OBHX IMPOY3pOKOBaiba HCTH. HO, OH ce KOA CBpIIIEHOr KpH-
BHUYHOT A€Aa M KPHBHUHOI A€Aa IOKyIlaja UCIOAABa Y PaAH Koja je eaeme-
Hat Ornhia KpHBHYHOT A€Ad, 2 KOA KPHBHYHOT A€Aa IpHIIpeMaka ce H3paskKaBa Y
IIPDEAV3HMALY paAle Koja He yAasH v 6uhie KpuBHUHOr AeAa. Tako, HA MpHUMeD,
YMHIIIAbA] Aa Ce HU3BpLIM YOHCTBO IAYC paAlba KOja ce cacTOjH Y HaGaBbarmby
BaTPEHOT OPY’Kja MPEACTaBbda YBEK KPUBHUYHO AEAO IPHIIDEMalba, jep OBa PaA-
ma HabaBmara TOr opyba HHje paArba — €AeMEHAT KPHBHUYHOT A€Aa 4YHje ce
U3BpIIEH-e ITPHIIpEMa.

IIpera TOMe, KOA KDHBHYHOI A€Aa IOKVYIlIaja ¥ OAHOCY Ha CBPIIEHO KPH-
BHYHO AEAO HE IIOCTOjH jeAaH €AeMeHaT NOTIyHor 6uha KpHBHUHOI A€Aa —
IMOCAEAHIIA, AOK KOA KPHBHUHOT A€Aa IPUIIPEMarba IOCTOJH CaMoO jeAaH eAeMe-
HAT NOTIVHOT 6uha KPHBHYHOT A€AA — VMHIIbA].

W3 cBera H3A0’K€HOT MOTrAO OH Ce 3aKAYVYHUTH Aa ITIOCEOHO A€AO HajBHIIIE
OIIITe BPCTe KPHBHYHHX A€Aa — KDHUBUYHO AEAO IpHIIpeMara Yy CBOM Ouhy
YV OAHOCY Ha AeAa HajBHIINle OIMIITe BPCTE KPUBHYHHX A€Aa — CBPLIEHO KPUBHY-
HO A€AO H KPHBHYHO AEAO CaAp’KHu: 1) paAwy nIpurpeMama Koja OAakilaBa MU
AOIOPHHOCH OCTBape€thy CBPILUEHOI KDHBHYHOI A€Aa OAHOCHO KDHBHYHOI A€Aad
nokymaja. Opa paArwa HHje eAeMeHar Ouha KpHBHUHOT A€AQ, IIa HHje 3ajeA-
HHYKO obeAerKje OBHX KPHUBHUHUX A€AQ; H 2) YMHIIAA] — KOjH YHHH eA€MeHaT
6uhe KpUBHYHOT AeAa H MebycoOHOr noBe3dyje o06a KpPHBHUYHA AeAa.

r) Cyiutuna xpusuuro: Oeaa npunpemarsa. ¥ CKAOIY pasMarparea KpH-
BHYHOT A€Aa IpHIIpeMaiba jaBdba Ce IIMTAlHEe IITAa OBO AEAO Y CBOjOj CVILTHHH
NpeACTaBda. HAVHH OBUM NMyTEM HaWAa3H Ce Ha YHILEHHIY Aa HeKa AeAa IIpH-
npeMama HHCY V 3aKOHY INpeABHBEHa Kao KPDHMBHUYHO AEAO, AOK ApVra, OIET,
jecy. IlpaBH pa3Aor 3a OBaKBO Pa3AMUMTO IOCTYIIAlbE€, KaAa je Y IHTaby IpH-
NpeMar-e U U3BplUEHe KPUBHYHOT A€Ad, MOpa Ce TPa’XUTH YV APVIUTBEHOM 3Ha-
yajy TakBOT moHamamwa. Ca OBOT CTAaHOBHINTA, NOAa3efiH OA CaAp’KHMHE KPHBHY-
HOT A€Aa Kao APVILITBEHO ONAaCHOI A€Aa, HHKPHMMHWHHCAHO ITIpHIIpEMame Y KpH-
BHYHOM 3aKOHHKY jecTe IIOHalllalhe KOje MPEeACTaBAa 3a jEAHO APVIITBO-ApIKa-
BY OIIACHOCT V TOAMKOj MEDH Aa je HEOIXOAHO ITOTpeGHa APVIITBEHa peakliHja
V BHAV KDHBHYHOIpaBHe caHkuuje. [IpeMa ToMe, pa3Aor UHKpUMHHANHje H Ka-
SKIBUBOCTH IIDHITPEMara A€XXH Y ONACHOCTH TAKBOT NpHIIpeMara. 10 IpHIpe-
Mame je OIacCHO KaAa ce N0jaBiVje Kao HallaA Ha H3BeCHa Haj3HadajHHja U Haj-
Ba’XHHja IpaBHa AOOpa H HHTEpece 3a jeAHO ADVIUITBO-AP>XaBY H IOjeAHHIIA
Kao H 3a oboje. OBaj HamaA ce He cacTOjH Y HEMOCPEAHOj OMAaCHOCTH 3a OBa
Acbpa (3%), Beh Yy VAas€eHHjOj ONMAcCHOCTH, V ONACHOCTH KOja je MOrAa VOIIITe

(39) Ap C. ®paux: Teopnja xa3uwenor npasa, Omuru Aeo, 3arpe6, 1955, crp. 174.
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3a BHUX A2 HACTYNM ca TakBUM paAmwaMa. Crora, CYIUTHHA KPHBHYHOT A€AQ
MMpUITPEMalba CE€ CacTOjH Y CTeNeHY HheroBe ADVIITBEHE OITAaCHOCTH KOja 3axTeBa
MHTEPBEHLIH]Y KPHBHYHOT IpaBa.

Ho, pasaor MHKpHMUHaIUje H Ka>KEbHBOCTH KPHBHYHOIIPABHOT NPHIIpE-
Mamwa He AeXXH caMO Ha O0jeKTHBHOj CTpaHH IOHalllaka Kao omnacHor, Beli OH
HMa H CBOje CYOjeKTHBHO 3Hauewe, Ta cyGjeKTHBHa CTpaHa CYIUTHHE MOHAlla-
ba YV BHAY KPDHBHYHOT AeAad IIPHIIPEMarba A€XKH Y ONAaCHOCTH CaMOr V4YHHHOLA
KpUBHYHOTr AeAa. OH je omacaH 30or Tora IITO je 3a OCTBapeiwe CBOI YMH-
Llvaja (KpUBHYHE OAAVKE) VUHHHO CBE LITO je Y AATOM CAy4Yajy Morao, rnpemMa
noctojeinM OKOAHOCTHMa H CBOM AVIIEBHOM CTamy.

A) Tlocae cBera H3AO’KEHOT O KPHBHYHOIPABHOM ITDHUIPEMAamby, Y AATHM
pasMepaMa MOXE Ce V3€TH Aa KPDHBHUHO AEAO NpHIpeMamra Kao rnocedaH BHA
HajBHIlle OINITE BPCTE KPHUBHYHHX AeAa y ceOH caApKH caepeha obeaeskja:
PaAly MpUIIpEMama — KOja HHje eaeMeHaT Ouhia KpHBHYHOT AeAd; KOja IpeA-
CTaBba OAAKIIMIy 3a OCTBapeile Guha KPDHBHUYHOT AeAad; KOjOM ce H3pakaBa
VMHINIAA] (KpHBHYHA OAAVKA) H KOja Yy ceOH CaApIKH CTelleH ApPVIUTBEHE Oma-
CHOCTH KOjH 3aXTeBa HMHTEDPBEHIIH]jY APVIITBa-Ap>KaBc IMYTCM KPHBHYHOMPaBHC
caHKUHje.

Crora, ysumajyhu y 063Hp ropwa oGeA€xja KPHBHUHOIIPABHOI IIPMIpPE-
Mama, AOAA3HMO AO 3aKbVYUYKa Aa je KDUBHYHO AEAO NPHIPEMAaba OHO AYACKO
NnoHamawe (paAma) Koje je H3BaH Ouha KDHBHUHOI A€Aa a CAVJKH Kao OAak-
1A 32 3alO4YUibarkeé HETOBOI OCTBapemwa, V KOMe Ce H3pa’kaBa KpHBUYHO-
OpaBHH YMHIILbAj, 2 CAMO IO ce6H CAaAPXKH CTeleH APYIITBEHe ONacHOCTH KOjH
3axTeBa HHTEDBEHIIHjy APVILUTBa-Ap)KaBe NyTeM KPDHBHYHE CaHKIH]e.

IT

1. IIpunpesna paorwa no OK3. — Y nmocaepaTHOM KPHBHYHOM 3aKOHOAAB-
CTBY MIPHUITPEMHA paAwha je 6Haa nmpeABHBeHa Kao Ka KKHBO NOHamlame. HamMe,
omuTH Aeo KpHBHYHOT 3aKOHHKa OA 4. cemremGpa 1947. mocBeTHO je 4HTaB je-
AaH YAaH NMPHIPEMHO] PaAmH Kao OMuTOj VCTaHOBH (uA. 20) (49). IIpema me-
MY, IDHITPEMHA PaAlba je IOBAAUMAA KPUBHUHY OATOBOPHOCT aKo cy OuAa HCIy-
IbeHa ABa yCAOBa. IIpBH YCAOB OAHOCHO Ceé Ha TEXHHY TPHIPEMHOT AeAa a
ADVIH Ha H3pa)kajHe oO0AHKe ITPHIIPEMHE PaAMbE.

V noraeAy yCAOBa Te>kHHe npHrpeMHor Aeaa, OK3 je Tpakuo Aa To Mopa
Aa GyAe TELIKO KPHBHUYHO AEAO. ADYIH YCAOB 3a K KIBHBOCT NPHIPEMHE DaA-
b€ je 3aXaTeBao Aa OHa OyAe M3pa’keHa y jeAHOM OA caeaehnx obauka: 1) Tpa-
JKeme, HabGaBmaihe HAH OcnocoOsaBarme Oopyba HAUM CPeACcTaBa 3a H3BPUIECHE
KPUBHYHOI A€Aa; 2) CTBaparbe IIOBOMAHHX YCAOBAa 3a M3BpIIEH-E€ KPHBHUYHOT
A€Aa; U 3) Tpakeme AHIIa KOja OM HMaAa HM3BPLIHTH HaMepaBaHO KPHBHUYHO
A€AO.

H3 u3AroxeHor npousniasu Aa no OK3 KpUBHYHOMIPABHO peA€BAHTHA Hje
6uAa IMpUIIpeMHa paAwa, Beh caMo oHa Koja ce cloma MaHHdecToBasa y jeA-
HOM OA HaBEAE€Ha TPH OOAMKA AEAATHOCTH VY IHAY IPHIpPEME KAaKBOI TELIKOT

(40) M. ITujaae ca rpynom ayirpa: Komewrap Onwrer aeaa Kpupnunor 3axonnka, beo-
rpaa, 1948, crp. 84.
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Aera. Y TOM NOTAEAY OH j€ OTHIIAO HEILUTO HalpeA Y OAHOCY Ha 3aKOHHKE KOju
HHCY NTpaBHAH HHKaKBe Pa3sAHKe H3Meby CBPILIIEHOT KPHBHUHOT A€AQ, KDHBHYHOT
A€Aa TIOKVIaja u mpumpeMHe paaAme (Hamp. K3 PC®CP, K3 Aancke u Ap.).
Ho, caMa uHILEHHIIA Aa je ITDUIIDEMHA paAla Kao erana y HacTaHKY KpHBHY-
HOT' AeAa OHAa Ka)XKIbHBa U NOpeA IMOCTAaBAEHHX YCAOBA 32 HEHO KajKIhaBaibe,
roBopu Aa ce OK3, mo cBojoj OCHOBHOj KOHIEMIHJH, Y OAHOCY Ha CaBpeMEHa
3aKOHOAABHA U TEOPHjCKa pellleha O HEKaKILHBOCTH NPHIIPEMHE pPaAle HHje
cBpCcTaBao y wuxoB Kpyr. Unak, takas craB OK3 je uecro mpaseAaH 3aXTeBH-
Ma u norpe6aMa BpeMeHa y KOMe je GHO mocTaBmeH (41).

2. [Tpunpemna padra y Kpusiuurom 3axonuxy. — Baxehin KpuBnunn 3a-
KOHHK OA 1951. roAuHe 3acTyma ApyrojayHje CTaHOBHHUITE Y IOrA€AY TPETMaHa
mpunpeMHe paAwe. H3ocraBmamweM daana 20. OK3, mpumpeMHa paArba BHILE
HMje NMPEACTaBA»aAa YCTaHOBY OIMITEr 3Hayaja kKoja O6M yaasuaa y Ommru A€o
Kpusugnor 3akoHHKa. OHa je Kao erana Y HaCTaHKY KPUBHUHOT A€Ad OCTaBie-
Ha BaH NOApY4Yja HHTEpBEHLIMje KPUBHYHOT 3aKOHOAABCTBA.

Ho, caeachin caBpeMeHH 3aKOHOAABHHM IIOKPET, M HAlll 3aKOHOAABall je
TESKHO Aa CBE BHIIIE M BHIIIE MPEABUAH H Aa Ka3sHH H3BecTaH 6poj KOMIIPOMH-
TyjvhuxX MoHalrarba Koja Cy IO CBOjOj IPHPOAHM TaKBa Aa TeXe Aa IpHUIIpeMe
OAHOCHO OAaKIlajy M omoryhie ocTBapemwe KpHBHYHOr AeAa. IIpupoAa OBakBHX
MOHAlllalkha U IHXOB €BEeHTYAaAHO OmacaH KapakKTep AOBOMAHO CY HX OKapakTe-
pHcaAH Aa O TOCTaAa IIPEAMETOM IToceGHOTr mpeABubaka Yy KpHBHYHOM 3aKO-
uuky. Tako ce npHIpeMHa paAwa Haimaa v K3, aAu He y cBOjcTBY erame Ha-
CTaHKa KPHBHYHOI AeAa, Beh Kao KpHBHUYHO AeAO noceOHe BpcTe (sui generis).
Crora MHKpUMHHHCALE ITpHIIpeMHe paArke v Iloce6HOM Aeay KpuBHUHOr 3ako-
HHKa ITI0Ka3yje Aa OHa Y HallleM IIO3HTHBHOM IPaBY NPEACTaBba KPHBHYHO AEAO
OpHIIpEMaha. Kao IMoceGHO AEAO HajBHINlE OIIUTE BPCTe KpuBHUHHX Aera. (O
KPHUBHUUHOM A€AY IpHIIpeMama yomure Beh je 6uA0 panuje peun, nma je cyBu-
IIHO O TOME IIOHOBO I'OBOPHTH.) KpHBHYHO AeAO0 NpuIlpeMara Yy pa3Mepama Ha-
LIIET MO3HTHBHOT 3aKOHOAABCTBa AOOHja pasAMUHTE BHAOBE, KOjH CKyIla Kapak-
TEpHUIIIY OBO AEAO Y YCAOBHMMa HAIller APVIUTBa-Ap>KaBe W HaAa’ky HoTpeby
IbUXOBOTI GAMIKET CarAeAaBaiba.

3. ITocmarparve nojeduHUX KpusuuHux dena npunpemarba. — a) Kpusuu-
HO Oeno npunpemarsa u3 4a. 100. u 101. K3. KpUBHYHO AEAO IIPUITPEMAlba je Y
HEKHM CAyYajeBHMa MHKPHMHHHCAHO V 3aKOHCKOM ITPOMMCY TaKO IUTO je paA-
Ba KOA HEKHX KDHBHUYHHMX Ae€Aa O3HAayeHa Kao HU3 AEAATHOCTH, Y KOoje MOory
vhy H paAme mpUupeMama KOjUMa Ce IpHIpeMa U3BpIIEHe THX KPHUBHYHUX
Aeaa. To je cAyyaj ca KpUBUYHHM A€AHMA IMPOTHB HapOAa M Ap’kKaBe u3 yA. 100.
u 101. K3. uniija je paama KOHKPETH30BaHa Kao , A€A0".

V cTpaHOj M HamOj KPHBHYHOIIPABHO] KELHXKEBHOCTH CE CMATpPa Aa ,,AC-
A0” obyxBaTa NMOpeA KPHUBHYHOI A€AA NOKYIAja M KPUBHYHO AEAO IPHIIPEMA-
1a. Kako y noraeAy KpHBHYHOT AeAa MOKYINAaja M KPUBHYHOI A€Aa MNpHIpPEMa-
1ba paAma HHje oApebeHa, TO ce mOCTaBdba MUTamE KOje IPUIPEMHE DaAhe
MOry Aa yby vy mojam ,,Aeao”. ¥ oBOM moraeAy mocroje Temkohe. YV Teopuju ce
cMaTpa Aa Ce YHampeA He MOIY VTBDAHTH CBE paAihe IMpUIpeMatba Koje 6u Mor-
Ae yhu y mojam ,Aera”, Beh ce caMoO MOTY OAPEAMTH U3BECHE TOCTABKE Y BE3H

(41) B. OGjammema, op. cit., cTp. 82.
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ca TEHAeHUHjoM 3akoHa NpH oApebuBamy oBHX Aeaa. Hamme, cmMaTpa ce Aa
,AEAO0" ofyxBaTa CBe OHE DaAle NpHIIpEMara KOjHMa Ce HENOCPEAHO IpHIIpe-
Ma paAma usBpuiewma (42). To cy, v cTBapH, OHe NpUIIpEMHE DaAl€ KOje Heno-
CPEAHO BOA€E H3BpILIEHY KPHBHUHMX AeAa M3 yA. 100. u 101. K3. OBe mpunpemue
paAme ,,MOpajy GHTH HENOCpEeAHO IOBe3aHe ca INIOYeTKOM M3Bpllielha U HeIo-
CPEAHO yIpaBbeHe Ha HaBeAeHe objekre” (43) y OmhnMma oBHX Aeaa. Ilpema
TOMe, KPDHBHYHO A€AO IIDHIIpEMaimba V OAHOCY Ha Ta A€Aa YHUHE OHe paAibe
NpHIIpeMatba KOje ce NojaBAYjy Kao HEMOCPEAHO NpHUIIpeMalbe CaMe PaAe H3-
BplUEha OBMX KDHBHUHUX A€Aad, KOjeé HEINOCPEAHO IPETXOAE IOYEeTKY paAibe
H3BpIIIElha, NTIOCAE KOjHX HENOCPEAHO CASAM CaMO M3BpLIEHE KPUBHYHOT A€AA.
Crora OBAe HHMCY V ITHTalmy OOHMYHE DaAlbe NMpHIpeMarsa, Behi caMoO OHe AeAart-
HOCTH KOje Cy Ha IpaHHIIH u3Meby NpHIIpeMHHX paAlmM H nokyiuaja. Ho, y
KPYT OBHX AEAATHOCTH HINAK He OH yAa3HMAe OHE IPHIIPEMHE PaAme Koje cy
oApebeHe kao 3aceOHO KPHUBHYHO A€AG IIDOTHB HapoAa H ApsKaBe (#).

MebyTHM, 3a IOCTOjale KPHBHYHOT A€Aa IIpUIpeMairba KOA KPHBHYHHX
AeAa u3 ya. 100. u 101. K3, nopeas 06jeKTHBHE MOBE3aHOCTH HHKPHMHHHUCAHUX
A€AATHOCTH Ca PpaAHOM H3BplIEHa H 00JEKTHMa IPOTHB KOjUX CY VYIIPaBAbEHH,
MpEeTNOCTaBAba Ce H CY0jeKTHBHA VIIPaBAEHOCT BOdE M CBECTH YVUHHHOLA IIpe-
Ma oApebenuM oOjekTiMa y OulinMa OBHX KPHBHYHHX A€Aa OAHOCHO LLbe-
BUMa (45). -

6) Kpusuuno Oeno npuvnipemarsa u3 ua. 121. K3. KpUBUUHH 3aKOHHK je
v 4A. 121. MHKpHMHHHCAO jeAaH nocebGaH BUA IPHIIpeMarba U3Bpllea oApebe-
HMX KDHMBHYHHX A€Aa IMPOTUB HapOAa H Ap’KaBe Kao 3aceOHO KPHBHYHO AEAO.
To AeAo ce caCTOjH y IpHITpeMamy H3BDIIeHha KPHBHYHUX AeAa H3 4yA. 102, 103.
u 104. K3. V 3akonckoM Guliy OBOT A€Aa TaKCAaTHBHO Cy HaGpojeHe Kao paAmwe
NMpHIpeMalba CAeAelie AeAaTHOCTH: HabaBmake HAH OCNoCcO0baBame CPEACTaBa
3a U3BpIIEHE KPHBHUHOT A€AA; CTBapalbe YCAOBA 32 H3BpLIEH-E KPHUBHYHHX Ae-
Aa H AOTOBOD Ca APYTHM AHWIIHMa Aa ce H3Bpllle KpuBHuHa AeAa. OBe AeAaTHO-
CTH CY YCTaHOBA€He Kao NoceGHO KPHBHYHO AEAO NPHNpeMala akKo Cy 3aro-
YeTe CBECHO H BOAHO AA CE Ca HHMa IPHIIPEMH H3BpLIEHE CACAChHX KpHBHU-
HHX A€Aa: NOADHBame BOjHe MAH OAGpambGeHe Mohu AprkaBe (ua. 102, K3);
yOHCTBa NpPEACTaBHHKA OpraHa BAAcCTH, PaAHe HAW APVIITBEHO-TIOAHTHUKE Op-
ranu3anje (ua. 103. K3) u yHHIUTee Ba>XHHX OOjeKaTa HapOAHE IPHBPEAE
(ua. 14. K3).

B) Kpusuuno 0eno npunpemarsa u3 ua. 300. u 223. K3. AeAo NpOTHB jab-
HOT peAa M mpaBHoOr caobpahaja u3 ua. 300. K3 mocroju ako ce uspabyje, Ha-
6aBra MAH omoryhasa Apyrome Aa Aobe AO CpeACTaBa 3a U3BpILLEHe KPHBHUYHOT
AeAa — opyikja, pacnpckaBajyhux MarepHjaia HAH CPEACTBA NOTPeCHHX 3a
BHXOBO CIpaBAalbe, Ka0 H OTPOBa, 3a KOje ce 3Ha Aa CY HaMEeHeHH H3BpILIEeHY
KPHBHYHOI Ae€Aa, OAHOCHO CPEACTaBa 3a NpOBasbHBame (CTaB 2. IICTOT YAaHA).
HabpojaHe AeAaTHOCTH IIPEACTaBAAjy IO CBOjOj MPHPOAH KDY PaAMH IpHITpE-
Mama KOjH OCHUIypaBa MaTepHjaAHy, GH3HUYKY CHAry 3a H3BpIUEHe KPHBHYHHX

(42) ¥n. Liszt-Schmidt, op. cit., S. 566; Ap T. JXusauosuh: OCHOBH KpiBHUHOT Npasa —
IToce6uu aeo, Kw. II, Beorpaa, 1933, crp. 17; Ap J. Taxosuh: Kpusuuno npaso — IloceSuu aco,
Beorpaa, 1961, crp. 17—18.

(43) B. OGjawmemwa, op. cit., crp. 181.
(41) Ap J. Taxosuh: KprshuHo npaso, IToceSGHu Aeo, Beorpaa, 1961, crp. 17.
(43) B. OGjamumema, op. cit., crp. 181.
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AeAa. BuaeAu cMO Aa je 3aKOHOA@Ball ACAATHOCTH HaGaBAalha HAH OCHOCOOda-
Bama CPEACTaBa 3a HM3BpLUEH-e KDHBHYHHX A€Aa HHKPHUMHHHCAO H V AEAV UYA.
121. K3. Kako je peu O CPeACTBHMA 3a H3BpLIEHE KDHBHYHHK A€Aa H Y jEAHO] H
V ApVroj UHKPHMHHAIIHjH, TO ce NOCTaBda IHMTale OAHOCa H3Meby OBHX KpH-
BHUYHHX AeAa. buha kpHBHYHOT AeAa H3 yA. 300. K3 uMa omnuru 3Hayaj y OAHO-
Cy Ha OGAHK KDHBHYHOT AeAa HabaBharha HAH OCNIOCcOOAbaBaba CPEACTaBa 3a H3-
BpIEhe KPHBHUHHX AeAa H3 uaaHa 121. K3. 36or Tora, ycaeA oAHoca crenu-
jaAHTHTa MCKAVYEH je cTuuaj usmeby oBHX Aera. OMUTH 3Hayaj AeAa H3 YA.
300. K3 oraeaa ce U Y HEroBOM OAHOCY IIpeMa AEAY IIPOTHB HapOAHE IpHUBpe-
Ae U3 4a. 223. K3. Aeao u3 uya. 223. K3 nmocToju camo ako ce npase, HabaBaajy,
OPOAAjy MAM Aajy Ha yIoTpeOy CpEACTBa 3a NMpaBadEHe AaKHOT HOBUA HAH 3Ha-
KOBa 3a BPEAHOCT, Tj. aKO Ce NpHIpeMa H3BpIUEHE KPHBHYHHX AeAa U3 4A. 221.
222. K3. KapaKkTepHCTHYHO je 3a OBO KPHBHYHO AEAO TO, IUTO CY NPEAMET OBOT
KPHMBHYHOT Ae€Aa OApebeHa CpeACTBa Tj. CPEACTBa 3a IPaBAEHE A2XKHOT HOBLA
HAM 3HaKOBa 3a BpeAHOCT. To Mory OMTH KAMIUEH, pa3sHe MaulMHe, aAaT HAH
60ja 3a pascudukoBamwe. Ho, Tpeba mucrahu Aa Aeao u3 uya. 300. K3 6uBa koH-
3YMHPaHO YV CAVYajy aKko IpepacTe y KaKBO ADYTO TeXXe KPHBHYHO AeAo. Tako,
V CAy4ajy ako GyAe M3BpIlleHA HAHM IOKVIIAaHa IpoBaAHa Kpaba, mpaBameme OT-
nupava v CBpPXy NpOBasbHBamka Kao MOHallalke HHKpHMHHHcaHo 4yA. 500. K3
OHBa KOH3YMHPAHO TeIIKOM Kpabom. Ha OBOM CTAaHOBHIUTY CTOjH M Hallla CVA-
CKa mpakca ().

r) Kpusuurno Oeno npunpemarsa y obauxy opiaHusoearsa y oOpeheHe
8udoge yodpyicusarka 3a usspiulerse Kpusu4Hux 0ena. AEAaTHOCTH VAPV KHBa-
Ba U OpraHH30Bama HHKPHMHHHCcaHe cy y Hamem K3 na Buire mecra. Ode
AEAATHOCTH CaApike y ceOH 3ajeAHHMYKY KOMIIOHEHTY, KOja Ce HCIObaBa Y Ha-
AQKEWmY SYAU KOjH Tpeba Aa VUEeCTBYjV V H3BpIlIelY KPHBHYHOT AeAa. Haume,
OBAE je ped O AeAaTHOCTHMa Koje, ¢ 003HpOM Aa Cy VYIpaBAeHe Ha IIpOHa-
A2DKeme AbYAU KOjH uHHe 0e3 CBake CYMHIbe, HajBaKHUJH (aKTOp Y NpHIIpEMa-
BY H3BpIIEeHma KPUBHYHHX AeAa, uMmajy nocebaH 3Hauaj. UMajyhu To v BHAY,
3aKOHOAABAIl je HEKUM CBOjHM HHKpDHMHHAIMjaMa OBHX A€AQTHOCTH AQ0 Kapak-
TEP OINUTET A€Aa, AOK CY Apyre AOOHAe 3Hauaj ITOCEOHOr AeAa C OO3HPOM Aa
ce oAHOCe caMO Ha oApebeHY BPCTY KpUBHYHHX A€AQ.

aa) Kao omure AeAo NIpHIpeMama y TOPHEM CMHCAY NOjaBAVjy ce KpH-
BHYHA A€Aa IPOTHB jaBHOT peAa H NpaBHOT caoGpahaja: AOTOBOp 3a H3BPIUEHE
KPHBHUYHOT AcAa (4A. 298. K3) u 3a0uunauko yApykuBame (4A. 299. K3).

Aorosop 3a H3BplIeHe KPHBHUHOT AeAa (KOMIAOT) CacToOju ce Y cropa-
- 3Yjy- M3BpIIHMOUA Ca APYTHM A2 H3BpINH OApebeHO KPHBUUHO AEAO 3a Koje ce
10 3aKOHY MOJKE MOJXKE Aa HU3PDEKHEe 5 TOAMHa CTPOTrOr 3aTBOpa HAH TeXXa Ka-
3Ha. 3aKOHOAABall He Ka)KIbaBa CBAKH AOTOBOD Ca jOII HEKHM AHIIEM HAH ca
BUIIlE AHMIIA O HU3BPIIECHY KPHBHYHOT A€Aa, Beh caMo aKo ce OH OAHOCH Ha HEKO
TEXKE AEAO, H TO GHAO KOje Texke KpHBHUHO AeAo. Ho, Aa 64 OHO MOCTOjaA0 HHje
AOBOAHO Aa AOroBop OyAe CTBapaH NHO YMHIIAAjy, Beh je moTpeGHO Aa Taj
AOTOBOD CTBapHO MOCTOjH. OBaKaB CTaB je 3aCTYILbEH M Y NPaKCH HalUHX Haj-
BUIIIUX CYAOBa (7). KpHBHUYHO A€AO je CBpIIEHO KaAa je& MOCTHIHYT CIOpasyM

(48) V. Ilpecyay BpxoBHor cyaa HP Xpsatcke oA 22. IV 1954, Kxk-430/54, Hawa 3axonu-
Toct, 6p. 6-7/1954, crp. 354.

(47) V. Ilpecyay BpxosHor cyaa AIIB 6p. Kk-346/1953, T'rachux Adeoxarcxe womope AIB,
6p. 2/1954, crp. 19.
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ca APYTHM O H3BpLIEHY OApPebeHOr KpUBHYHOr AeAa. YKOAHKO Ce 3aIo4eAo ca
H3BpLIEHEM AOTOBODEHOT KPHBHUYHOT A€Ad, HHje MOrvyh cruuaj, mouro je AeAo
13 uyA. 298. K3 cyncuAHujapHOT KapakTtepa.

3AOUHHAYKO YAPY’KHBale IPEACTaBAha ONMACHHJH ODAMK VADYKUBambha 3a
H3BplIIerbe KPUBHYHHX A€Aa HEro mro je AoroBop. OBAe je ped o jeAHOj opra-
HH30BaHO] CBECHOj CHa3H 3a H3BpIIEH-e He jeAHOr Beh BHIlle KPHBHYHHX A€A2
3a KOje ce IO 3aKOHY MOJKE€ Aa M3PEKHE 5 FOAMHA CTPOTOT 3aTBOpa HAM TeXXa
Ka3Ha. OBakBO opraHH3oBame (rpymna, 6aHAa) 3a HU3BDLIEHEH-E BHIIE KPHBHY-
HHUX A€Aa, 3a KOHTHHVHMDAHO Bplllele KPDHBHYHHX A€A3, Y KOME ce OpraHu3sa-
TOPH H YYECHHIH OBAaKBHX VAPY’>KHBaka HECYMHHBO I10jaBoVjy Kao ONACHH,
MPEACTaBba APVILUTBEHY ONACHOCT KOjV APVIUTBO MOpa Aa Kas3uu. OmurH Ka-
PaKkTep OBOT A€Aa Ce H3pakaBa Yy TOMe INTO OHO IIOCTOjH NPU E€r3HCTEHIHjH
3AOUYHHAYKOI YVAPV/KHBamba Y OAHOCY Ha OHAO KOje TELIKO KPHBHUHO A€A0. Ho
OBO KPHBHYHO AEAO, 3a PAa3AMKY OA AeAa H3 uA. 298. K3, Huje cymicHAHjapHO
H3BPIIEHOM AEAY KOje je H3 TOr 3AOUMHAYKOT VApV’>Kewma IpPOHCTeKAO. Ha
OBaKBOM CTAaHOBHLUTY CTOjH H Hallla CYACKa Ipakca. Tako je y jeAHOj cBOjoOj
oaayuu BpxoBHH cyA CP XpBaTCKe CTao Ha CTAaHOBHIUTE Aa H3BPIIEHSM JEA-
HOT HAH BHIIle KDHUBHYHHX A€Aa, KOja Cy OHAa VY MAQHY 3AOYMHAYKE OPraHH3a-
Liije, HUje KOH3YMHPaHO H AeAO0 H3 4YA. 299. K3, Tako Aa KOA AeAa u3 ua. 299.
K3 npHHIMN CYTIICHAHjapHTETa He MOXKE Aa GyAe IpHMemeH. (48).

06) ITocebHa Aera AOrOBOpa M OpraHH30Baka 3AOYHMHAUKOT VAPV KHBamba,
HHKpHMHHHCcaHa Yy K3, oAHOce ce Ha oApebeHy BpCTY KPUBHYHOT A€Aad HAU Ipy-
Iy KPHBHYHHX AeAa. Kao TakBO AeAO MOjaBAYje Ce AEAO NMpHIIpeMaiba Y BHAY
AOTOBOpa 3a H3BplUele OApebeHHX KPHBHYHUX A€Aa — KPHBHYHOI AeAa H3
4yA. 121. K3, o koMe je Beh GHAO peuH, a 3aTHM H AeAa AOTOBOpDa IIPOTHB OpY-
JKaHHX cHara Hu3 4A. 328, ct. 2. K3 (ITpOoTHBAEHE MPETIIOCTABASEHOM ).

ITocebHa AeAa OpraHH30Bama 3AOYHMHAUKOr VAPVKHBalbha Cy HCTO TaKoO
HHKpDHMHHHCaHa Ha BHIlle MecTa. IIpe cBera, cBOjuUM 3HayajeM HCTHUYEe Aa Ce
Aeao H3 uA. 117. K3 (vApy’kHBale IPOTHB HapoAa H Ap>KaBe). 3aKOHOAaBall
OBOM HHKDHMHHAITHjOM Ka’KihaBa CTBapaihe 3AOUHHAYKOI VADY)KHUBama (3aBe-
pe, OaHAe, IpyTie) paAu Bplllekha OAPDEeHHX KPDHBHUHHX A€Aa IPOTHB HapoAa H
Ap>KaBe, Tj. KDHBHYHUX AeAa u3 4A. 100, 103, 108, 109, 114—116. K3. 3aTtny, 3a-
KOHOAABall HHKDHMHHHINE VAPV KHBame KOA KDUBHUHHX AeAa IIIIHjyVHaxKe
(ua. 105), cT. 2), GekcTBa paAH HeKe HemnpHjaTesCKe AeAaTHocTH (4a. 110), crT.
2), opranH3oBama H npebaiiuBalha Ha TEPHTOPHjV JYTrOCAaBHje OpY>KaHHX Tpy-
nna, ojeAuHana U MarepHjaaa (uA. 111, cT. 2), ka0 H KOA KPHBMYHOT AeAa IIpoO-
THB YOBEYHOCTH M MeBYHApOAHOT IpaBa — OPTraHH30Bale IPyIie PAaAH BpIIEHa
reHOLIHAA H PaTHHX 3AouHHa (uA. 128. K3).

A) buha jow Mexux xpusuunux Oena npunpemarba. H3pecHa KpHBHUHA
AeAa mpunpeMmama oApebeHa y KpHBHYHOM 3aKkOHUKY IpeABHbeHa cy Tako,
LITO C€ Y HCTOM 3aKOHCKOM ITPOITHCY YV KOMe ce npeABHba H KPHBHYHO AEAO VY
UHTakby Ha3Hadyje Aa ce IpUIIpeMaihe TOT A€Aa CMaTpa Kao CBPIUEHO KPHUBHY-
HO Aero. To je cayuaj KOA KPDHBHYHOT A€Aa NIPOTHB HAapoAa H Ap>KaBe, OeKcTBa
PaAH HempHjaTesCKe AeaaTHOCTH (ua. 110, cT. 1).

(48) B. Ilpecyay BpxosHor cvaa CP Xpmarcke oA 31. I 1952, Kok 1372/31, Hawa 3axornurocr,
6p. 1/1932, ctp. 23.
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Hajsaa, 32 AeA0 IpHIIpeMaba je KapaKTEPHCTHYHO H TO, LUTO ra je 3aKo-
HOAABall ¥ HEKHM CAyuyajeBHMa Y3e0 He KaO CaMOCTAAHO KPHBHYHO AEAO HETO
ra je v OAHOCY Ha KpHUBHYHO A€AO YV IIHTawy TPETHPao Kao KBAaAMDHKATOPDHY
OKOAHOCT IIOKVIIIAHOT HAH H3BPIIEHOr KPDHBHUYHOT AeAa. TakKo CY AEAATHOCTH
obujarsa KM IPOBasHBama KBaAH(pHKATODHE OKOAHOCTH Kpabe (uA. 250. K3).

b) H3 cBera H3A0XKEHOI MOXKE Ce 3aKAVUHTH AA j& 3aKOHOAABAll HHKDH-
MHHHIOVAH KDHBHYHO A€AO NMpHIIpeMara V Da3sAUYHTHM IHETOBHM BHAOBHMA
HMaO Y BHAY 3Hauaj APVUITBEHHX OAHOCAa V IpaBUy KOjUX je NpHIpeMame
yIpaBseHO. Y TOM IIOTAEAY 3amaka ce Pa3’AMYHTO IOCTYIAKe 3aKOHOAABLA
KaAa je ped O KPHBHYHHM A€AHMa IIDOTHB HapoAa M Ap’KaBe H OCTAaAMX KpH-
BHUHHX A€AA.

KoA KpHBHUYHHX AeAa IMPOTHB HapoAa H Ap)KaBe 3aKOHOAaBall je y He-
KHM CAvyajeBHMa 3alpPeTHO KasHOM IIpeAy3HMarha CBaKe PaAme IpHIIpeMarba
KOja je HEmoCpeAHO NIOBe3aHa ca IOYETKOM H3BplIeHa KPHBHYHOT AeAa (UA.
100. u 101. K3) oAHOCHO mMpeAy3HMalme Kpyra PaAlH Y OAHOCY Ha oApebeHa
KpuBHuHa AeAa (ua. 121, K3). Ilopea Tora, oH je v pa3sHuM OOAMIIMA HHKDH-
MHHHCA0 M Pa3HC ACAATHOCTH KOj€ CY IO CBOjOj MPHPOAH PaAILe IMpHIpeMalba
(cTBapame pasHHX 3AOUYMHAUKUX VApVXKemwa) (ua. 105, ct. 2, 110, cT. 2, 111, cT. 2,
117. K3).

Kaa cy v mUTalmy OCTaAa KpHBHYHA A€AA, 3aKOHOAABAll j€ ACAO IIPHIIpe-
Mara MHKDHMMHHCAO CaMO Y OAHOCY Ha KDHBHYHA AeAa V IOTAEAY KOjux je
npeABHbeHa Ka3Ha OA 5 TOAMHA CTPOTOr 3aTBOpa HAM TeXKa KasHa. H3yserak
npeAcTaBda AeA0 H3 uaana 300. K3. Ilpu ToMe OH je HHKpHMHHHCAO CaMO OA-
pebeH Kpyr AeaaTHOCTH 4A. 298. K3, 0OAHOCHO BHAOBE AOTOBOpa M 3AOUHHAUYKOT
VAPV>KHBaEha, H TO CaMO KOA TEXXHX KPDHBHYHHX AeAa (ua. 299, K3).

Kapakrtepuctuuno je ucrahu Aa K3 Hekapa mpeABuba KPHBHYHO A€AO,
IpAIIpeMarha ¥ BHAY ITOCECHOT AeAa, HaKo je Beh mocrojara MHKpHMHHaNHja Y
jeAHoj ommuroj dopmm (Hamp. ua. 117. K3 manu ua. 328, cT. 2. v OAHOCY Ha UYA.
298. K3). Pasaor 3a oBako IOCTYName CBakKako Tpeba TpPa’KHTH Y AATOM 3Ha-
yajy o6jeKTa 3alLTHTE OBHX KPHUBHYHHX A€AA.

HajsaA, aHaAMTHUYKO TIOCMaTpame BHAOBA KPDHBHUYHOT A€AA IMPHIIPEMarha
MOKa3aA0 je Aa je 3aKOHOAaBall V¥ oApebuBamy Kpyra AGAQTHOCTH KOje yAase
V AEAO TIpHIIPDEMalba HINA0 BaHPEAHO KDHBVAABOM AHMHHjOM, TaKO Aa ce He
MOTV 32 OBO AGAO M3BYNM Heke OMlTe KapaKTePHUCTHKe Yy TOM moraeAy. OH je
V jeAHOM cAy4ajy paAmy NpHIpeMarha MHKPHMHHHCAO Ka0 CAMOCTAAHO KpH-

" BHYHO ACAO, Aa OM ce Beh vy caeachieM paAma IpHmpeMarba MOjaBUAA Kao OG-
AMK KPHBHUYHOI ACAA H3jeAHAUEH Y IOTAEAY Ka)KihABama Ca CBPLIEHHM KpH-
BHYHHM AEAOM, HAHM KaO AE€AO NpHIpeMarba OApebeHHX KPHBHUHUX A€Aa.

Ha kpajy, neAucxoano je ucrahu Aa KpHBUUYHO AEAO IIPHIPEMaha HHjE
4YecTa, aAM HH peTKa IojaBa Y CYACKOj mpakcu. Ho, meroBo caraeAaBaise, Kako
YOImUTE TaKO H Y NMOCEOHHM BHAOBHMA, HEOIIXOAHO je 3a IMPEBEHTHBHO AEAOBa-
e ¥ 00AaCTH 3aluTHTE MeBYAYACKHMX OAHOCA M APVIITBEHE CUTYPHOCTH. Y OK-
BHPY THX HacTOjama, IpoyuaBaihe KPUBUUHOI A€Aa NpUIIpeMarba HECYMEbHBO
TIPEACTaBba AOTIPHHOC Aa/kbHM TIO3HUTHBHHM KpeTarbuMma.

Ap Avwan Jaxoemesuh

7 AHaAu
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PE3IOME
IIpuzotoenenue K NpecTynaeHU0 Kax Yi0108Hoe desrue

Aopora, BeAyilias B MUpP NPECTVYIHOCTH, YACTO SBASETCS AOATOH. Ha Hei
OT YETBHIPEX BO3MO>KHEIX, HO HEODSA3aTEABHBIX, CTaAuli, 0cO00e BHUMaHUE 3aCAY-
SKHBAET OPUIOTOBAEHHE K IpecTvrAeHHIo. C 3THM AeSTHHEM CBSI3aHBI ONpPEAEAEl-
Hble IIPH3HAKH, COOOLIAIOIIHE eMVY XapaKTep AESHHS C VMBICAOM, C CO3AAaBa-
HHEM YCAOBHH COBEDILIEHHS NPECTYVIAEHHS. JTa AESITEABLHOCTb IIPEALLIECTBYET
COBEPLIEHHIO IIPECTYIIAEHHS, HO He IPEACTaBASET €ro HayaaO, OHa CIIOoCoO-
CTBYET B M3BECTHOH CTElNEeHH COBEPUIEHHIO IPECTVIIAEHHS, HO caMa Ilo cede He
$iBASIETCS OOIIECTBEHHO-ONACHBIM ACHCTBHEM HAH Ge3AeMCTBHEM, HaKa3yeMBIM
mo YroroBHoMy Koaekcy. MecTo AeSHHS B reHe3HCe U peaAHl3allud IpecTyIAe-
HUSl ONPEAEASIETCSI, C OAHOH CTOPOHBI, OE€CCIIOPHOM HH)KHeH TrpaHuiled, BO3HH-
Kalollell C MOMSHTa CO3AQHHsl YCAOBHH AASl COBEpIIEHHS mpectynaeHus. C Apy-
TOH CTODOHBI, €TO BEPXHSSl IPaHHI]a B OTHOLUEHHH IOKVYLIEHHS SIBASETCS IIPEA-
METOM MHOTOYHCAEHHBIX pa3sHOrAacHil. B OTCYTCTBHH COrAacHs BO B3rAsiAax Ha-
XOASTCS ABE€ IHPOTHBOIIOAOXXHBIE TEOPHH -— OOBEKTHBHAs H CYObBEKTUBHAA.

IIpuroroBA€HHE K NPECTYIIAEHHIO B HEKOTOPHIX CAy4yasx Kapaetcs YK.
B 3TOM cAyuae NMPHrOTOBA€HUE INPEACTABASET COOOM He HAKa3yeEMVIO CTAAMIO
MPECTYIIHOM AESITEABHOCTH, @ OAHH H3 BHAOB IIPECTVYIIAEHHI!, IPECAEAVEMBIX
110 COOTBETCTBVIOLIEH cTaThe VYK. 3aKOH 3aniHIlaeT ONpPEAEAeHHBIE NpaBa H
HHTEpECHhl, HMeIHe OOABIIOC 3HAUEHHE H SBASIOUIHECS BasKHEIMH AAS
CYILIECTBOBaHHSI H 0€30MacHOCTH KOHKDETHOro oolllecTBa-rocyAapcrBa. Ha oc-
HOBaHHH XapaKTEPHCTHYHBIX NPH3HAaKOB AAQHHOE AESHHE MOJKHO OIIPEAEAHTH
KakK IToBeAeHue (AeHCTBHE) YeAOBeKa, He COAeprKalllee B cebe cocraBa Ipec-
TYTIA€HHS, HO ODAeryaloljee BO3MOXKHOCTb IIDHCTYIIMTh K €ro OCYII€CTBAEHHIO.
Ilpr HaAHYyHE YMBICAA AaHHOE AESHHE IPEACTaBASET H3BECTHVIO OOLIEeCTBEH-
HVIO OIAaCHOCTb U TpebyeT BMEUIaTeABCTBO OOILIECTBA-TOCYAApPCTBA C NpHMEHe-
HHEM B OTHOLIEHWH BHHOBHOIO YTOAOBHOH CaHKIIHH.

B mocAeBOeHHOM OrOCA2BCKOM YTOAOBHOM 3aKOHOAQTEALCTBE IIPHIOTOB-
AEHHE K IPECTYIAEHHIO MMPECAEAOBAAOCH MO 3aKOHY IMPH HAAHUHMH COOTBETCTBV-
IOIIYX IPU3HaKOB cocraBa mpecrynaeHus (cr. 20 OYK). Ho VK B u3BecCTHEIX
CAYYasiX HHKPUMHHHPYET IIPHTOTOBAEHME K NPECTYIIAEHHIO KaK OAMH H3 BHAOB
YTOAOBHOTO AESIHHS B CAYYasix, KOTAa HAET peyb O 3allHTe NMpaB H HHTEpecoB,
MPEACTABASIIOIIHX GOABIIOE 3HAYEHHE M SIBASIONIUXCS Ba>KHBIM AASl Halllero o6-
111eCTBa-TOCYAQpPCTBA.

SUMMARY

Preparatory Action as a Criminal Deed

The road leading to the world of crime is often very long. Along it the-
re are four possible but not indispensable stages. Preparatory action deser-
ves a special attention. To this act some distructive qualities are asoribed
giving it a character of wilful action, manifested in the external world, that
is preceding the action of perpetration of criminal deed and does not repre-
sent its beginning, contributing in a certain manner to the act of performing
the cr'minal deed, but which does represent in itself a socially dangerous
doing or non-doing that exacts legal intervention. Its place, in the genesis of
the performance of criminal deed, is determined, on one hand, by an undis-
putable bottom limit which ensues by the ingress of the criminal decision
into the external world in the form of a materialized preparatory act. But, on
the other hand, its top I'mit as to the attempt, is the subject of many discords.
The dispute contains two contradictory theories, objective and subjective.

Preparatory action is sometimes incriminated by the criminal code. In
such a case the act preparation does not represent a punishable stage of the
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nascency of the criminal deed, but a criminal deed of its ownkind. Protective
object of this deed represents a certain series of the most important and
most significant goods and interests for the survival and security of a given
soc’ety — state. On the grounds of its characteristic qualities, this deed can
be taken as the human behaviour (act) outside the being of the criminal
deed and serves as an alleviation for the begining of its materialization, which
expresses a cr minal — legal premediation, and represents by itself a degree
of social danger that requires intervention of the society — state through cri-
minal sanction.

In the postwar Yugoslav criminal legislature preparatory action was
punishable under determined conditions (Article 20 of the General Cr'minal
Code). But the Criminal Code incriminates in certain cases preparatory action
as a criminal deed of its kind, when the protect' ng of the most important and
most significant goods and interest of our society is involved.

RESUME
L’acte de préparation en tant qu'infraction

La voie qui méne dans le monde de la criminalité est souvent assez lon-
gue. Sur cette voie parmi les quatre étapes possibles, mais qui ne sont pas
indispensables, l'acte de préparation mérite une attention spéciale. A cet acte
se rattache les indices déterminés qui lui donnent le caractére d'un acte vo-
lontaire, qui se manifeste dans le monde extérieur qui précéde l'acte d'exécu-
tion et ne représente pas son commencement, qui d'une maniére déterminée
contribue a l'acte d’exécution de l'infraction et qui par lui-méme ne représen-
te pas une action dangereuse de faire ou de ne pas faire qui exige l'interven-
tion du droit pénal. Sa place dans la genése et la réalisation de l'infraction
est déterminée, d'une part, par la limite inférieure incontestée, qui commence
a la sortie dans le monde extérieur de la décision criminelle sous forme d’acte
matérialisé de la préparation. Or, d’autre part, sa limite supérieure vers la ten-
tative est 1'objet d'un grand nombre de malentendus. Dans cette controverse
on peut rencontrer deux théories contradictoires: objective et subjective.

L’acte de préparation est parfois incriminé par le Code pénal. Dans ce
cas l'acte de préparation ne représente pas une étape punissable du déclen-
chement de linfraction, mais une infraction d’'un genre spécial. L'objet de
protection de cet acte représente une sphere déterminée des biens et des in-
téréts les plus importants pour le maintien de l'existence et de la sécurité
de la société — de I'Etat. En vertu de ces traits caracteristiques cet acte
peut étre considéré comme un comportement humain (un acte) qui est
en dehors de l'essence de [linfraction etqui sert de moyen facilitant
sa réalisation dans leguel s’exprime la présomption de droit pénal et qui ren-
ferme .le degré du danger social qui exige l'intervention de la société — de
I'Etat par la voie de la sanction pénale.

Dans la législation pénale yougoslave d’aprés-guerre l'acte de prépara-
tion est punissable dans les conditions déterminées (article 20 du Code pénal
général). Or, le Code pénal incrimine, dans les conditions déterminées, l'acte
de préparation en tant qu’'infraction d'un genre spécial, 2 savoir lorsque la
protection des biens et des intéréts pour notre société — I’'Etat — est en
question.






CYOCKA IIPAKCA

TIPABO 3AJEAHUITA COLIMJAAHOT OCHI'VYPAIHA HA HAKHAAY INTETE
IIPUUYHILEHE ®OHAOBHMA YIIOTPEBOM MOTOPHOI' BO3HAA

1. Veoone nanomerne. — Y capallmeM TPEHVTKY CYAOBH Cy onrepehenu
BEAHKHUM OpojeM crnopoBa KOjH MMajy 3a OCHOB HaKHaAy ILUTETe NPHUYMECHE
dOoHAOBHMa 3ajeAHHIIA COLMjaAHOT OCHUTYpama OA CTpaHe COICTBEHHKA OAHOCHO
KODHCHHKA MOTODHHX BO3HA2 (Y Aa/mCM TEKCTY: COTNCTBEHHK MOTOPHOT BO3HAQ)
IIPH HHXOBOj VIIOTPeOH (1).

TakBH 3aXTEBH NOCTABAAjy CE€ MAM AUPEKTHO IpeMa ocurypasajyhuM 3a-
BOAMMa HAM IIpeMa COIICTBEHHMKY MOTODHOT BO3HAA H ocuTypaBajvheM 3aBoAy
KOA KOra je CONCTBEHHMK MOTODHOI BO3HAA OCHIYDAaO CBOje BO3HAO IpeMa 3a-
KOHY 0 00aBe3HOM OCHIVpamwy V jaBHOM caoGpahajy (uaan 15—19), nau ocury-
paBajyheM 3aBOAY HajGAMKEM MeCTY HacTaHKa IITeTe 3a CAy4Yaj Aa je LITeTa
IIPOY3POKOBaHa OA CTpaHe HEMO3HAaTOI MOTOPHOT BO3HAA MAH OA CTpPaHE BO3HAA
UHju CE CONCTBEHHK HHUje OCHUIYPao OA OATOBODHOCTH (4aaH 20—21).

Koa cayuaja vy xoMe ce jeAHOM Ty>XO0M 0oOyxBaBajy CONCTBEHHK MOTOD-
HOT BO3HMAA KOje Ce PETHCTpYje Ha TEpUTOPHjHU JyrocAaBHje H ocurypaBajyhu
3aBOA, TY’KEHH HMajy NOAOXKAaj MAH CyIapHHYapa IpeMa KOjUMa Ce TpakH
ycBajame TYKOEHOr 3axTeBa Ha COAHAAPHO HU3BplIelme o0aBe3a (uA. 184, cr. 1,
Tad. 1. 3axoHa O MapHUYHOM MOCTYIIKY), HAH, pebe, cynmapHUyapa ca eBeHTYaA-
HO TY)XEHUM, T€ C€ V TAaKBHM CAyYajeBUMa TPaXH Aa Ty>kGeHH 3axTeB OyVAe V
LIEAMHH YCBOjeH IpeMa caeAehieM Ty)KeHOM 3a CAyyaj Aa He GVAe YCBOjeH IIpe-
Ma OHOME TY>KEHOM KOjH je YV TY>KOU HaBeAeH Ipe mera (ua. 185. 3akoHa o map-
HHUYHOM IIOCTVIIKY).

_ TakBM CIIOPOBH, V KOjHMa Ce Y NOCAEAIE BpeME DEAOBHO YCBajajy TYX-
GeHHM 3aXTeBU IpeMa OCurypaBajyhuM 3aBoAMMa, 300T 3Hayaja IpaBHe Ipobae-
MaTHKe M 3HaTHOT onTepeherma GOHAOBa 3aBOAA, 3aXTeBajy 030HsdaH NMPHUCTYI Y
IbHXOBOM DELUABaky M MKV NpaBHMYKE jaBHOCTH. L1d HaM je Aa OBHM Ha-
ITHCOM AAMO CBOj AONPHHOC IIPABHAHOM CXBaTaiby OBe INPOOAEMAaTHKE.
II. Cayuajesu npaea na Haxuady witeTe gorHd08uUMa 3ajedHULe U 06a8e3-
Hux HaxHnade. — HakHaAa IUTEeTe HMpuUuMibeHe GOHAOBHMA 3ajEAHMIIA COLHjaA-
HOT OCHTYpama, a HacTaAe VIIOTpeGOM MOTODHOr BO3HAA OA CTpPaHE COICTBE-
HUKa, ITpeMa Ty>KOEeHHM 3aXTeBHMa OATOBapa M3HOCHMa KOje je 3aBOA 3a COLH-

(1) Buaetrn, Ha npumep, crmce TI. 7105/68 II. 14041/68, TIA. 73668/68, I1a. 77375/68 Oxpyx-
HOr NpDHBpeAHOT cyaa y beorpaay, II. 1342/68, IIa. 7697/68, Oxpy>k:sor mpHBpeaHOr cyAa v Iloxa-
pesuy, II. 353,68 Oxpy:xHor cyaa y Cmeaepesy, I1. 2839/68 Buer npuBpepHor cyAa y Beorpaay.
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jAaAHO OCHTYpame HUCIAATHO COLMjaAHHM OCHTYPaHHIIMMa Ha Teper GOHAOBA 3a-
jeAHHIIa COLIHjaAHOT OCHTyparma npeMa oApeAbaMa OCHOBHOTr 3aKOHa O 3ApaB-
CTBEHOM ocurypaiy, OCHOBHOT 3aKOH2 O MHBAaAHACKOM OcHryparmy U OCHOBHOT
3aKOHA O MEH3HjCKOM ocHrypamy (2).

V 3axteBUMa 3a noBpahaj HM3Hoca HcraahieHHX H3 GOHAOBa 3ajeAHHUA
OCHIypama, 3ajeAHHLIe IIPABHH OCHOB TY>KGEHHX 3axXTeBa HaAasle y 4aany 17.
3akoHa 0 00aBe3HOM OCHrypamy y caoGpahajy (ua. 26. 3akcHa o 06aBe3HOM
OCHIVpalwy HMOBHHE M AHWIIA), ITPEMa KOMe , OCHIYVpatbeM ce obyxBaTa LEAO-
KVIHa LITeTa KOjy je CONCTBEHHK OAHOCHO KOPHCHHK MOTOPHOT BO3HAA AV/KaH
HaKHAAWUTH IO MPOITHCHMA OAHOCHO IO IIpaBHUM IIpaBHAMMa O OATOBOPHOCTH, a
KOja NMpOH3HAA3H U3 yroTpebe MOTOPHOr Bo3HAa' (3).

3acHuBajyhu 3axTeBe Ha IUTHPAaHHM OApeAGaMa 3akoHa O 0GaBe3HOM
ocurypawmy V jaBHOM caobpahajy (oAHOCHO 3akoHa O 00aBE3HOM OCHTYpay
HMOBHHE H AMlIa, 3ajeAHHIIe CBOje€ 3axTeBe INOCTaBAdajy Y C8aKOM OHOM CAY-
uajy KaAa ce ucnaare U3 POHAOBa Bplle COLHjAaAHHM OCHUTYPaHHIIMMa YCAEA
[IOBpeAa HaHeTUX ynoTpeOOM MOTOpDHOr Bo3uaa. To he pehu Aa ce He mpaBu
Pa3sAMKa INpeMa CTeneHy Kpueuiye COICTBEHHKAa MOTODHOr Bo3uAa (4).

ITpecyAe kOjuMa ycBajajv TaKBe 3axTeBe CYAOBH 3aCHHBajy Ha OADEA-
Oama yaaHa 17 (26) 3akoHa, NMOLITO je BHMa, HABOAE CYAOBH, IPOIMHCAHO Aa ce
ocUrypameM obyxBaTa LEAOKYIHa IITETa KOjy je COICTBEHHK OAHOCHO KODH-
CHUK MOTOPDHOT BO3HA2 AY’KaH HaKHAAHTH IO IMPOIMCHMA OAHOCHO IO IIPaBHUM
MMPaBHAHMMA O OATOBODHOCTH, a KOja ITIPOH3HAA3H H3 YTOoTpeGe MOTOPHOr BO3H-
Aa; Ha 0ApeAOH yAaaHa 170, craB 2. OCHOBHOT 3aKOHa O OpraHH3alTHjH U pHHAH-
CHpamy COLMjaAHOT OCHUIVpama, Ipema Kojoj ce IpH VTBpbuBawy npaBa Ha
HaKHaAY LUTETS NpuuMibeHe GOHAOBHMA 3ajeAHHIIa OCHTYpara IMHMEHYjy Ol
Ta U nocebGHa NpaBHAA H MPOMHCH O HaKHAAW LUTETE, VKOAHKO HHUCY VY CV-
MPOTHOCTH Ca THM 3aKOHOM, H Ha CXBaTarmby Aa HH jEAHHM ITPOIIHCOM IIPaBO Ha
HAaKHAAy LUTeTe NMPHYMILEHE VYCAEA VIIOTpeGe MOTOPHOT BO3HAZ (OHAOBHM3
3ajeAHHIle 32 COLIHjaAHO OCHIVpale HHje HCKaYueHO. (5). TakBe OAAVKe CYAO-
Ba TpIe KPUTHKY, jEP ce 3aCHUBAjy Ha NOBPEAH MaTepDHjaAHOr ITpasa.

1. Tymauere UCKAYVUHBO OAPeAOH uaaHa 17. 3akOHa MOXKe Aa HaBEAE Ha
3aKAdVUaK Aa je 3aKOHOM AAQTO NpaBO Ha HAKHAAy lureTe GOHAOBHMaA 3ajeAHH-
Ha COLHjaAHOT OCHTypam-a. MebyTuM, mo3uBoM Ha 4AaH 17. rydoHM ce H3 BHAaA

(2) Uaanom 171. 3akoHa o opranH3auMji H HHAaHCHpawy COLUHjaAHOT OCHTVpama oApebeHo

je Aa 3aBoall HMajy MpaBo Ha HcnaaheHe:
,,1) TpourkoBe kopuuiherwa 3ApaBCTBEHE 3aINTHTE H MEAHLHHCKe pexaGHAHTaIlje MpY>XEHe Ha

Teper ¢oHAA, Ka0 M HOBYAHA AaBama HCMaaheHa Mo MPOMHCHMA O 3APAaBCTBEHOM OCHIVDaWY;

2) TpolnkoBe mnpodecHOHAAHe peXxaCGHAHTAauMje I MOHOBHOT 3amOULnLaBarbka HHBAAHAA pasa,
Kao H HOBYaHa AaBathba lcniaheHa Ha Teper ¢oHAa vy Be3ir ca KopHumheweMm mpaBa Ha pexaOHARTa-
UHje H MOHOBHOT 3amollbaBarba HHBaAMAA PaAa, Kao M HOBuYaHa AaBawa HcmaalieHa Ha TepeT dola
vy Be3n ca kopHinhemeM NMpaBa Ha peXxaGHAHTaUHjy H 3aMOLLbLaBalbe NO NMPOMHCHMAa O HHBAAHACKOM
OCHIVpawy;

3) HOoBYaHa AaBama licnaakieHa MO OCHOBY MPH3HATOI MpaBa Ha MEH3Hjy MO MPOMICIMa O
HHBAAHACKOM OAHOCHO MeH3ijckoM ocurvpamwy.’’ (Hamene n aonvHe 3akoHa, ,,Ca. aHCT'’ Op. 52:66).

(3) IIpuMeTHMO Aa je HRAOXKeHA NMpaBHa MaTepHja Gilaa peryalcaHa jour 3aKOHOM O O0aBel.
HOM OCHTYpakly HMOBHHE I AHUA H 3aKOHOM O H3MeHaMa M AofMyHava 3akoHa O OGaBE3HOM OCH-
1ypakby HMOBHHE H ANLA, ‘WWijH mpeuiiulieH TEKCT mMpeAcTaBba 3aKOH O 0DaBe3HOM OCHIYpawy Y Ca-
obpahajy (,,CayxGenn aucr COPJ”, 6p. 15/65, 7/67, oan. 11/68).

(4) 3amTo je OA 3Havyaja MOABYhH Aa TY>KOEHH 3aXTeBH He IpaBe pa3AHKY NpeMa CTeneHy
KPHBHUE CONCTBEHHKAa MOTOPHOr BO3HAA, o0jacHHReMO HelITO KacHHj¢, KOA iH3Aarama Halller CraBa
O MpaBHOM IMMHTaky KOje Ce H3Aaxe.

(5) Buan, Ha mpumep, mpecyay 1. 4090/68 Oxpy>kHOr OpHBpPeAHOr cyAaa v Beorpaay i mpe-
cyay II. 1419/68 OxpysxHor mpuBpeaHor cyaa y Iloxapesuy.
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TyMauere MpOITHCa Tora YAaHa Y KOHTEKCTY uuraBe raase III (moa 1) 3axona,
KOja pervAuile y LEAHHH MaTePHjy OCHIyYpama CONCTBEHHKa MOTODHHX BO3HAA
OA OATOBOPDHOCTH 3a IITETe NMpHYHIbeHe TpehuMm AnnmMa.

Kao u cBaxH NMpoOITHC, TAKO K MpoIHc YAaHa 17. 3akoHa 0 0GaBE3HOM OCH-
rypawy y caobpahiajy 3axTeBa H-EroBO CHCTEMATCKO TyMaudele Y Be3H ca OCTa-
AMM oApeAGama 3aKOHa KOje DeryAHINYy MaTEepHjy OCHTyparba OA OATOBOPHOCTH
COICTBEHHKA MOTOPHHX BO3HAA.

Besyjyhu y uaany 15, cras 1 (23, craB 1) o6aBe3y ocurypatba OA OATOBOD-
HOCTH 3a LITETY YCAE€A CMPTH, IIOBPEAS TeAa HAU 3APaBha HEKOT AMIlAa HAH
VHHUINITEhA HAH OlliTehema Heulje HMOBUHE 3a YyNOTpeby MOTOPHOZ 803uUna Koje
ce pexucrpyje Ha TepUTOPHjH JyrocAaBHje OA CTpaHe KOPHCHHKA OAHOCHO
COIICTBEHHKA MOTODHOT BO3HAQ, 3aKOHOAABAll y CTaBY 2. H 3. Tora uaaHa (23,
cTtaB2) oApebyje 1ITa ce moApasyMeBa IIOA yNOTpedom OAHOCHO pezuctpayu-
joM MOTOpHOT 603una, Aa Ou y yaany 16 (25, ctaB 1), oApeAHO MojaM MOTOp-
HOZz 803una y CMHCAY 3akoHa. H3a TakBuX OApeAOH cTaBa 2. u 3. yaana 15. u
oApeAOu uaana 16. 3akoHa, Koje OAm>ke oGjalllkbaBajy H3BOP NPEAMETa KOjH
je TOKDHBEH OCHTYpameM H3 CcTaBa 1, yaaHa 15 — nirera yCAeA CMpTH, IOBpe-
A€ TeAa HAHM 3ApaBba HEKOT AHIla WAHW VHHINTEHmA HAH olITehiermha HeyHje HMOo-
BHHEe — CTOjH 4uAaH 17. 3akoHa, KOjH oApebyje, kako je Beh HanmoMmeHyTO, Aa ce
ocuryparseM OOyXBaTa LIEAOKVYIHA INTeTa KOjY je COICTBEHHK OAHOCHO KOPHC-
HHK MOTODHOT BO3HAAa AY’KaH HAaKHAAHMTH IO IPOIMCHMA OAHOCHO IIDaBHHM
OpaBHAHMAa O OATOBOPHGCTH, 2 KOja IPOH3HAA3H H3 YIIOTpebe MOTOPHOT BO3H-
aa. Ilpema TOME, TyMauewmeM oApeAaba yaana 17. v Be3n ca craBoMl, yaana
15. jacHo mpom3uAa3su Aa yaaH 17. oapebyje xoja je To mITeTa Koja je OCHTIV-
pameM obyxBaheHa YCAEA CMPTH, NOBPEAE TeAA HTA. KOjy oApebyje uaan 15.
3aKkOHa, OAHOCHO Aa LITeTa HAacTaAa YCAEA CMPTH, IIOBPEAE TeAa HUTA. oOyxBa-
Ta OHY KOjYy OH COIICTBEHHK OAHOCHO KODHCHHK MOTOPHOT BO3MHAa GHO AV’KaH
HaKHAaAWUTH MO MPOIMCHMa OAHOCHO IPaBHHUM IIpaBHAMMAa O OATOBOPHOCTH. A TO
3HaYH Aa Ce OCHIypameM oOyxBaTra lIITeTa IpOY3pPOKOBaHAa KPHBHUIIOM COIICTBe-
HHAKa MOTODHOT BO3HAAa M AeAaTHomhiy Koja CTBapa IOBHILIEHY OINACHOCT 3a
CPEAMHY OAHOCHO MOTODHHM BO3HMAOM KaO OITACHOM CTBapH (mpema OCHOBY).
To, Takobe, 3HaUH Aa ce ocUrypam-eM OoOyXBaTa H HMOBHHCKA H HEHMMOBHMHCKA
mrera (mpeMa BPCTH HakHaAe) (%) (7).

2. Ilpeamer 3akoHa 0 06aBEe3HOM OCHIYpamy Yy caobpaliajy, Beh u npema
CaMOM IOjMY, jecTe OCHIVpame COICTBEHHKAa MOTOPHUX BO3HAA OA OATOBODHO-

(6) Yaan 15. 3akoHa: KOPHCHMK OAHOCHO COINCTBEHHK MOTOPHOT BO3MAa Koje ce
PerucTpyje Ha TepHTODHjH JyrocAasuje Ay:KaH je OCHIYDAaTH Ceé OA OATOBODHOCTH 3a LUTETY
YCAEA CMDTH, NOBPEAE TEAZ HMAM 3APaBmba HEKOr AMIA MAH VHHILITEHA HAM olTeherma Heduje HMO-
BHHE KOjV NIPOY3POKYje NPH ynmoOTp €6 H BO3HAA, OCHM OA OATOBODHOCTH 3a LOTETY Ha POOH IpH-
MAb€EHO] Ha MpeBo3.

CmaTpa ce Aa je BO3HAO ¥V YmOTpe O H 3a BpeMe BOXKIE M 3a BPEME CTajalba Ha MyTY Y
TOKY BOJKIbE.

Pernctpanuuja MOTODHOr EO3HAQ, KAO M NMPOAYXKEHE PErHCTPalHje MOXKe CE€ M3BPLUMTH
TEK TOMITO Ce€ OPraHy HaAACKHOM 3a [eruCTpOBame OAHECE AOKa3 O 3aKAYUEHOM YTOBOPY O OCH-
Iypawmy Yy CMHCAy cTaBa l. oBOora yaaHa.

. Yaan MOTOPDHHM BO3HMAOM, Y CMHCAY OBOr 3aKOHa, CMaTrpa ce CBaKO BO3HAO
KOje IoAAe)ke OPOMHCHMAa O PErucTpauHjH MOTOPHOI BO3HAA.

Yaan 17. Ocurypamem ce obyxBaTa LIEAOKYIIHA IUTETA2 KOjy j€ CONCTBEHHK OAHOCHO KOPH-
CHHK MOTOPDHOT BO3HAA AY2>KaH HAaKHAaAMTH [0 NPOMMCHMA OAHOCHO IO NMpPaBHHM MPaBHAHMA O OATO-
BOPDHOCTH, a KOja MPOH3HAAa3H H M3 yloTpeGe MOTODHOT BO3HMAA.

(7) ..OcurypameM ce obGyXxBaTa M MMOBHMKCKA H HEHMMOBHHCKAa IITETa IIPOY3POKOBaHa yrio-
TpeGoyM MOTOpHOr Bo3uaa.”’ (OGjalmeme ua. 17-— npod. Ap B. JoBanosnha — B. 36upky npormca’
u3 obAacTH ocurypawa — ca objaunserwuma, Beorpaa, 1967).
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CTH 3a LuTeTe npuumbeHe TpehuM AmiMa (8). IIpemMa ToMme, Kako ce TO yodaBa
U3 HETOBHUX OApeAaba, 3aKOHOM O 00aBE3HOM OCHrypamy y caodpahajy pery-
AHLIY ce OAHOcH H3Meby ocurypasajyhiux 3aBoAa, 0OBe3HHKa OCHIYpakha H AHLA
KOja HIpeTpme IUTETY OA OOBe3HHKa OCHUIYpaiha — COICTBEHHMKAa MOTOPHHX BO-
3HAa IPH BHUXOBO]j ynoTpeOu. Y TOM CMHCAY YV 3aKOHY ce U TOBOPH CaMO O OCH-
rypaBayy, OCHIYPaHHKY (CCICTBEHMKY OAHOCHO KOPHCHHKY MOTODHOT BO3HAA)
u omreheHom Amuy (B. III raaBy 3akoHa) M O OocHIypamy OA OAFOBOPHOCTH
CONCTBEHHKA MOTODHHX BO3HAA KOja Ce DErHCTPYjV Ha TepHTOpHjH JyrocaaBuje
3a LITETE YCAEA CMPTH, MOBPEAE TEAA HAHU 3ApaBha HEK0Z AUYA UAH VHHILTEHA
uAu omrehema Heuuje uMoBHHe (B. yaan 15), kOja Auna 3akoH y 4aaHy 18.
MU Ap. O3HayaBa NojMoM ,,omtehena Auua”. Beh u caMo TO AOBOAHO jacHO YKa-
3yje Aa mpeAMeT 3aKOHA HHCY ITPAaBHH OAHOCH H3Meby ocurypaBajyhHx 3aBOAa
M 3ajeAHHLa COLMjaAHOT OCHIVPalba KOjH HACTajy M3 IUTeTa KOje IPOY3POKYjy
COIICTBEHHMIIM MOTOPHHX BO3HWAAa IIPH HHXOBOj YIIOTpeGH, OAHOCHO Aa 3aKOH He
peryAMille IpaBHe OAHOCe Mameby OcHrypaBajyhiux 3aBoAa M 3ajeaHuie (HAH
3aBOA2 3a COLMjaAHO OCHTYpake), HAH OBHX H CONCTBEHHMKa MOTODHHX BO-
3uaa (9).

3. YaanoMm 17. 3akoHa oapebeHo je Aa je ocurypaibeM obyxBalieHa ILTe-
Ta KOjy OH CONCTBEHWK MOTOPHOT BO3HAA OHO AV>KaH HAKHAAUTH MO IPOIMCH-
Ma OAHOCHO IO ITPaBHMM IIPABHAHMAa O OATrOBOpHOCTH. OBAe ce HaMmehie mHTamke
Ha KOje CYAOBH IPH VCBajamy TYXOGEHHX 3aXTeBa HE Aajy OATOBOD, KaAa Beh
yAaH 17. He TyMaye y KOHTEKCTY YHTABOr 3aKOHA: KOjH CY TO MPONUCU OAHO-
CHO npasHa npasuna 0 002080pHOCTU KOja OAPebYjy Aa je CONCTBEHHK BO3HAQ,
na THME H OCHTypaBajyhu 3aBOA Kao CYIICTHTYT ex lege, no uaany 18, concrae-
HuKa (OCHTYpaHHMKa) AV)KaH Aa MAATH 3ajeAHHIlaMa OHO WITO je HcnaaheHo
omreheHrMa O OCHOBY COLIMjAAHOT OCHTYparha Ha TepeT HOHAOBa 3ajeAHHILIA.
Koju cy TO MO3UTHBHH NPOIMCH HAHM NpaBHa IIpaBHAA HMOBHHCKOI IIpaBa H3
KOJjHX CYAOBH, No3uBajyhu ce Ha uyaaH 17, H3BOAE TakaB 3aKabydak?

4. CtaB cyAa O OCHOBAaHOCTH TY>KOEHHX 3axTeBa, 3aCHOBaH Ha YMH-SHHIIH
Aa 3ajeAHHMIIa HHje HHjeAHHM ITPOIIMCOM HMCKAVueHa H3 IpaBa Ha HaKHaAY IOTe-
Te mpou3allire M3 yroTpeGe MOTOPHOT BO3HAA OA CTpaHE CONCTBEeHHKa (A0 H3-
HOCa KOjH Cy HcrAahieHH OCHIypaHHIIMMa Ha TepeT GOHAOBA 3ajEAHHIIA), MOKE
CaMO Aa MOCAY>KH Kao TIPOTHBapIYMEHT TaKBOM CTaBY.

_ IIpe oAroBopa Ha H3AO’KEHH CTaB CyAa MO’KE€ C€ OCHOBAHO IIOCTABHTH IIH-
Tame, KOjH Cy TO IIPOIMCH IO KOjUMa Cy ocurypaBajvhiH 3aBoAH y obaBesu Aa
3ajeAHHIIaMa 3a COUHjaAHO OCHTYpakbe 1O OCHOBY HakHaAe wureTe (perpecHe
HCIIAaTe) HAaKHAA€ OHE M3HOCE KOjH Cy HMcraaheHH Ha TepeT GOHAOBA 3ajeAHHIIE
OCHTYparba, THME IUTO jé AHIE — CONHjaAHH OCHTYPAHHK IMPETPIEO IOTETY V
caobpahajHOj HE3rOAH OA MOTODHOT BO3HAQ.

Ha oBo mutame HaMehe ce jeAMHO Moryhum OATOBOp, Aa KaAa HHjeAaH
MPOIHC HE HCKAVUVje 3ajeAHHIle H3 NTpaBa Ha HaKHaAy 3a IUTETE NMPHYHILEHE

(8) 3akoHOM O OGaBEe3HOM OCHTypamy y caoBpahajy obaBe3Ho ce ocurypasajy: 1) nyTHHUH
Vv jaBHOM npeBO3y, MOCAaAe Ba3AYXONAOBAa W NPQpECHOHAAHH Barporaci — OA MOCAEAHUA HecpehHor
cAyuaja; 2) KOPHCHHIIH OAHOCHO CONCTBEHHLUH MOTOPHHX BO3HAAZ — OA OArOBOPHOCTH 3a lUTeTe
NMpHUHibeHE TpehHM AslHMa; 3) KOPHCHHIH OAHOCHO CONCTBEHHUH Ba3AYXOMAOBa — OA OATOBOPHOC-
TH 3a IuteTe NpHuMmeHe TpehuM Aunuma (wa. 1).

(9) IIpHMETHMO Aa Ce MOCA€ MNAKAHUBOr pasMaTpara 3aKOHCKOT TEKCTa OMPaBAAHO MOKe
NIOCTAaBHTH MNMHTAH:€ AA AH je 3aKOHOAZBall MOjMOM ,,KODHCHHK MOTFODHOI BO3HAQ'' XTeO Aa O3Haun
THTYAapa npaBa Kopuiihema HAH ynoTpe6OM MOjMa, AP’KaAall MOTOPHOT BO3HAA'' 062 KYyMYAaTHBHO.
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(POHAOBHMMA 3ajEAHHIIA YCAEA NOBPEAE COLMjaAHOTI OCHTYPaHHX YIOTPEOGOM MO-
TOPHOT BO3HAQ, HHTH UM GHAO KOjH NPOIHC Aaje NMpaBO Ha HAaKHAAY Te IITETE,
HMajy ce MPHUMEHHTH OHH IMPONHCH KOjH YONuiTe PEryAHWY MaTepHjy — ImMTa-
€ MpaBa Ha HaKHaAy 1TeTe GOHAOBHMA 3ajeAHHIIa OCHTYpaH:a.

5. IIpeMa THM IPOMHCHMA, KOjH cy caAp>aHH Yy OCHOBHOM 3aKOHY O Op-
raHu3antjyu 4 GUHAHCHPAKY COLIMjaAHOT OCHIypama, v raaBH VI, moA HacAoBOM
,HakHaaAa 1rere”, oapebeHo je Aa 3ABOAH umajy mpaBo 3aXTeBaTH HAKHAAY
1ITeTE NMpHUMIbeHe GOHAOBHMA 3ajeAHHIIa: 1) OA auya Koje je HamepHO HAU
KpajroM HenancromM TPOY3POKOBAAO INOBPEAY (COLHjaAHO) OCHTYPAHOr AMIIA
(waan 165) (19) (11); 2) oA opraHM3alHje HAH IIPUBATHOT IIOCAOAABLIA, VKOAHKO
cy GOAECT U NOBpeAa HAaCTAAH YCAEA TOTa IITO HHCY CIPOBEAEHe 00aBe3He Me-
pe XUTHjeHCKe H TeXHHUYKe 3allITHTe Ha paAy, HAH IITO HUCY HU3BpIIEHe Apyre
Mepe IpomHcaHe HAM HapebeHe 3a 3awTuTy rpabana, Kao M yCAeA TOra IITO
je pPaAHH OAHOC 3aCHOBaH Ge3 IMPOITHCAHOT NMPEeTXOAHOI 3APAaBCTBEHOI IIPETA€Ad
ca AMIIEM KOje IpeMa 3ApaBCTBEHOM CTawy HHje GHAO CIOCOOHO 32 paA Ha OA-
pebeHoM nocAy (uaaH 166); 3) VKOAHMKO je IITeTa HacTaAa YCAEA Tora IUTO HUCY
AaTH MOAALM HMAM CY AATH HEHUCTHHHMTH INMOAALH O UMibeHHIlaMa OA KOjux 3a-
BHCH CTHLAIb€ HAH OApebHBalbe IpaBa, YCA€A HEH3BplIEHa 3aKOHCKHUX, HAH
YTOBOpOM ITpey3eTe o0aBe3e Y BE3H Ca peXaOHAWTAIIHjOM HAH 3allOllLbaBarbeM
MHBAaAMAA HAH OCHIYPaHHKa 3a Kora je YyTBpbheHO Aa IMOCTOjH ONMAacCHOCT HacCTy-
narba MHBAaAHMAHUTETA, HAH KOMe je 300r 3ApaBCTBEHOI pa3Aora oApebeH paA
ca kpahiiM BpeMEHOM, Ka0O H OA OCHIYpaHHUKa KOjH je mpeMa HOCeGHHM IpOIH-
CHMa Ay’KaH AaBaTH OApebeHe MoOAaTKe y Be3H Ca OCHIYpAleM, Ila je IITera
HaCTaAa YCAEA TOTa INTO TH NMOAALM HHCY AATH OAHOCHO IITO CY AAQTH HEHCTH-
HUTH mopAauu (uaad 167); 4) Aa 3axTeBa OA OpraHH3auHje HAH IIPUBATHOI IO~
CAOAaBIla Aa HaKHaAM HcmAalieHH M3HOC Ha KOjU KOPHCHHK HHje HMao IIpaBO
VCAEA HCIIAATe HU3BpIIIeHe Ha OCHOBY HETAYHHUX IIOAATAaKa V MPHjaBH O CTYIakby
Ha TIOCA0 H YCAEA TOra ILITO HHUje IOAHETa IMpHjaBa O IMpOMeHama Koje uMajy
yTHIlaja Ha TyOHTaK HAW OOMM IpaBa OCUIYpaHHKa, UCTyNala OCUIYpaHHKa ca
TOCAa HAH INOAHETE IpHjaBe MOCAE MPOIMCAHOT poKa (yaaH 168).

Kao mro ce Beh youaBa, u mpema cBoMe nojMy OCHOBHH 3aKOH O opra-
HHU3aUjH U GUHAHCHpaby COLHjaAHOT OCHTYpama OApebyje Aa je meros Ipea-
MeT M HauWH ¢HHaHCHpama ofaBe3a 110 OCHOBY COLHjaAHOT OCHIypama. ¥ TOM
LAY je oApeADaMa NOMEHYTHX YAaHOBa 165—168. U peryAucaHo muTaiLe mpasa
Ha HakKHaAe 1TeTe GOHACBHMA 3ajeAHHIIa OCHTypama. Y THM oApeAGaMa Takca-
THBHO Cy HabpojaHH cAy4ajeBH IpaBa Ha HaKHAAV IlTeTe, KA0 H o0aBe3Ha AHlla
Ha HaKHaAY.

IIpema ToMe, H KaAa je GOHAOBHMa 3ajeAHHIIa ITPHUHIbEHA IUTETA YCAEA
yIIoTpeGe MOTOPHOT BO3HAQ, OHAA H NPaBO Ha HAaKHaAy LuTeTe mpHmaAa $boH-
AOBHMa 3ajEAHHIIAa TIOA OIMUTHM YCAOBHMa OApebeHHM y rAaBH VI OcHOBHOT

(10) Ao mavena OCHOBHOr 3aKOHa O OPraHH3alUMjH H (HHAHCHPAILY COLMjaAHOTr OCHTYPaiba
(,,CayxGeam ancr CPPJ'’, 6p. 52/67), nupema uyaany 165, cTaB 2. 3aBOAH CY HMaAd I[PaBO 3aXTeBaTH
HaKHaAy LUTETE HEMOCPEAHO M OA AHMLA KOje je MOBpEAY OCHIYPaHHKa MPOY3POKOBAAO KPHUBHYHHM
AEAOM.

. (1) Youasa ce Aa 3aK0H O OpPraHH3aUMjH H GUHAHCHpAlby COLUMjAAHOT OCHIVDaMa HE OBAA-.
umhyje 3ajeAHUUE COUMjAAHOr OCHIypalsa Aa OCTBAapYjy NMpaBa Ha HAKHAAy tureTe GpOHAOBMMaA, Beh
3aBoaAe 3a couujaaHo ocurypame. IloaceTHMo ce jowr u Ha TO, paaH jacHOhe TEPMHHOAOrHje, Aa 3a-
BOAH 3a COL. OCHIypaise HcmAahyjy OCHIVpaHHMLMMa H3HOCE H3 GOHAOBA 3ajEAHHLA, Ka0O H Aa CY
3a)eAHHLE OpraHH3allije OCHIVpaHWKa Ha oAapebeHOM HOADY4Yjy, Koje ynpaBaajy POHAOBHMA OCHIY-
PaHHKa KaoO MpaBHa AMLA, AOK 3aBOAH 32 COUHjaAHO OCHIYpaie, KOjH HMajy HCTH CyOjeKTHBHTET,
CIIPOBOAE COLMJAAHO OCHrypame Ha OApebeHOM moApyuYjy.
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3aKOHa O OpraHH3auuju U HHAHCHpaKy COLUHjaAHOr ocHrypawa. To he pehu
Aa 3aBOA HMa IMPAaBO Ha HaKHaAAV LITeTe NMpHYHibeHe GOHAOBHMA 3ajeAHHIIA OCH-
rypama M3 yriorpebe MOTOPHOT BO3HAA CaMO VKOAHKO je lUTeTa IpUYHIbeHa
HAMEPHO UAM KpajrOM HENnancHom U TO OA Auya Koje je HCTY HPOY3POKOo-
BaAO, OAHOCHO OA paAHe OpraHm3aliije VKOAMKO je HCTY MPOY3POKOBAO PaAHHK
Ha paAy HAH VY Be3H Ca paAOM, caraacHo oapeAbama OCHOBHOT 3aKOHa O paa-
HHUM oAHOocHMa (CT. 1. u 2, ua, 165). Ban TUX cAyyajeBa 3ajeAHHIIa ocHUTypama
HeMa I[TPABO Ha HaKHaAy uTere. IIpeMa ToMe, H Ty>XGEHH 3aXTEBH KOjH HMajy
OCHOB V HaKHaAH HITeTe NpHUMIeHe GOHAOBHMA YIIOTPEOOM MOTOPHOT BO3HAA
OCHOBaHH CY CaMO VKOAHKO CV LUTEeTe NMPHUYHILEHE OA AUYa KOje je HAMEPHO HUAU
Kpaj’OM HENa>kiOM NPOY3POKOBAAO JIOBPEAY OCHIYPaHOr AHIIA, T€ C& HCTH
MOKa3yjy Kao HCKAVYHBH OGBE3HHITM NpaBa Ha HaKHaAy LUTeTe rpeMa GOHAO-
pumMa (12),

OBAe ce oAMax MoCTaBhba M IIMTale Aa AH CY OCHTypaBajvhu 3aBoAM V
ob6aBe3l 3a MCHAATe ITEeTa NPUYMILEHHUX OA AHIIAa KOja CY HaMEPHO HAH Kpaj-
HOM HEMNa’>XIOM MPOY3POKOBaAa IIOBPEAY, IOLUTO CY HCTA OCHTYpPaHa OA OA-
TOBOPDHOCTH 3a IUTETe IpHUYHILEHE TpehHuM AHIHMa YNoTpeGoM MOTODHOr BO-
3HAA.

OaroBop 6u 6uO HeratuBaH. Aa 6 ocurypaBajyhu 3aBoA 6HO y 0GaBesH
3a HaKHaAy TaKBHUX LITeTa, MOpao GH Aa GYAe CYIICTHTYT COICTBEHHKA MOTOp-
HHMX Bo3uAa. CYIICTHTVLHja, Kao H cyOporamuja, mpeMa MpaBHHUM IPaBHAMMA,
HacTaje Ha OCHOBY 3aKOHa (ex lege cymncTHTYIIMja) HAM BO.ve CTpaHaka (yro-
BOpHa CVIICTHTYUHja). MebyTHM, Kako Hema mpommica KOjH Aajy OCHTypaBajy-
huM 3aBOAMMa NOAOXKaj CYIICTHTYTa Y IPaBHUM OAHOCHMa KOjH OH HacCTaAH
H3Meby 3aBOAA 3a COLHjaAHO OCHTYpame H AHIIAa KOja Cy HAMEPHO HAH KpPajHhoM
HEMNAa>XHOM IMPOY3POKOBAaAa IIOBPEAY COLIMjaAHHX OCHI'VPaHMKaA, MOITO 3aKoH
0 o0aBe3HOM OCHTypawmy vV caobpahajy KOHCTHTYMILIE CYIICTHTYLHjy caMO Y
KODHCT AHIla KOje HEMOCPEAHO MPEeTPpIH HITETY OA CONCTBEHHKAa MOTOPHOI BO-
3HAQ, jep 3aKOH HeMa 3a MMPEAMET IpaBHE OAHOCe u3Mebv 3aBoAa 3a COLMjaAHO
ocurypame M ocurypabajyhux 3aBoAa, Beh oBux u omTehieHHX AMIIa, Kako je
TO HampeA GAHMKe H3AOXKEHO, a YTOBOpAa V TOM CMHCAY HeMa, TO H IO TAKBHM
Ty>k6eHHM 3aXTeBHMa OCHIyVpaBajvhH 3aBOAM He OH HMMaAM IACHBHY AETUTH-
Malujy.

IIpuMeTHMO H TO, Aa OM LUTETY IPOY3POKOBaHY HaMEPHO HAH KpajHmoM
HEMa’XHOM CHOCHO KOHAYHO COINCTBEHHK MOTODHOT BO3HAQ, jep LUTeTE Y HEAH-
HH IPOH3HIUAE H3 TAKBOT 06AMKA KPDHBHIlE He NOKPHBAjy OCHTYpaBajyhH 3aBo-
AH HH KOA OCHIypama OA OATOBODHOCTH (13).

(12) Ha camo yTapbHBarbe IMpaBa Ha HaKHaAy IITETe Kao MpaBHE UHIbeHHLE H3 4uA. 165—168.
CXOAHO Ce MpHMeHYjy OMmuTa NpaBHAA OAHOCHO MDOMHCH O AEAHKTHOj OArOBODHOCTH H moceGHa
NMpaBHAa H MPONHCH O HAKHAAHM JITETE aKO HHCY V CVMPOTHOCTH ca OCHOBHHM 3aKOHOM O OpraHu-
3auHjH H PHHAHCHpaly COUMjaAHOr ocurvpama (ua. 170, cr. 2: ,,IIpn vrepbiBarky npaBa Ha HaKHa-
AY IOTETEe NPHYIHbCHE (OHAOBHMA 3ajeAHHLA CXOAHO ce MPHMEWVjy onura mMpaBRAa O Ha-
KHaAH LUTETE OAHOCHO Ba)kehH MPOMHCH H OArOBOPDHOCTH 3a HEAOMVIUTEHE PaAle H MpOIMYCTE APY-
Tora H O OATOBOPDHOCTH 3a IUTETY OA CTBapH, Kao H noceGHa MpaBiaa H OPOMHCH O HaKHaAll 1ITETE
VKOAHKO HHCV V CVTIDOTHOCTH ca oapeibama oBor 3akona'’).

OBHM MpPONHCOM Ce, AaKAe, He oApebyje Aa moceGHM MPOMHCH MOTY OAPEAHTH ApYTe cAvda-
jeBe TpaBa Ha HakHaAy IuTeTe GOHAOBNMA 3ajeaniue. To Huje HH moTpeGHO, jep je eBeHTvaiHa
OpHMeHa THX MpOMMCa OCAEAHNIa MpaBHe NpHpoAe jeAHor lex specialis.

(13) BuaerH uaan 14. ITpaBnaa 3a ocHrypame MOTOPHIX Bo3nAa 330P , BeorpaA’ H 9iaH 6.
IIpaBHAa 3a KOMOHIIOBAHO OCHrypame MOTOpHHX Bosuaa 330P |, JyrocaaBHja' v Bean yaaHa 4. 3a-
KOHa O 0GaBe3HOM OCHIypaky y caobpahajv, mpema Kome ce OAHOCH iBMmeby ocHrypaHHka H OCHIY-
paBada peryAMily yroBOpOM O OCHIVpakby.
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1I1. — Coyujaaro u ocuzyparse 00 002080pHOCTU 1KAO O8a NOCEBHA OCHO-
6a ocuzypara. — YCBajaleM CTAaHOBHINITA CYAOBa Aa Cy OCHrypaBajyhu 3aBo-
All v o0aBe3N Ha HaKHaAy lITeTe GOHAOBHMA 3ajeAHHI]a OCHIyparha, IMPOU3H-
mao OH 3aKMmdYYaK A 3aBOAH HeMajy HMKaKBHX oGaBe3a 3a HcCrAaTy U3 GOHAC-
Ba 3ajeAHHIIa OCHTYpara 3a CAy4Yaj HacTynaka IUTeTe IMOBPEAOM HHTETpHTETA
IHXOBUX OCHIVPaHHKa OA CTpaHe COICTBEHHKa MOTODHHMX BO3HAA.

O6aBesno ocurypame y cao6pahiajy KOHCTUTYHMCAHO je VIpPaBO Y LHAY
MOKpHBara IITeTa KOjy COLMjaAHH OCHUTYPaHHK TPIIH IPEKO H3HOCAa KOjH MY
ce HakHabyje IO OCHOBY COLMjaAHOr oCHrypara. Y IIDOTHBHOM, KaAa He O
6HAO 00aBE3HOr ocHMrypama Yy caoOpahajy, omreheHo Amue Gu yecto GHAO Y
HeMOTYRHOCTH Aa GyAe oGelTelieHO v lieAMHH, NOWITO ce U3 GOHAOBA 3ajeAHHLIA
IO OCHOBY COIIHjaAHOT OCHIyparha He IIOKPHBAjy CBE IUTETE KOj€ NMpPEeTPIH OCH-
rypaHuk. 3aTto je H 3aKOH O 00aBe3HOM OCHIVpawy y caobpahajy mpommcao
00aBe3HO OCHUTYpatbe€ CONCTBEHHKA MOTOPDHHX BO3HAa OA lITETA KOje& MpOoH3a-
by u3 muxoBe ynorpebe. O6aBe3HHM ocHrypameM, 6e3. o63Hpa Aa AM je com-
CTBEHHK BO3HAA MAATHO NPEMHjY OCHUrypama, obe3bebyjy ce cCpeAcTBa 3a Io-
KpHBatbe LITeTa Koje olTeheHO AMIle MpeTPI OA CTPaHe CONCTBEHHKA IIPH
vIIoTpe6H MOTOPHOT BO3HAa IPEKO H3HOCAa KOjH CY Beh AOGHAH IO OCHOBY CO-
LHjaAHOT OcHryDama. Ty AoAase MaTepHjaAHa IUTETA, Y BUAY OHeMorvhaBama
HalpeAOBakba, CMakeHe CIIOCOGHOCTH KOja He NMOBAAYH HHBAAHUAHTET IO OCHO-
BY 3aKOHa O HHBAAWACKOM OCHIYpamy, HEHMOBHHCKa LITETa HacTaAa Kao IIo-
CAEAMIIAa IIPETPILbeHHX GU3HUKHX 00AOBa, CTpaxa, NCHXHYKHX GOAOBa YCAEA
VHaKasKemwa, HAH CMPTH YAaHa yike nopoAulie. To jacHO MpOH3HAA3H H3 YAaHA
17. 3akoHa o 00GaBe3HOM ocuUTYpaiby v caoGpahajy, momro oH HMa 3a mpeAMeT
— TOBOPH O L[€AOKVIIHOj IUTETH KOjH OM CONCTBEHMK MMaO HaKHAAHTH AHLY
cuirefieHoM yIIoTpeGOM MOTODHOT BO3HMAQ IIPEMa IIPOIMHCHMA OAHOCHO NpPaBHHM
NpaBHAHWMA O OATOBOPHOCTH (B. 4A. 15, cT. 1), a He IITETH KM H3HOCHMa KOje je
3aBOA HCIAATHO H3 HOHAOBa 3ajeAHHIIa OCHTYpama, jep Te NMpaBHe OAHOCe 3a-
KOH O 00aBE3HOM OCHUTYpalby He PEeryAHIle HHjeAHOM CBOjOM OApeAOOM (14).

H3 Ttymauema, Aakae, H 3aKoHa 0 00aBe3HOM OCHIVpamy vV caobpahajy u
OcHoBHOT 3aKOHa O OpraHM3allHjH H GHHAHCHPAaKY COLUjAAHOT OCHUIYpakha Ipo-
HM3HAA3H A2 Ce€ Y KOHKPETHHM CAyYajeBuUMa HaKHaA€ lITETE PaAH O NMOKPHBAKY
LUITETE KPO3 mnocebide OCHOBE OCHIYpama: COLHjaAHO OCUIYpame M OCHIVPalhe
OA OATOBODHOCTH 3a LUTETE IPHYHIEHE OA MOTODHOI' BO3HAA IIPH H-ETOBOj VIIO-
TpedH, Koja je IO CBOjOj NPUPOAH OGAMraunoOHOIpaBHa (OATOBOPHOCT IO OCHO-
BY KPDHBHIIE H OATOBOPHOCT 3a OIIaCHY CTBap). 3aTO Y CAyYajy HacTyIiama lire-

' Te IIPOY3POKOBaHE OA CTPAHE CONCTBEHHKA MOTOPHOI' BO3HAA IIPH HETOBOj VIIO-
TpeOH, CBaKa OA NapHHYHHUX CTpPaHaKa CHOCH AE€O IUTETe IO IOCEGHUM OCHOBHMaA
OCHIYpama: 3ajeAHHIle IO OCHOBY COUMjaAHOr, a OcCHUrypaBajyhH 3aBOAU [0

(14) IToceGHo je murame KkaA NoBpeEeHH HHje coumjaaHo ocurypaH. Taaa je concrbeHHK
MOTOPHOT BO3HAA, NMa H 3aBOA Kao H.eroB CYNICTHTYT, AY’KaH Aa MOKPHje M ouy IUTETy Koja 6H ce
HaKHaAMAa H3 (OHAOBa 3ajeAHHLe ocurypaka. OBO ca Tora pasaora, jep ce paad o oureheHoM
KOjH HHje COLM)JaAHO OCHTYDaH OAHOCHO HEMa OCHIypame II0 TOM OCHOBY, a uAaH 17. 3akona mpea-
puba obaBeay Ha HaKHaAy LEAOKVIIHe IUTeTe, KOja Ce MMa HAaKHAAHTH IpeMa NPIMHCHMa OAHOCHO
MpaBHHM MPaBHAHMA O OArOBOPHOCTH. IlomITO mMprMeHa mpomHca OAHOCHO MPaBHHUX MPAaBHAA O OA-
FOBODHOCTH, KOjH He npeABibajy Aa je CONMCTBEHMK MOTOPHOT BO3HAa y 00aBe3u Aa HAKHaAM LuTe-
Ty Koja ce HaKHabyje H3 ¢OHAOBAa 3ajeAHHLA OCHrypama, He AOAa3M y 063up, nowTo ce oultele-
HOM 1UTEeTa He HaKHabyje HM y AeAy M3 THX (OHAOBA, TO je COMCTBEHHK OAHOCHO OcHrypaBajyhu
3aBOA AY’KaH HaKHaAUTH TakBYy IUTeTy, KOjy HHaye He 6H MOpao Aa je owrehieHH couMjaAHO
OCHrypaH.
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OCHOBY OCHI'ypamha OA OATOBOPHOCTH, KOja MM je HaMeTHyTa 3aKOHOM O 00aBe3-
HOM OCHI'ypawy Yy caoGpahajy.

MebyTuM, H3AOKEHO He HCKAVUyje npaBo ownrteheHor Aa u3abepe obe-
wrehiele v LIeAMHH OA ocurypaBajvher 3aBoAa. KoA mrera HacTaAHX OA YHO-
Tpe6Ge MOTODHOT BO3HAA paAH Ce O mpaBy olTeheHOr Aa no ABa pa3AHYIITa
OCHOBa 3axXT€Ba HaKHAAy lUTeTe, C TUM Aa II0 OCHOBY COLIHjaAHOT OCHIVpamwa
HMa CaMo IpaBa KOja OATOBapajy IPOIHCHMa O HAKHAAM IO OCHOBY COILIHjaAHOT
ocurypama (usan 171. OCHOBHOr 3akoHa O OpraHHM3allHjH U PHHAHCHpawy CO-
LHjaAHOT OCHTYpama), a MO MpOIMHCHMA O O0aBE3HOM OCHTYDaly Ha LIEAOKVII-
Hy wteTy. TO 3HauM Aa Cce OBAE paAu O KOHKVPEHUWjH Ipasa olTeheHHKa Io
ABa OCHOBa YV AE€AY KOjH OATOBapa IUTETH Koja OH GuAa HcnaaheHa u3 GOHAOBA
3ajeAHHIle OcHTyparba. HMCIAaToM IITeTe Ha jeAaH OA H3AOKEHHX HaddHa, Me-
byTiM, He peluaBa ce rmTame KOjH he cybjekaT H y KOMe AeAy CHOCHTH IUTETY
HaCTaAy YIIoTpeGOM MOTOPHOT BO3HAA OAHOCHO NIPaBHH OAHOC H3Meby ocHrypa-
Bajvhux 3aBoAa H 3ajeAHMIIa ocuTrypama. IlOIITO je mMpeAMeT OBHX H3Aarama
YIpaBo OAHOC H3Meby 3ajeAHHIIa oCHIypama H OCHTYpaBajyliix 3aBoAa, HaCTao
HCIIAQTOM A€Aa HITeTe U3 GOHAOBA 3ajeAHHIIa OCHTVPara, HHCMO CE MOTAHM Ae-
TasHMje VIVIITATH y IMTalke MpaBa H360opa orureheHHKa.

IV. 3axmyuax. — IIpecyAae Kojuma ce vcBajajy Ty>KOGeHH 3aXTEeBH 3ajeA-
HUIIE 33 COIMjaAHO OCHIVDAIE 3a HCIAATY OHHMX M3HOCAZ KOjH OAroBapajy H3HO-
cHUMa Koju cy HcrmaaheHH Ha TepeT ¢$aHAOBa 3ajeAHHIIA COLIHjAAHOT OCHIypakba
3a cAy4Yaj NMOBpPEA€ TEAECHOT HHTETpUTETA OCHTVPaHHKa OA COIICTBEHHKAa MOTOP-
HOT BO3HAQ, NMOLUTO HEMajy CBOra OCHOBa y 3aKOHY O 00aBE3HOM OCHTYpamy V
caobpahajy HHTH Y TO3HTHBHOM IPaBV V LIEAMHH, 3aCHHMBAjy Ce Ha IIOTPELIHOj
NPHUMEHH MaTeEpHjaAHOr ITpaBa.

3acHuBajyhH ce Ha MOBpEAH MaTEpPHjaAHOT ITpaBa, TaKBe ITPECVAE Ce HMa-
jy TpeTupaTH, 3ajeAHO ca 3aXTE€BHMa [0 KOjHMa ce AOHOCe, Kao NOKyllaj mpo-
IIMpelba [paBa Ha HaKHAAy lITeTe POHAOBUMA 3ajeAHHIa OCHTypaiba IPEKO
OHHMX KOje HM je 3aKOHOAaBal] IIPH3HAaO — Ha lUTeTe KOje CYy IMPOY3pOKOBaHE
vcAeA HexaTa (B. yA. 165—170). OcHOBHOr 3aKOHa O OpraHH3allHji H GHHAHCH-
pamy COLIHjaAHOT OCHIypama). Apyro, 3Haue Nokyiuaj mpeGalHBarba HakHaAa
cBux wTeta (6e3 003Mpa Ha CTENeH KPHBHIlE) HACTAAHX YNOTpeGOM MOTOPHOT
BO3HAA HCKAYYHBO Ha GOHAOBe OCHTypaBajvhux 3aBoAa, Ha CybjekTe, Koju Vv
NPOIIECHOITPABHOM CMHCAY PEYEHO, HHCY NMacCHBHO AETHTHMMCAHH Y THM CIIOPO-
BHMa, T€ [IOCTaB»ajy IHTame GyHKUHje GOHAOBA 3ajeAHHMIla OCHTYpaiha, na H
COLIMjaAHOT OCHTYparba Kao HHcTUTynMje. IIpeMa cBOMe AejCTBY TaKBe Ce HIpe-
CYAE€ CTOra MOTY OKapaKTepHCaTH Kao NpEeLEAEHT, H TO Yy CBOM HEraTHBHOM
CMHCAY.

Ap Josan Crasmnuh

JEAAH TIOTAEA HA ITIPHMEHY HHCTHTVYTA CAV>KBEHOCTH

CAy:KOEHOCTH Cllapajy vV KaTeropHjy CEKTOPCKHX IpaBa Koja CBOM TH-
TyAapy Aajy oBaaimhema Aa Tyby CcTBap KOPHCTH HAHM yroTpebaaBa y U3Bec-
HOM CMHCAY, HAH 3a0pamyje BAACHHKY Aa TY CTBap KOPHCTH Y H3BECHOM CMH-
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CAY M o0uMy. 3HauH, CAY>KOEHOCT je 3a BAACHHKA CTBapH TepeT, OrpaHuYerhe
CBOjHHE.

Kopmuihiere CAY>KOEHOCTH je YV HENOCPEAHOj BE3H Ca CBOjHHCKHM OAHO-
CHMa, a KakO OBH OAHOCH HHUCY CTAaTHYKH Beh H3AOXKEHH HENpeKHAHHM IIpOMe-
HaMma, Koje MOHEKaA AOBOAE H AO CYACKHX CIIOPOBa, TO jé AOTHYHO IPETIIOCTa-
BHTH Aa UMa CIIOpPOBa U IOBOAOM KOpHINEewa IIpaBa CAY>KGEHOCTH.

1. Y najsehieM Gpojy cAyuyajeBa BPEAHOCT CIIOPOBA CAY>KGEHOCTH je MaAa.
30or Tora ce BeAHHOM APYTOCTENEHU IIOCTYIaK 3aBplllaBa KOA OKPY>KHOT CYAQ.
Ta wibeHHIIA KaO H HENOCTOjarme NMO3UTHBHUX Npolmca nobybyje uHTepec Aa
ce OANYKE HCIIHTA M CarA€Aa IpHMEHa OBOT IIPABHOT HHCTHTYTAa Y CaBPEMEHO]
CYACKOj NMpaKCH, Makap H Ha jeAHOM V>KeM IIOApPVYjV.

V ToM UHAY H3BpIlleHA je aHaAu3a oApebeHor 6poja MapHHYHHX IpeEA-
MeTa CAY>KOEHOCTH KOA OKPVY KHOT CyAa. AAH, IIOLUTO Ce NMpHAHYaH Opoj cro-
poBa 300r HeyAarama >kaAGe HAH NOpaBHala CTpaHaKa 3aBplllaBa KOA IIPBO-
CTEIIEHOT CYAa, HY)KHO Ce HaMeTHvVAa ofaBesa [MpoyuyaBaiba NpaKce M OMUTHH-
CKOT' CyAa. 300r pa3sHOBpPCHE €KOHOMCKE CTPVKTYPEe M IIPHAWYHO BEAHKOT Gpoja
napHUlia Ha TIOMEHYTOM IIOADVY]jY, 32 HCIHTHMBawbe Cy y3eTH OIMITHHCKH CYA Y
Baany u Oxkpysxuu cyA vV IIpokymary. — CBe 0AAYVKe OKDYIKHOT CyAa Koje ce
OBA€ NOMHIGY OAHOCe ce Ha OKpy>KHH CVA V IIpOKyInbY, @ OAAYKE OMUTHHCKOT
cyaa Ha OmuruHCKH cyA v Baamy. 3a nocMarpame je obyxBahieH IepHOA OA
1951—1962. roaune. Ilperaeaano je 198 mpeamera. Ilo roanHama, 6poj crnopoBa
ce xpehie Aocta yjeAHaueHo — 15—18, aau v mepuoAy 1953—1955. oBaj 6poj
je 3HaTHO BehH, Tako Aa AocTike nudppy oA 30. BepoBaTHO OH jeana mmpa
aHaAH3a oMmoryhuAa Aa ce mpelnusHHje MCIHTAjy CTBapHU Y3pOIM KOjH H3a3u-
Bajy CnopoBe oBe Bpcre. MebyTHM, TaAa Y O4YM 3HaTaH nopacTt Gpoja croposa
Y BpeMe KaAa je AOLIAO AO mnoBeharsa LieHe 3eMAH H HEMOKPETHOCTHMA YOITITE,
OAHOCHO KaAa je OHO IOpacTao HHTEpEC 3a 3eMAY H HENOKPETHOCTH. YV TOM
nepHoAy (1953—1955) samaka ce H3pa’kKeHHja INojaBa 3ay3HMarba IOACKHX
cAyXGeHUX OyTeBa M cMeTamba Kopuinhemwa npaBa cAykbGeHoctH. Y Ty>xGaMa
ce BpAO uecTo cpehy HaBoAH Aa je MH moopao cAy»xGeHH IYT KOjH BOAH Y
HMale TY/KHOLA, 3aTHM Aa je TY>KEHH H3pHAa0 IYT KOJjHM je TY>KHAAall Mpo-
Aa3HMO 3a.CBOj BHHOTPaA M APVYIH CAHYHH IPUMEPH.

2. CAyKGeHOCTH Ce Kao M CBOjHHA CTHYYV Ha ABa HayWHA: OPHIHHApHO
H ACPHBATHBHO, A€pHBAaTHBHO CTHIlalh€é BpIUHM C€ ITYTEM IpaBHOT mocAa (yro-
BOPOM HAHM TECTAMEHTOM), a ODMIHMHADHO ITYTEM OAP’Kaja HAM €KCIPOIpHjallH-
jOM, OAHOCHO Ha OCHOBY CYACKE OAAVKe. YV CTBapH OCHOB Y ILIHPEM CMHCAY 3a
ofa HauHHa CTHUllalha jECTE 3aKOH.

KapakTepucrtuuHa je uumeHunija Aa je Beanka Behuna (70%) cay:xGeHo-
CTH KOA BOBeHHX CIopoBa, GHAO Aa je ped O CMeTlbaMa WAH YTBpbHBamy Ipa-
Ba, CTEUeHa HA OPHIHHApAH HayuH, H TO VIAaBHOM OApXkajeM. , Tyxxuaan ce
CAY’KHO CIOPHHMM IIYTEM 3a IPOAa3 KOAHMa H CTOKOM OA Kako maMTH. Tyoxe-
HUK Fa HHje y Kopuiuhewy OBe CAY>KGeHOCTH HHKaA oMerao”’. Oaayka OKpyx-
Hor cyaa Op. I'x 136/52. Cauuno caapxu u Oaavka OmMUTHHCKOr cyaAa. Op.
I'433/53, v K0joj ce Kake Aa ,IyT IOCTOjH OA BajkaAa”. HcTH mpaBHH OCHOB
CTHLaha HaAa3H Ce H Y OAAyKaMa Ormmurunckor cyAa I-223/54, I-376/54, T-97/55,
u v Oaayim OkpyxHOr cyaa I'k-56/56, v K0joj je 3aHMMAHBO H3HeTa OAGpaHa
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TY’KEHHX: ,H3PDHAAAH CY 3aTO IUTO MM NpPOAABAll NIPHAHKOM KVINOBHHE HHje
PEKao Aa MOCTOJH CTapH IVT a NOLITO je TO HHXOBa CBOjHHa HMajy mpaso.”
3ana’keHo je Aa CAYKGEHOCTH Koje cy KOHCTHTYHCAaHe eKCIpPOIpHjaliy-
joM HHCy OHAe IpeAMeT CIOpOBa IpeA CYAOM. 3HATHO je Mame CAY’KGEHOCTH
CTEYEeHUX NMpaBHUM 1OcAOM (oko 30%) Kkoje cy GuAe mpeAMET CropoBa.

Hajuemhu npaBHH OCHOB (THTYAYC) KOA CTHIAma CAYKOGEHOCTH jecTe
YTOBOP O KVTIONPOAAjH, 3aTHM ITHCMEHO O A€O0H HAHM CYACKO pelLIele O AeOOH.
IIpaBHUM ITOCAOM, AaKA€ CIIOPa3yMOM CTPaHakKa, OCTaBA€H je NMYT 3a MOBAACHO
A0OpO HajBuine 360r Tora LUTO je HeKH of0jeKaT GHO Y CYCBOJHHHM Ma je jeaaH
OA CYBAaCHHKa CTEKAaO NMpPaBO CAYKOEHOCTH v Ludy Kopuinherwa cBor AoGpa.
Tako HaaasuMo y jeAHOM cavyajy Aa je MH nokaonno AM jeAHy mapueAy
3a KyBHH DAall, aAHd je HCTOBpeMEHO KOHCTHTVHCAO IpPaBO CAY>KGEHOCTH Npo-
Aa3a M 3axBaTama BOAE H3 OyHapa KOjH Ce HaAa3d Ha NOKAOHK-EHOj MNaplLieAH.
Kachuje noxaoHoAaBall je AOBEAEGH Y CHTyalHjy Aa ce o6paTH CYAY DaAH 3a-
LITHTE CBOT IpaBa CAY>KOeHOCTH 300r cMeTrama Kopumihema mpoaasa. — OA-
Ayka OmurHHCKOr cyaa I-6p.184/54.

CAY>XOEHOCTH HacTaA€ OAHOCHO CTe4YeHe IPaBHHM IIOCAOM MOIYy OHTH
YCTaHOB&EHE H Ha oApebeHo Bpeme. TakaB MpHUMep Npyska oAayKa OIMUITHHCKOT
cyaa I'Bp. 590/52, rAe BHAUMO Aa je CAY>KOEHOCT YCTaHOBMAbEHA CYACKHM pelile-
1beM O Ae0OH Cca POKOM Tpajama OA jeAHe roauHe. OBakBe ,IpUBpEMEHE CAVIK-
6eHOCTH” De3YATaT CY HelpeCcTaHHX IPOMEHA Y CBOJHHCKHM OAHOCHMAa OAHO-
CHO NpPOMEHa Y €KOHOMCKOj CTPVKTYpH. BehuHa Tako credyeHUX CAY>XOEHOCTH
Koje cy OHAe NpeAMeT Cropa OAHOCH Ce Ha NpaBO 3axBaTalba BOAE HMAH Ha
ropyuthewe cayskOeHor myra.

TIpHABKOM AOKa3HBaiba IPABa CAY’KOEHOCTH IPEA CYAOM 3amMa’keHo je
Aa ce TO MHOTO Aakllle IIOCTH3aA0 KaA Cy OHAe Y IHMTamy CAY>XOEHOCTH cTe-
YeHe NPaBHHM ITOCAOM HEro Kaa cy GHAe NOCPEAH CAYKOEHOCTH Koje Cy creve-
He oApxkajeM. KoA CAy’KGEHOCTH HAaCTaAMX AEPHBATHBHHUM ITYTEM CTPaHKE ce
06GHYHO NMO3HBajy HA YTOBOP HAH CYACKO peHiele O ACOOH. AAH, KaA HCTHUY Aa
CY OBO IIDABO CTEKAE OAD’KajeM, Kao AOKa3sHO CPEACTBO CKODO. YBEK, aKO He
H JEeAMHO, CTpaHKe HaBOAe cBeAoke. KoA TakBux mpumepa y Tysk6aMa ce oOHYHO
nouHmwe HaBoAMMA: ,,OA KaKoO MaMTHM KOPHCTHM Taj MYT 3a NMPOAa3 AO CBOT
uMama.” 3aTuM, ,,Buiile 0A 50 roAuHa’”, HAH ,,jOLI MOJH NTPEITH OABOAHAH CY BOAV
ca TOr ja3a 3a HaBOAWaBambe Oaunre” u cA. He tpebGa mMHOro Hamopa Aa 61 ce
VBHAEAO Aa OBAKBO H3HOIIEHE AOKa3a 3aAaje AocTa Telnkoha CYAy Aa NpaBHA-
HO YTBPAH UHILEHHYHO CTalb€ H IPaBHH OCHOB, a THME H IIOAAOTY 32 AOHOLIE-
e NMpaBHAHE OAAVKE O TY>KOGEHOM 3aXTeBY.

3. IlocToje ABe BpPCTE CAYXKGEHOCTH: CTBapHe H AuuHe. CTBapHe cy 6poj-
HHje a AMYHe TaKCaTHBHO oApebeHe. Fbux HMMa YKYIIHO 3: MAOAOV:KHBaM€, YIO-
Tpeba H cTaHOBame. Y CaBpeMEHHM ADVILUTBEHHM OAHOCHMa AMYHE CAVKOEHO-
cTH HeMajy BehH 3Hauaj, aAW 3a cTBapHe ce TO He 6H Morao pehin. 3aBHCHO 0A
KpPUTEpHjyMa MOCTOjH BHIIIE BPCTa CTBApHUX CAYKOeHocTH. Iloaeaa Ha mojeAu-
He BpPCTE MO’Ke MMaTH He CaMo AOKTpPHHapaH Beh H BEAMKH 3Hayaj 3a mpak-
THYHY NPHMEHY HMHCTHTYTa CAyXGeHocTH. HaBemheMo HajBaskHHje Koje CY
npumeheHe y aHaAH3H CYACKHX OAAYKa. Ca TAeAMIITa CaAp;KHHE IpaBHE HOp-
Ale Koja Aaje oBAaumherme BAACHHKY MOBAACHOT A0Opa OAHOCHO Hapebyje y3Ap-
JKaBalb€ OA YTOTpede CBOje CTBapH Y HM3BECHOM CMHCAY BAQCHHKY IOCAYYKHOT
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A06pa, CAY>KOGEHOCTH ce AeAe Ha NO3UTHBHe M HeraTHBHe. HeratuBHe cAy»xGe-
HOCTH HHCY Ce YeCTO IOjaBbUBaAe, MaAa HX je 6HAO Vv CYACKO] mpakcu. Ha mpu-
Mep: BAAaCHHK je HaGauao 3eMbdy Ha CAYKOEHH NYT Ma MY CYA CBOjOM OAAV-
KOM ,HaAake Aa omorvhu HecMeraHo Kopuuiliewe myra — Oaayka OmuTHH-
ckor cyAa I'-389/52”. Camuny cutyauHjy HaAasumo H y Oaayuu T 337/53 u Oa-
Ayuu OxpysxHOr cyaa I''k490/52. HeratuBHe CAY>KGEHOCTH CY ce OGHYHO I0jaB-
sUBaAe paAu 3abpaHe HU3BeCHe aKTHBHOCTH OAHOCHO KopHUIlierma NOCAYXKHOT
AoGpa Ha oApebeHH HauMH, Kao IITO je OTBapake IPOo30pa, 3aTHM 33aXTEB Aa
ce 3a6paHH N0AM3amse 3TpaAe KOjOM Ce 3aKAama CBETAOCT, 3aXTEB 32 VKAAKahe
3acabeHe >xuBe orpape H cA. — ,0AOHja ce TyX0eHu 3axTeB Ty’kHona AA
KOoju je Tpaxkuo Aa TyXeHH TC usMmectH 3a 4 A0 5 Merapa HOBOIIOAHTHYTY
3rpaAy jep My OHa 3aTBapa ca 3allaAHe CTpaHe ABa IIpO30pa Ha HEroBOj 3rpa-
AH Cca KOje MY jEAHHO AOAQ3H CBETAOCT V 3rpaAy’ ..., CVA HaAa3H Aa HE MOXe
OHTH pedH O CMeTamy HEKOI NpaBa jep CY 3rpaAy IOYEAH HCTOBPEMEHO Aa
MOAIPKY @ OH MY je CKpPEHYO NMaXKiy Aa Ha TOj CTPAaHHM HE OCTaBha IIPO30DpeE.
A HHaue je MOTao Aa OTBOPHM IIPO30p Ca HCTOYHe cTpaHe.” — OaAyka OmurTHH-
ckor cyAa je I-591/52.

3aTHM, HMaMO CAY>KGEHOCTH jaBHE U CKpHUBEHe, IIPeMa TOME Aa AU je
HUXOBO BpILIE€ BHAAUBO HAU HUje. YTAABHOM CVY IO3UTHBHE jaBHE, a HEraTHB-
He ckpuBeHe. KOA MO3UTHBHHX C€ IHHXOBO BpILEHE HCIOMdaBa oApebeHuM paa-
1haMa, a KOA HEraTHBHHX Ce TO MO’Ke NMPHMETHTH TeK ca IIOBPEAOM IpaBa, cMe-
TaleM KopHuuhierwa CAy>KOGEeHOCTH.

ITocTtoju moAeAa cAy>KOEHOCTH Ha KOHTHHVHpaHe H AMCKOHTHHVHpaHe.
Haraeaa Aa oBa moaAeaa Huje Oe3 ocHoBa. IIpe cBera oHa MO)Xe HMAaTH ITpax-
THYaH 3Hayaj IPHAMKOM YTBpbHBama KapakTepa jeAHe CAY>KOEHOCTH, a Hapo-
YHTO KOA AOKa3nBala Aa je CAY’>KOeHOCT Kao mpaBo 6uAa kopuinheHa. Buao
je cayuajeBa Aa je Ty>KEHHMK OCHOpaBao TYIKHOIY Aa je CAY>KOEHOCT KOPHCTHO,
MaAa je OUMrA€AHO A2 je TV KHAall 3060r cBOjHX moTpeba paAu KopHiuhiewa CBOT
Ao6pa To Mopao uMHHTH. Hamme, mpHAHKOM AeoDe HEITOKPETHOCTH YCTAHOB/e-
HO je IpPaBO IIpOAa3a NPEKO ABODHIITA. TY>XEHH je OCIOPHO NOCTOjake OBOT
IpaBa HaBOAHO 3aTo” HITO ra TY»KHAAll HHje HMKaA KopHcTHOo. Kaaa cy My
TIpeAOUeHe CTBApHE HEHOCPEAHE OKOAHOCTH, TYXKEHU ce GpaHH Aa VKOAHKO je
TY’KHAALL H IIPOAA3HO OHAR j€ TO BEPOBATHO YHHHO HOHY KaAa ra HHKO HHje
BHAeO. — Oaayka OmuruHckor cyAa I'-361/56 u Oaayka OKpPYKHOT cyAa
T>x-555/56. CAMYHK IIpHMEPH HMCY TaKO DETKH IIPEA CYAOM, Ila OBa II0jaBa HAE
'Y NPHAOT VBa’KaBamwy IMOAEA€ Ha KOHTHHYMpAHE H AMCKOHTHHYUpaHe CAyxGe-
HOCTH.

3aHHMMDHBO je TAGAMILTE CYyAa IIPeMa BpPCTaMa CAY)KGeHOCTH, $OpMyAH-
CaHO y 00pasAOKeHmYy OAAVKA IIpeMa KOME ITOCTOje CEe30HCKE M TpajHe CAYXK-
GeHoctr. Haume: ,Morao GH ce 3aKAVUHTH Aa CE V OBOM CAyYajy paAu o ce-
30HCKHUM CAY>XOGEHCCTHMa KOje Ce M0 CBOjOj NMPHUPOAH H OOHUMY Da3AHKYjV OA
CTaAHe cAyGeHocTH myTa.”” — Oaayka OxpyrkHOr cyaa I'x-612/63. OBa Bpcra
CAY>KGEHOCTH He HaAa3H CBOje MECTO VY NPaBHHM IPAaBHAHMA HHTH Y MPaBHOj
TEOPHjH, IIpe CBera 3aTo ILUTO CAY>KGEHOCT Kao CTBApHO IIPaBO He MOjKe OHUTH
CTAAHOT HMAH CE30HCKOT KapaKrepa. Apyro je miramwe BpeMeHa H o6HMa KOPHIL-
hemwa Tor npasa, koje He yTHUYE Ha caM KapaKTep CAY>XGEHOCTH.
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V CYACKOj IpaKCH KoOja je 6HAa IpeAMeT Halllel IIoCMaTpaka HajHCTaK-
HYTHj€& MECTO 3ay3eAe CY NMObCKe CAYIKOEHOCTH, a Y NOTAeAy o0jexara Ha KOjH-
Ma ce BpLIM OBO IIPABO KOA NMOACKHX CAY’KOEHOCTH CTale je H3TAEAAAO OBAKO:

— Kopumheme myTeBa KOjH CY jJEAUHH IpHAa3 MOBAACHOM AOODY H3HO-
cH 76%, a VTAQBHOM CV V IHTalkY Y3aHH ITOSCKH CAY)KOEHH IYTEBH KOJH CAYXe
2a IMpoAa3 NELIMIe H npeBo3 nAoAoBa — Oaayke omuruHHCKOr cyAa I-151/52,
I-152/52, I-589/52, T-208/53, TI-351/54, T-98/55, T-361/56, TI-714/59, T-608/60, u
I-839/61. Oaayke Okpy:xHOr cyaa: I'x-136/52, I'x-303/54, T'>x-24/55, T'>x-609/56,
T'>k-358/58, T'>x-729/58, T'>k-791/59, I'x-736/60 u I'>x-737/61.

— V3aumame BOAE Ca H3BOpa HAHM U3 GyHapa YecTo ce II0jaBAHBAAO ITPEA
CYAOBHMa Kao ITpaBo CAy>kGeHocTH (oko 15%). Y toM cmmcay cy oaavke Om-
LLITHHCKOT cyAa: I-281/51, I'-590/52, T-37/53, T-171/53, I'-184/54, T-199/55, T-1057/55,
T-544/56, I-717/61, u T-357/62. Oaayke OxpyskHor cyAa: I'»x490/52, T'x-21/53, u
T'>x-609/56.

— Octase cAy>kOeHOCTH H3HOCE OKO 9%. YV OBy Ipymy AoAase cAy»kbe-
HOCTH KaO WITO Cy orBapambe mpo3opa Ha Kyhu (Oaayka OMmUTHHCKOT cyAa
T-591/52), oaBobeme Boae mpeko Tyber 3eMaminra (Oasyka OmUTHHCKOT cyAa
T-1057/55 u Oaavka Oxpyxuor cyaa I'>x-609/56), oaBoberme H3BODCKE BOAe lLie-
BmMa (Oaavka OmuruHCKOr cyAa I-544/56), mpokomnaBaibe KaHaAa 3a HaBOAMbA-
pame 3eMapumuta (OAAyka OmoTuHCKOr cyAa I-634/58), 3axTeB 3a yKaamame
crabara GarpemoBux capnmria (Oaayka OmotiHCKOr cyAa I-768/58 u Oaayka
OxpykHOr cyaa I'k-638/61). 3atuM, vV OBY IPYIIV AOAa3e H CAY>KOGEHOCTH Kao
LITO je 3axXTeB Aa ce 3a0paHH NOAH3ame CTaje y OAM3HHH OvHapa, Aa He OH
AOLIIAO A0 3arabuBarsa BoAe 3a mhie (Oaayka OmuruHckor cyaa I'483/62).

4. Ca rAeAullnTa KapakTepa IMOAHETHX TY>KOH V HCIIHTHBAHOM II€PHOAY,
CyAHje cy umaAe cAeAehe BpcTe cropoBa: Ha mpBoM MecTy ce Harase Ty>kKOGeHH
3aXTeBU 300r CMeTarba KopHIhiewa IMpaBa CAYKOEHOCTH, 3aTHM AOAase 3axTe-
BH 3a KOHCTHTYHCalhe ITpaBa CAYKOEHOCTH H, Ha Kpajy, 3aXTeBH 3a VKHAAE
cAY>KOEHOCTH, Kao H 3a yTBpbHBalbe Aa He INOCTOjH TaKo IPaBo.

CnopoBH BObeHH y IIHAY VKHAAMa IpaBa CAY>KOEHOCTH jaBmaAH cy Cce
HajBHIIlE H3 MOOYAE Aa CE MOCAYXKHO AOOPO OCAODOAH Tepera. AAH, HMa CAyYa-
jeBa Aa je rAaBHM Y3POK A€XKao Yy TOME IITO BAACHHK OAHOCHOr Aofpa HHje
V AOBOAHOj MepH IOLITOBAO HAauyeAO PECTPHKIIHje CAYXKOEHOCTH.

Koa crnopoBa 3a yrBpbHBame HAH IIPH3HaBame IIpaBa CAYXKOEHOCTH Ka-
PaKTEPHCTHYHO je TO AA CY YV CYUITHHH 4Yelthe OHAH Yy NMHTaKy 3aXTEBH paAH
CaHKIHOHHCaKa Nnocrojeher, creueHor mpasa, a Maka paAH KOHCTHTYHCAra HO-
BOr IpaBa CAy>X6GeHocTH. Y BehuwHH cAyyajeBa Ty>KOGeHH 3aXTeBH OHAH CY MO-
THBHCAHH NOTpebOM Behe mpaBHE CHI'VPHOCTH — YTAaBHOM HajBuIine 300r He-
MOCTOjalba 3EMAHIIHUX KIbHra Ha OAHOCHOM IOADVYjY. Y OBaKBHM CAVYajeBH-
Ma OAAVKa CyAa Tpeba Aa 06e36eAN THTyAapa CAY>KGEHOCTH OA TPEHYTHOT HMAH
GyAvher y3HeMHpHBama YV MHPHOM KopHIIhewy HeroBor npasa. OBo Haj6osre
MOKa3yjy IPUMEPH H3 KOjHX Ce BHAH Aa C€ THTYAAp 00paTHO CYAY PaAH AOOH-
jama 3amTuTe 3060r y3HEMHpaBama, OAHOCHO KaA je AOIIAO A0 CMeTama V
xopumhemy npasBa CAYXKGeHOCTH. AAH, cyA je TyXGeHH 3axTeB OAGHO 300T
TOra IITO je MPOTEKAO BHIIE OA Mecel] AAHa OA MOMEHTa VYHIbEHE CMETHEe H
360r Tora TY’>KHAAll HCTHYE A2 je 3aKaCHHO Aa TPa’KH OTKAAmarke CMETama na
3axTeBa ,,A@ C€ OTBOPH CTapH CAYVKOeHH nyT'’. Pa3yMAHBO, OBaKBE 3aXTEBE CYA
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je yraasHoM ycBajao (Oaayka OmurHHCKOT cyAa I'-225/54 u oaayke OKpysKHOT
cyAa I'x-21/53, Tx-303/54 u Tx-476/54). Y3pok OBOj mojaBH je Taj IUTO je CYA
CcMeTamhe CAY)KGEHOCTH TPETHpAao Kao M CMeTame ApP>KaBHHE, OAHOCHO IIOCEeAa
KOjH ce ILUTHTH CYMapHHM APX>XaBHHCKHM Tyk6ama. OBakaB cTaB 3alakeH je
Kako KoA OmuTHHCKOr Tako H KOA OKpyskHOr cyaa. MebyTuMm, ca Aocta curyp-
HOCTH ce MoxKe pehiH Aa IIMb HaBeAeHHX TY>KOEHHUX 3axTeBa HHje GHO Aa ce
KOHCTHUTVHILE HEKO HOBO IIPaBO KOje THTyAap HMje HMao, Beli Aa ce 3amTHTH
OA CMETIBH HAHM OCNOpaBakha CTEYEHHX NpaBa. Y TOM CMHCAY je KapaKTepH-
ctuyna Oaayka OkpysxHOr cyaa: ,Ilo6HjaHOM IIpecyAOM YTBpLEHO je Aa TYXKu-
Aaly MJ u3 ceaa A iMa mpaBO CAY>KOGEHOCTH 3a IMPOAA3 KOAHMMA, CaOHaMa H
CTOKOM IIyTeM y arapy ceaa A v rpaHHIlaMa H MepaMa..., Te€ A2 je TY>KEeHHK
MJ Ay>kaH Aa MY OBO IPaBO NPH3HAa V POKY OA 15 AaHa IO IMpaBOCHa>XHOCTH
[IPECVAE TIOA TPETH:OM H3BpLuewma” ..., ,Tyxuaan je cBojom Ty>XOOM Tpa>kuo
Aa MY TY’KEHHK NpH3Ha NPaBO CAY>KGEHOCTH IIyTa 3a CBOj IAal 3a IpoAa3 KO-
AMMa M caoHaMma y IUHPHHH OA 2,41 m ca HCTOYHe H 3amaAHe cTpaHe. [IpBo-
CTENEHH CYA je IOCA€ ITPABHAHO H IMOTIIVHO H3BEACHHMM AOKa30M YTBPAHMO Ha
AMITY MECTa IIHPHHY CIIODHOr ITyTa, Ia je IpeMa TaKo IIOTIVHO H IPaBHAHO
yTBpbeHOM YUILEHHYHOM CTaly Ha AHI[Y MeCTa H OAAYYHO Aa TY’KHAall HUMa
MpaBo CAY>KGEHOCTH IpOAa3a KOAHMA, Ca0OHaMa H CTOKOM V TOj IIHPHHU a He Y
OHOj KaKO je Ty>KHAal CBOjoM TyxGom Tpaxxno.” Aaxae, HaBeAeHa Oaayka
yrBpbyje Aa MJ mMa mpaBoO CAY>KXGEHOCTH NpOAasa, aAW H3 TY>KOGEHHX HaBOAa
ce MOjKe BHAETH Aa je OH Y CTBApH THM IIyTEM NMPOAa3HO H paHHje Ha OCHOBY
mpaBa CTEYEHOr OAp>KajeM. MebyTuMm, KaA My je AasH IPOAa3aKk OCIOpEH,
TY’KHAALl, NOLITO HHje MOCEAOBAa0 HHKaKBY HCIpaBy O CBOM IIpaBy, MOpao je
Aa ce oOpaTH CYAV.

5. Kao mro cMo BHAEAH, HajBHIle criopoBa BobeHO je 30or cMeramba
xopumhemwa mpabBa CAYKOEHOCTH. BpAo je 3aHHUMAHB CTaB CyAa IPHAHKOM
OAAVYHBAKHa 110 OBHM IHMTalHMA.

,JIoGujaHHM pelllereM H3peKoM oA I yTBpbeHO je Aa je TY>KeHHK
CMEeTao TY’KHOIla Y IMPOAa3y NeELIayKOM CTa30M Ha MeCTy 3BaHOM ,IIoA
KyhoM” y aTapy ceaa M y rpaHmiiamMa H MepaMa OMHMCaHHM Y M3pelH Io-
OujaHora peulewma noA 1. M3pexkom nmoA 2 HAAOXKEHO je Ty’>KEHOMe Aa Y
6vAyhe He cmera TY’KHOIla Y MPOAA3y OIMMCAaTOM IIYTakbOM Y H3peuH y
POKY OA 3 AaHa IO IIPaBOCHA’KHOCTH pellera MOA MPETHOM MPHHYAHOT
U3BpIIIEHA.

ITpoTuBy OBoOra pellerma YAOXHO je >xaaby TY)XEHHK HanaAajyhu
HCTO Aa je NpeMa HBeMY V4HIbeHa HerpaBAa jep NMPBOCTENEHH CYA HHje
U3BHAEO TY YHUIEHHLY Aa AH TY’KHAALl MOJXKe Aa Aobe YV CBOjy maplieAy
ca Koje ApyTe cTpaHe 6e3 HKaKBHX TeLUKOha M 3allTO CyA HHje HCITHTAO
merose cBeaoke. Hcmuryjyhu noGHjaHo pellieme MOBOAOM >KaAGe TyKe-
HMKa OKPY>XXHH CYA je Hallao: Aa je >kaa0a HeoCHOBaHa M Aa je modHja-
HO pelllele NMPaBHAHO jep je MPBOCTENEHH CYA TMOCAe IMPAaBHAHO H TMOTITY-
HO H3BEAEHHX AOKa3a MpECAVLIahEeM IMPEAAOXKEHHX CBEAOKA YTBPAHO ITpa-
BHAHO YHIEHHYHO CTame Aa je TYXKHAal MPOAa3Ho NELIAayKOM CTa3oM Ha
KOje ce caAa HaBOAH YHH CMeTama jolU OA NMpe Apyror CBETCKOT para ma
CBE A0 AaHa YUMILEHOT CMETala OA CTpaHe TYy>KeHHKa.

HeocHoBaHu cy HaBOAHM >kaAGe Aa MPBOCTENEHH CYA HHje IPEeCcAy-
1I1a0 CBEAOKE Ha KOje ce TY>KEeHHK IT03Bao, jep ce H3 ChHca OBOra cropa
He BHAHM Aa je TY’)KEHHK Ma KaKaB IPEAAOT Y TOM IpaBlly Y TOKY pacnpa-
B€ HHUTH YV OATOBOpPY YHHHO. UCTO Tako je HEOCHOBaH HaBOA >kaAle Aa
ITPBOCTENEHH CYA HHje Ce YNVIITAO0 V OLIeHY MHTamka Aa AH TY>KHAAL CEM

8 AHaan
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OBOTa NyTa Ha KOMeE je YUMILeHO CMeTame HMa APYIor ITyTa 2a AOAa3ak y
CBOje UMakbe, jep IpPeAMET OBOTa CIiopa HHje OHMAO YKHAAHe IpaBa CAVXK-
GEHOCTH TY’KHOLly Beh HCKASVUHBO CMeETame IoceAa Te je CYA HUMao 3a
AV>KHOCT Aa VTBPAH CaMO TMOCAeAle GaKTHUYKO CTakbe Kako je GHAO mpe
yuHmbeHOr cMmeTama.” — Oaavka OkpyskHOr cyAa I'>x-6p.676/56.

CTude ce YTHCAaK Aa CyA Ha CMeTame CAYXKOEHOCTH raeAa HCTO Kao
H Ha Ap>KaBHHY CTBapH, Ila BepoBaTHO 306or Tora yrBpbyje ,caMo IocaeAme
dakTHuko cTtame’’. AAH CAY>KOGEHOCT je IPABO, IITO 3HAaYH HAPOYHT APVILTBEHH
OAHOC a He GaKTHUKO cTatbe. CAY>KGEHOCT 3HAYH OrpaHHuYele CBOjHHE BAACHH-
Ka NoCAY>KHOT A0Gpa. PaAu Tora rocraBaa Ce IMHTalE Aa AH je Moryhe vcraHo-
BHTH CM€Tame CAYKOGEHOCTH HaKO je, Ha NMPHMeED, NOCAeAre GaKTHUKO CTalke
OCTaAO HempoMemeHo? AKO OHCMO ce AOCAEAHO INPHApP’>KaBaAH 3ay3eTOr CTaBa
Vv HallpeA HaBEAEHO] IPECYAH, OHAA TaKO HeILUTO HHUje Morylie. AAW uma IpH-
Mepa KOjH Ka3yjy Aa je CYA VTBPbBHBAaO IMOCTOjale CMeTarba CAY/KOEHOCTH H
KaA HHMCY OHAE HACTVIIMAE HUKAKBE IIPOMEHE, OAHOCHO KaA NocAeAtbe PaKTHIKO
CTame HHje GHAO HapylleHo, Beh:

,Haaaxxe ce Ty>keHHKy MC Aa He cMeTa v 6yAyhie MbB v kopuiihe-
by CMOpHe NMyTale 3a NpHAa3 Hellldlle H 3axBaTakby BOAS U3 OvHapa Vv
POKV OA 24 yaca M npe H3BPLIEHOCTH pellewa.” ¥ obpa3AoiKemwy HCTE
OAAVKE CTOjH: , Ty>KHAAll TBDAH Aa UMa ABODHINTE KOje ce IrpaHH4H ca
ABODHINITEM TY>KE€HHKa V ceAy Y. ¥V ABODHIUTY TYy’KEHHKa NOCTOjH OyHap
ca KOjUM Ce CAYKHO TVJKHAALl U TY’KEHHK H TO ca BOAOM 3a Iihe H Apy-
re notpebe. ByHap ce Hara3m yAaseH oA Mebe ABopHIlITa Ty KHOLA H TY-
JKEHHKOBOT 3a 35 M. Y ABOPHIUTY TY’KEHHKa Ila je Ty>KHAall A0 jydye He-
CMETaHO 3aXBaTaO BOAY ca oBor OyHapa 3a rmhe. 19. jyHa 1962. roauHe
TY’KEHHK je 3a0paHHO CHajH M JKEHH Ty>XHoua Aa ca oBor OyHapa 3a-
XBaTajy BOAY a CMeTao je H Ty>KHolla ropopehn Aa Hema npaea Aa 3a-
XBaTa BOAY Ca OBOT OVHapa... CYA je H3BeO AOKa3 CacCAyillaikeM CBEAOKA
K. B. u B, na je uenehu n3jaBe crpaHaka YTBPAHO Kao HEOCIOpPHY 4H-
ILEHHIY Aa Ce TYSKHAALl 3aHCTa CAYKHO 3aXBaTalkheM BOAE Ca TYIXKEHHKO-
Bor 6yHapa M Aa My je TY/XKEHHK OBO 3axBaTale 3a0paHHO Kako je V
uspeny peueHo.” — Oaayka OmurHHCKOr cyaa I-357/62.

KapaxTepHucTuuaH je u caeAehu mpumep kojuum ce , YTBpbyje Aa je
Ty>)keHUK MA H3 ceaa CA cmerao tyxkuoua MbB y koprheiby 3ajeAHHY-
xor 6yHapa, Ha Taj HauuH wWTO je mpe 6.10.1961. roaAuHe NMpeKko CBOr Ma-
AOAETHOT cuHa M. 3aGpaHHO TY/KHOLY CBaKH MPHAa3 3ajeAHHYKOM OyHa-
PV H HapeAHO Aa v GyAyhe He mpuaasu toM 6yHapy.” — Oaayka OmutHH-
CKOH cyaAa 717/61.

Kao 1ITO ce BHAHW, H3HETH IPHMEPH IoBOpe Aa je Moryhe H3BpIINTH CMe-
Tame CAY’KOEHOCTH OAHOCHO Aa-je TO Y4HIbeHO MaAa GaKTHUYKO CTame HHje Ha-
pvueHo. YV cTBapH y nperxoAHoj OAAVLIM CYA je 3ay3eo NpaBHAAH CTaB Kaaa
je y u3pely KOHCTAaTOBAO CMeTale CAYKGEeHOCTH H NPYI>KHO TPa’keHY 3alUTHTY
TY’KHOLY, aAu je obpasrokere OAAVKE Yy KOHTDAAMKIHJH KaA Kaxe Aa je
,HAMAao 3a AYKHOCT Aa YVTBDAH CaMO NMOCA€Ae GAKTHYKO cTarse”, jep PpaKTHUKO
crame HHje GHAO IMPOMEEHO Beh, MOXKAQ, CaMO €BEHTYAAHO TCHXOAOIIKO CTa-
e, 6VAVHH Aa je kopminheme mpaBa OHeMOryheHO OOHYHOM IpeTHOM. Harae-
Aa Aa OBa KOHTPAAHKTODHOCT HHje cAydajHa, Behi 6H ce MOrao pelid Aa OHa AO-
Aa3H OTVAa IITO CYA H3jeAHauyje HauuH H3BpllEHa NOBpeAe IpaBa ca dak-
THYKHM CTameM. MebyTuM, nmoceGHO je murarse LITO YV Loy YTBpPbHBaWka HCTH-
He KOA CMeTatba Kopumherma IpaBa CAY>KGEHOCTH CYA MOpa Aa YTBpbyje uu-
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IEHHYHO CTalseé H HAayMH Ha KOje je cMeTalbe H3BPIIEHO, aAH NMOBpeAa IpaBa
ce He MO’Ke TPETHPATH HCTO Kao H CMeTale IoceAa. 360r Tora MoO’Ke ce
[IOCTABHTH ITHTalE A2 AH je IPaBHAAH CTaB CYyAa V NapHHIIaMa KOA CMeTama
CAY>XXGEHOCTH KaAa je YTBpHHBao caMO MOCA€AHe PAaKTHYKO CTaHE.

6. V mokperamy BeAHKOr Gpoja crnopoBa uecTo je obum cAykOGeHOCTH
OHO NpHCyTaH MOTHB. HMAycrpanuje pasn HaBOAHMO ABa KapaKTepPHCTHYHA
pHMepa.

1) Turyaap cAyxGeHocTH AM BAacHHK je jeAHe MouYBapHe AHBaAe YV
ceAy II. Ao cBoje AHBaAe MPOAA3HO je cAY>KOeHHM myTeM mpeko Bohmaka PM.
OBaj cAy>xGeHH IIVT KOPUCTHO je Y BpeMe Kolllekha U NPeBO3a CEHa Ca AMBaAe.
Toaune 1961. BAacHuk AuBape AM HcCKomao je KaHaA, HCYIIHO AUB2aAY, 3aTUM
je moopao M IMpeTBOPHO VY EPT. ITocae TOora OA HMCKOMNAHOT KaHaAa XTeo je Aa
IpeBe3e BEAUKY KOAWUHHY 3eMae. MebyTHM, BAaCHHK IOCAY>XHOr AoGpa PH
3a6paibyje My Aa KODHCTH AOTaAAllllbH CAYXXOeHH IYT 3a NMPEBO3 3eMise Kao
H 3a MpOAa3 paAH 00aBbalba paAOBa Y BPTY, HCTHUVHAH Aa ce THME OTBapa CTaA-
HH IIyT, a AO CaAa je BAAQCHHUK IMOBAACHOT AOOpa HMMao IPaBO Aa TY IPOAa3H
camo v Bpeme KocHAGe. IIIteTa KOjy 6H OA Tor mpoAaskewa umao PH ne moske
ce HaKHAAMTH, jep CAY>KGeHOCT mpoAasa Kojy je AM KOpPHCTHO caMO Yy CE30HH
KOlllEKha CeHa MPaKTHYHO Ce IpeTBapa V CTaAHM NYT, a HEMY, BAACHHKY
TIOCAY>KHOT A0Opa aKTHUKH, OCTaje CaMO roAa CBOjHHA, IITO jeé Y CYIPOTHO-
CTH Ca NPHHIMIIOM Aa Ce ILUTO BHIllE INTEAH IOCAYXHO A0Gpo. — Oaayka Or-
ILTHHCKOT cyAa 6poj I-443/63. 2) Y ApyTH npuMep je CAHYAH: — IIOBAACHO AC-
6po je ®mHBa KOJy je THTYAap CAY>KOEHOCTH IPEeTBOPHO y BOhHaK, AAKAE€ HU3Bp-
IIeHa je NMpoMeHa KVYAType mnoBaacHor Ao6pa. — Oaayka OKpy>XHOT cyAa
Ix-0p. 527/63.

KoAuxo je mo3HaTo, CYACKa Ipakca HHje H3rpaAHAa jacaH U YBPCT CTaB
HHTH je NOTIIVHO jEAMHCTBEHa IIpeMa OBOM IIPOOAEMY — OOHMY CAY2KOEHOCTH.
Cpncku rpabaHCKH 3aKOHHK Y cBoM maparpady 345. caapsxu casaehie npaBHAO:
) ,,KOjH nmpaBo Ha CAY>XGEHOCT UMa, OH HCTHHA TO IO BOAH MOXKE VIIOTpE-
OMUTH Ha OHAj HAUMH KOjU Ce€ HeMY HajCXOAHHje BHAHW, aAM MY HHUKaKO He IIpH-
naAa mpaBo CAY>KOEHOCTH pacIpoCTPETH Ha Aake, HO MOpa Ce 3aAp’KaTH Y Ipa-
HHIIaMa OHHM, KOje CY HAH II0 CaMOj MPHPOAM HAH IO H3Pa’*KEHOj BOMH TOCIO-
Aapa cAyxkeher AoGpa, ompeaeseHe.”

Kao mro Buaumo, Cpricku rpabaHCKH 3aKOHHK oApebyje M3BeCcHe rpaHu-
Ile oOHMa CAY’KOEHOCTH, AOAVILIE AOCTA €AACTHYHO, a Kao KPHUTEPHjYM y3HMa
IIPUPOAY caMor AoGpa. CyA YrAaBHOM IIOAA3H OA ,,HOPMaAHe H yoOHuyajeHe mo-
TpeGe NMoBAACHOT A0Gpa”, kao U oA HacAebeHe >KHBOTHE IIPaKCe KOA IOjeAH-
HHUX BpCTa CAY:KOeHOCTH. AAH, HHje CIIODHO Aa Ce OOHM CAY>KOeHOCTH OApe-
byje mpemMa HOPMaAHOj MOTPeOH IMOBAACHOTr AOGpa OAHOCHO IIpEMa HHETOBO]j
IIPHPOAH, V3 HCTOBpeMeHY 00aBe3y IIITO Behe IUTeAle IOCAY>KHOr AoGpa, Beh
je mpobGAeM Y TOMe LITO HEAOCTaje NMpellu3aH OATOBOD Ha INHTame HITa je TO
,HOpMaAHa U yoGHuajeHa moTpeba”? Aa AHM cy rpaHmlle norpeba Kao H NPHPO-
Aa TIOCAYIKHOT A0Opa, jeAHOM 3a yBek oApebene? Mory Au ce nmpH3HaTH Behe
caBpeMeHHje norpebe Koje Cy NOCAEAWIIa MpUMEHe BHILET CTyNiba HAVKE H Te-
xHHKe? YV BE3H ca THUM, A2 AH IIOBAACHO AOGDO MO’Ke Aa IMPOMEHH CBOjy Ha-
MeHY, HaKO GH TO AOBeAo A0 yBehaHor o6uma xopHinhewma cAyKOGeHOCTH. VKO-
AMKO HE MO’Ke, 3ap He GHCMO V TOM CAY4Yajy BPLUIHAH OrpaHHYEre CBOjJHHE H

8*
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BAACHHUKa IIOBAACHOT A0Opa, V UHMjeM je HHTEepecy NpaBoO CAYKOEHOCTH H YCTa-
HOB/A€EHO.

Bea mpeTeH3Hnja Aa AajeMO KOHayaH OATOBOD Ha OBa ITHTaa, HMajyhu y
BHAY CHa’>KaH pa3BOj TeXHHKe, MPOU3BOAILE, HAVKE U KYATYPE, Ca AOCTa CHIVD-
HOCTH Ceé MO>Ke TBPAHTH Aa norpebe HHCY cTaTHuYHe, Beh Aa ce mpoimmpyjy, pa-
CTY, a TO H3a3WBa NIOMepame IpaHMila oOHMa ITpaBa CAY>KGeHocTH. Y mpHAOr
TOMe TOBOPH H UMH-EHHLA Aa UMaMO 3aKOH O HCKOpHIIhaBawby MOAOIMIPHBPEA-
HOT 3eMAHINTa, KOjH obaBe3dyje BAACHHUKE 3eMbe Aa NMPUAUKOM obOpabuBarha H
OpTraHH30Bama 3€MA€ Ha 3E€MAHIUTY IPHUMEHE MPOIMMCAaHM MUHHMYM arpoTex-
HHUYKHX Mepa. IIpeMa TOoMe, NMPHAWYHO je H3BECHO Aa he A0Gpo, Ha KoMe je
KOHCTUTVHCAaHA CAY>KOEHOCT, YCA€A HaBEAEHHX HOBHUX OKOAHOCTH MOpaTH Aa
TprH Behu TepeT U Aa oOuM cAy>XKOGeHOCTH Mo)ke GHTH Behu, AAH, mocTaBra ce
[IUTake Aa AH je OHAA TO OHa HCTa CaAp’KMHa IIpaBa KoOja je paHdje GHAa, HAR
ce oHa npoMeHuaa. Ho, 4 mopea OBHX HallOMeHa CMaTpaMO Aa OOHM CAyXGe-
HOCTH He GH TpebaAo Aa GVAe Iperpeka H CMeTHha 3a MHTEeH3HBHHje Kopuinhe-
e MMOBAACHOr A00pa, a HapOYHTO VKOAHKO je ped O BHINIEM CTVIILY IpHMEHe
HavKe H TexHuke. [IpHHIMII peCTpHKIIHje CAY’KOGEHOCTH THME Ce He AOBOAH V
miTame Beh caMo Heroea eAacTHYHHja IMPHMEHa, A HAUMH Ha KOjH he ce KoM-
MeH3HpaTH BAACHHK IIOCAYIKHOT A0Opa 3aBHCH OA KOHKDETHHX cAydyajeBa. Ilpu
ToMe He Tpeba HMCKAVUHTH HH MOTVHHOCT AaBama HAaKHAAe BAACHHUKY MOCAYXK-
HOT A0OGpa, YTOAHKO ITpe IITO YCAEA CaBpeMeHHjer Kopuihierma CBOI ITIOBAACHOT
AoGpa OH HMa H Behie KOpHCTH, Na HHje NpaBO Aa ApyTH 36or tora 6yAe ormnre-
heH.

7. Axo o6uM caykGeHocTH He TpeGa Aa GyAe Ipenpeka 3a HHTeH3UBHHje
kopuuihewne MOBAACHOT A0Opa, MOpaMo OHTH BeoMa 00a3spHBH H HE CMEMO AQ-
IIYCTHUTH Aa Ce€ IOA BHAOM ITVHOT Kopmiliheiba CBOT IIpaBa Tj. oOuMa CAYKOGeHOo-
CTH H3BPIIM €BEHTYaAHa 3A0yIoTpeba mpaBa. ¥ TOM CMHCAY 3aHHMbHBa je OA-
AVKa YHjH AMCIO3HTHB rAaacH: ,1. VrBpbyje ce Aa je Tyxenux PP cmerao 1y-
sxkuoua P3 yv MupHoM Kopuithely 3axBaTawka BOAe Ca HM3BOpa Ha Taj HauMH
mTo je Ha AaH 1. aBrycra 1952. roAuHe Ha YVAQAEHOCTH OA 8 MeTapa OA TYXKHO-~
YeBOT M3BOpa HCKONAao GYHap Ha CBOM 3EMAMIITY, KOjH CE€ HaAa3H y aTapy ceAa
B. Ha MecTy 3BaHOM ,IIOTOK” y MepaMa M rpaHHIlama: ..., H THME IPECceKao
JKHIIY BOAE KOja HUMa Be3y ca TY’>KHOYeBHM H3BOpOM. 2. HaAraxe ce TY>KEHHKY
Aa CIOpHH OyHaAp 3aTpma 3eMAOM Y POKY OA 8 AaHa IO IPaBOCHAXKHOCTH OBe
oaAyke.” — Oaayka Omurunckor cyAa I'-358/52. 3aHMMpHBA je UMI-EHHIIA Aa H
Apyrocrenedy, OKpY>KHH CVA, pelraBajyhid no >kaAGH Kao H IIPBOCTENEHH, Ha-
AQ3H A2 Y KOHKPETHOM CAYYajy MOCTOjH cMeTame cAyk6eHocTH. Hama ce umHH
Aa je OBakaB CTaB CyAa HempaBHAaH. Ilpe cBera, CAY>KGEHOCT Ce MO>X€ OAHOCH-
TH caMO Ha Tyby CTBap a HHKakKo Ha CBOjy. AKO HEKO MMa H3BOD Ha CBOM 3€M-
MHIITY, IA MY CYCEA TpPEceue >KHUIY BOAEe Ha Taj HAuMH ILITO HCKona OyHap, Ta-
kobe Ha CBOM 3EMAHIUTY, TO MOXKe OHMTH caMo 3Aoynorpeba mpaBa, a HH Y KOM
CAVYajy cMeTame CAYKGEHOCTH. Y KOHKDETHOM CAVYajy Moxke ce pehu Aa ce
PaAH O IIKOACKOM HpHMepY Kopuiuliera npaBa CBOjHHE, OAHOCHO 3A0yNOTpe6a
npaBa, jep ce TaKBHM KopHIhieleM CBOI IpaBa APYroMe HaHOCH IITETA.

8. AnaausMpajyhin nNpBOCTeNlEHe H ADVYTOCTENEHE OAAVKE CYAa CaMO Ha
OBOM Cpa3MEpHO MaAOM IOADVYYjYy, 3ama3HAH CMO II0jaBY Aa je& AOKasHBaie
mpaBa CAYGEHOCTH IIPEA CYAOM HILIAO AOCTa TEIIKO, IUTO je HMaAo 3a IocAe-
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AHIIY Aa MapHHIIE Tpajy Ay>ke. ToMe MHOTO AOIPHHOCH YUIhEHHIIA HEMOCTOjarba
3eMAHIIHUX KibHIa Ha OBOM NOAPVYYjV. IloniTo He mocroje jaBHe HCIpape Kao
HH APVIH NHCMEHH AOKa3H, pa3yMAHBO je LUTO CY CBEAOHH CKOPO jEAHHO AC-
Ka3HoO CPeACTBO. 300r TOra, ako je THTyAap 3aKacHHO Aa 6AaroBpeMeHO Tpa’kKH
3allITUTY PaAH OTKAalarha CMeTarma CAYXKOEHOCTH, OH je MOpao Aa ce TY>KGoM
o6pahia CYAY Aa CVA VTBDAH IOCTOjame CAY>KOEHOCTH, HaKo je PakTHYKH TO
IMpaBO OH IOCEAOBao U KopucTho. 3 HcTor y3poka y BHIlle caydajeBa cy Bobe
HH CIIOPOBH CaMO PaAM TOTa Aa ce ,,0TBOPH cTrapH cAy»k6enu myt”’. Heaocrarak
3eMAHIITHIX KIHHTa Ce THM TeXXe OAp>KaBa 300r unmeHHlle Aa je HajBehu 6poj
CAY>KGEHOCTH cTeueH oAp’kajeM. HMajyhn v BHAY OBaKkBO CTamwe, HEKH IIPAaBHK-
LK cMaTpajy Aa CAy>kGeHOCTH TpeGa yOeAerXxaBaTH Y KaTacTapcKe IIAQHOBE, jep,
HaKO KaTacTap He BOAH HCIIpaBe KOje CAY>Ke Kao AOKa3 O CTBapHHM IIpaBHMa,
caMa uMIbeHMIla YIIMCHBalba OBOT IIpaBa Y KaracTap Ha NMOAPVYjy TAe He IOCTO-
je 3eMaHIOHE KIbHTe, TNIO3HTHMBHO GH VYTHIlaAa Ha CMameme 6poja cropoBa H
AonpHHeAa Behoj mpaBloj CHIVpHOCTH. Y MPHAOT TOME Kao Haj0orH apryMeHaT
roBOpH mpakca. Hamme, taMo rAe je cayxOeHoct GmAaa 3abeAexeHa H KaTa-
CTapCKHUM ITAQHOBHMa, AOKasuBake je GHAO OAaKIIaHO a MOCTyNakK Kpahwu.

IIpema TOMe, MOorao 64 GHTH BeoMa KOPHCHO KaA OH ce jeaaH mMpHMepak
CVACKE OAAVKE KOjOM C€ YCTaHOBAdaBa CAYKOEHOCT AOCTaBdao VPEAY 3a KaTa-
crap. Aay, TpeGa HallOMEHYTH Aa HMa H CYIMPOTHHX MHIILGEHA, KOja MoAase mpe
CBera OA YUHILEHHIIE Aa KaTacTap HHje obaBe3aH Aa PaAU OBe IIOCAOBE, 3aTO LUTO
He IOCTOje HPOIMCH KOjH O ra odaBe3sHBaAH Aa TO YMHH. KaA HMaMmo Y BHAY
OBY CHTVallHjy, OHAQ je CacCBHM Pa3yMAHBO ILITO A0 CaAa CYACKa mpakca Huje
MINTAQ Y TOM ITPaBIY HHTH CY CYACKE OAAVKE AOCTaBMbEHE YDEAY 3a Karacrap.
Ho u mopea Tora, Hama ce YHHH Aa MHIIIbEHE KOje ce 3aAake Aa ce CAykbe-
HOCTH ,,€BHAEHTHPAjY" 3aCAYXKYje HaKIby.

9. Hako y MuKpopa3Mepama, nocmarpajyhii H3HeTe IIpHMepe CAYKOeHOo-
CTH Y CYACKOj IpaKCH, VOUHAU CMO Aa AWYHE CAY>KGEHOCTH He HTpajy Tako pe-
hH HHKaKBY YAOTY Y IpabaHCKONPaBHHM OAHOCHMAa. AAM, HAaCYIpOT HHMa,
CTBapHe CAY)KOEHOCTH H Te KaKO AOAa3e A0 H3pa)kaja y 6e3GpOjHHM CUTyalH-
jama rpabaHCcKoNpaBHIX OAHOca. 300r Yera AMYHE CAY>KGEHOCTH HeMajy Behn
3Hauaj, objalmkeme Tpeba TPAXKUTH Y MPOMEHmEHHM APVIITBO-SKOHOMCKHUM OA-
HocuMma. Beha Opura 3ajeAHulle v pelaBawy craMOeHHX H COLMjaAHHX IMHMTamba
Ha IIUpeM HAaHY, Mpy’Ka MHOTrO Behy CHI'VDHOCT AHMIHMa KOjHMa je TakBa IO-
Mol norpeGHa, Hero IITo OH ce TO IIOCTUTAO Ha OCHOBY Y>KHMBalha IpaBa CAYIK-
BGEHOCTH, Kao LITO je MAOAOYKHBAIb€, CTAaHOBAE H CA. 3aTHM, YCBajarmeM Ipo-
TPECHBHHX HayeAa Y HallleM 3aKCHOAABCTBY Kao LITO CY: jEAHAKOCT MyIUKapa-
Lla 4 >KeHe Yy CBHM IHMTawlHMa, H3jeAHauele BaHOpauHe U GpayHe Aele H Ap.
AOBEAO je AO HeCTaHKa HEKMX NpPaBHMX YCTaHOBA, Kao IITO je OHO YAOBHUKM
V/KHTaK H Ap. CBe Te ADVIIITBEHe NMPOMEHE YTHLIAAe CY A AHYHE CAY>KOGEHOCTH
CKOpO cacBHM u3ryfbe 3Hayaj Yy HallleM ADVIUTBY.

HacynpoT AuvyHHM, CTBapHe CAY>XGEHOCTH Cy KOpeAaT ¥ PYHKIMja CBO-
jHHE, H TO YTAaBHOM HHAMBHAVaAHe CBOjuHe. OHe Cy Be3aHe 3a KOHKPETHY
CTBap M NPEACTaBAAajy AOIMYVHCKH MEXaHHU3aM, BDAO IIOTOAAH, KOjH DEryAMIIE H
IoMa’ke HODMAaAHO pa3BHjame CBOJHHCKHX OAHOCa M Kopuilierse nmpaBa CBO-
june. OBe cAY>XGEHOCTH ce VBEK OAHOCE Ha HEKY OApebeHy HENOKPETHY CTBap
H IpaTe CBOjHHY T€ CTBapH.
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Tamo rae Ha APYTH HauHH HHje MOoryhe 00e30eAUTH BAACHHKY HECMETaHO
xopuitheme BeroBe CTBapH, HY’KHO ce Hamehe KOHCTUTYHCame ITpaBa CAY:KOe-
HOCTH. 3060T TOra je M pa3yMAHBO INTO CTBapHE CAY>KOEHOCTH H AaHAC HMajy
BEAHKH 3Hayaj Y HalleM IIpaBy.

Heka murama Koja ce jaBmajy v Be3d ca IMPAKTHYHOM IPHMEHOM OBOT
HHCTHTYTa, Kao IITO CY AOKasHBal€e IpaBa, CMETHe CAV>KOEHOCTH, OOHM CAYXK-

GeHOCTH H Ap., BepOBaTHO he OHUTH pellleHa AOHOIIEHEM IO3UTHUBHUX HPOITHCA
113 OBe OOAACTH.

Mupoyb Casuh



ITPHKA3H

OCBPT HA ABA VIIBEHHKA COBJETCKOI' KPUBHUYHOTI IIOCTVIIKA

Koanextus asropos: Vionoensiii npoyecc PCPCP. Iod obweit pedax-
yueti npop. B. E. Yyzvnoea u ooyenra A. A Koxopesa. H3dareavctso Bopomnedc-
crozo YHueepcurera, Boponeaxc, 1968 (1). Koanextus asropos: Yzo0n0enstii npo-
yecc. IToo pedarxyueii npoh. M. H Yenvyosa. H30. ,,JOpuduvecrkas aureparypa’,
Mociea, 1969 (2). .

OBa ABa yubeHHKa Cy ce NojaBHAZ Y KPaTKOM BPEMEHCKOM pa3Maky je-
AaH 32 ADVIHM H IPEACTaBdajy HajHOBHUjH IIPHAOT VIIGEHHMYKO] AHTEpaTYpH
KpHUBHYHOr mpouecHor npaBa y CCCP. Peaakuuja je 'y jEAHOM H Y ApPYIOM
CAVYajV YV PYKaMa BeOMa VTA€AHHX COBjeTCKHMX IpOLleCYaAHCTa, KOjH Cy HCTO-
BPEMEHO H KOAVTOPH, AOK CY CapaAHUIIH NPETEKHO MAabH HaVUHH paAHHIIH.
IIpod. YensloB je mucan camocTasHOr yii6eHHKa ,,COBjeTCKH KPHBHYHH IIOCTY-
nax”, yuje je 4. monpaBseHO H mpepabeHOo H3Aame 0b6jaBaoeHo 1962 (3). OA me-
TOBHX PaHHjHX A€Aa BPEAHO je nmoceGHO moMeHYTH , Kypc COBjeTCKOT KPUBHYUHOT
NpOoLEeCHOT MpaBa’”’, KOjH je LIMPOKO 3aCHOBaH H OA Kora je 1957. u3HIIao npBH
toM ,JIIperaea HCTOpHje CyAa H KPHBHUYHOI IIOCTYNIKA pOGOBAACHHUKMX, dey-
AaAHHX U OGypsxoackux ApskaBa” (¢). TpeGa 3a’KaAHTH ILUTO OBO AEAO jOLI YBEK
HHje V LleAHHH oGjaBmeHo. IIpod. UyryHOB je mpoljecyaAucra H KPHMHHOAOT.
HeroBo mHTEpecoBake je noceGHO nocBehieHO KPHBHUYHOM IOCTYIKY COIMjaAH-
CTHUYKHX Ap;kaBa. Tako je o6jaBHO MOHOrpadHje o KpHBHYHOM IIOCTYnKy Ye-
xocAoBauke H Kune, a 1967. ce nojaBsyje Kao peAaKTOp H KOayTOp MOHorpadH-
je KoAekTHBa ayropa ,KpHBHUHHM MOCTYNaK COLHjaAHCTHYKHX Ap>KaBa EBpo-
ne” (3). Y oBoj MoHOrpadujH AaTo je MECTO M KPHBHUYHOM NPOLIECHOM HpaBy
CDPJ. Hajmaabu oA peaakTopa je AoueHT KokopeB, Beoma CaBeCTaH HayyHH
PaAHHK.
1. ITpe Hero 1TO 61 GHAO peud O HaBEAEHHM ylioeHuIMa Tpeba pehin Aa
je coBjeTCKa AMTEpaTypa KPDHBHUYHOT ITPOJIECHOT NpaBa 3a IMOCAEAHHX AECETaK
ToAMHa oGoralieHa HHM30M 3HauyajHHX paAOBa, Meby KojuMa MOCeGHO MeCTo
3ay3nMajy MoHorpadHje O MHOIHM KpHBHUUYHOIPOLIECHHM Ipobaemuma. OBae
he GHTH yuHIbeH KpaTak OCBPT Ha HEKe OA OBHX PaAOBa, Kako OH TOpHH HCKa3
Halao U CBOjy NOTBPAY.

JeaaH oA AoajeHa COBjeTCKHX IpOLleCYaAHCTa H BeoMa IAOAQH INMpaBHHU
mican, ipod. M. C. CrporoBuu, oGjaBuo je 1958. oncexHo Aeao ,Kypc cosjer-
CKOT KPHBHYHOTr IocTynka” (¢). OBOM HErOBOM AEAY IPETXOAHO je Behu 6poj

: ‘(1) U. H. Maaxa3sos, B. E. YyryHos, 3. ®. Kospura, A. A. Kokopes, P. B. AurBunos, B. A.
CrpemoBckuii, B. I1. Haxxumos, T. B. Aabwesckuit u I'. @. Topckuit. YroaoBHui npouecc PCOCP.
Tioa oGueit peaakuueii npod. B. E. UyryHoBa u aouenta A. A. Kokopesa. H3aareabcTBO Boponeix-
CKOTo VHHBepcHTeTa, Bopouex, 1968. Ckpaheno mur.: YubGeHHK A.

(2) Yeasuo M. A., PaapkoB B. II., Aymuuckas II. A., Areesa I. H., Absuenko M. C.,
Pownn B. H., Hukudopos B. M., Tripuues H. B., Makcumo C. C., Esrees M. II., Baxapes 5. M. u
Aabturyas IO. B.: Vroaosrmiit npouecc. IToA peaakuueit npod. M. A. Yeasnosa. H3aA. Opuauueckas
auteparypa’’, Mocksa, 1969. Ckpaheno uur.: YuGeHHk B.

(3) IIpop. M. A. Yearuos: CoBeTCKHii YTOAOBHbII npouecc. HsaaHue 4-€, HCOPABAEHHOE H
nepepaGotanHoe. [ocyAapcTBEHHOe H3AaTeAbCTBO HOpHAMYecKOH AmTeparyphl, MockBa, 1Y0. Apyro
H3Aame OBor yubenuka U3 1951. npeBepeHo je Ha Hemauk jesuk. (M. A. Tschelzow: Der Sowjetische
Strafprozess. Deutscher Zentralverlag, Berlin, 1958).

(4) IIpod. M. A. Yeanuos-BeGytoB: Kypc COBETCKOIO YrOAOBHO-NPOLIECCYAABHOrO NMpaBa. ToM
nepBelii: OuepKH MO MCTOPHH CYAA M YTOAOBHOTO mpoliecca B PaGOBAAAEABUECKHX, PEOAAABHHIX I Gyp-
JKYa3HBIX TOCYAApCTBax. [OCVAAapCTBEHHOE M3AaTeALCTBO IOpHAHueckoif AuTepatyphl, Mocksa, 1957.

(5) KoArekTUB aBTOpOB: YrOAOBHEII mnpouecc 3apy0eXHBIX COLHAAHCTUUECKHX TN YAApCTB
Esponst. ITop peaakuueii npod. B. E. Uyrynosa. , JOpuanueckas autepartypa’’, Mocksa, 1967.

(8) IIpop, M. C. Crporoeuu. Kypc coserckoro yroaosHoro npouecca. M3saareabcrtso Axa-
AesmuH Hayk CCCP, Mocksa, 1958.
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MoHorpadHja, Kao U YIOEHHK KPHUBHYHOT MOCTVIIKA, KOjH je mpeseAseH 1948. na
cprckoxpBaTckH jesuk (7). Hearoaa oBor xypca je miro je 6uo HarmicaH y Bpe-
Me AOK je Tekaa pedopMa COBjeTCKOr KPHBHYHOT IPOLECHOT IIpaBa, Te HHje
MOrao Aa y3me y o03Hp AaHac Bakehe 3aKOHMKe KPUBHYHOT IOCTYIIKA COBjET-
CKHX COUHjaAHMCTHYKHX DenmyOAHKa, KOjH CY AOHECEHHM Yy BpeMe oA 1939. Ao
1961 (8). MebyTuM, HE3aBHCHO OA OBOT, AeAO Ipod. CTpOoroBH4Ya HMa BEAHKY
BPEAHOCT 3a COBje€TCKO KPHBHYHO IIPOLIECHO NPABO U H-ETOBO VIIO3HABAILE.

1960. nsuiuao je m3 mramne Aeao ,IIperaep pasBoja coBjeTcke Hayke
KpHUBHYHOT nocrtynka’ oA nmpod. H. H. ITosaHckor (°). V oBoMm paAy ayTop je
C MHOTO CIIPETHOCTH H3AOKHO HCTODHjV COBjETCKE MHCAH V HayIlH KPUBUYHOT
nocrynka oA 1917. oo XXI koHrpeca mapTHje, ¢ KOjUM jeé IoYe0 HOBH IEPHOA
V Pa3sBOjy COBjeTCKe ImpaBHe Hayke. Tako ce OBO A€AO MOjaBAVje Kao 3HadyajaH
HU3BOD 32 Ca3Hamke MHOIHX U Pa3sAHUMTHX CXBaTakha KDHUBHYHOIPOIIECHUX IPO-
6AeMa Y COBjeTCKOM IpaBy.

Heka 6yAy nmomeHyTe 1 ABe MoHorpaduje II. C. Enkunaose: , CyiuTuHa
COBjEeTCKOT KPHBHYHOI mponecHor mpasa’ (1963) (1°) u ,,Tymauewe U mpHUMeHa
HOPMH KPHBHYHOTI mpolecHor npasa’ (1967) ('!). Pasmarpajyhiu nmpoGaeMaTuky
CVILITHHE COBjEeTCKOT KPHBHYHOT ITPOLIECHOT IIpaBa, EAKHMHAOBA C KOPEKTHOM
HayYHOM apryMeHTalHjoM 3aCTyIa CXBaTake KPHBHYHOT MOCTYIIKA KA0 KPHBHU-
HoIlpoliecHOT OAHoca. OBO cxBaTake HHje GHAO HH paHHje CTPAHO COBJETCKO]j
HayliH, aAu ce Ge3 ycre3ara MOke pehH Aa HHje OHAO GDarweHO C AOBOAHO
3aAarama. ¥ Apyroj MoHorpaduju ExkHHAOBa BeoMa na’kaHBO oGpabvje KpH-
BHYHOIIpOLIECHE HOPME, HHXOBO TYMaueke H IpHMeHy. OBa mpoJAeMaTHKa je
CTaAHO aKTYeAHa, HapOYHTO KaAa ce xOhe Aa OTKAOHe TEXHHIIH3aM H MpeHa-
rAaueHocT ¢opMe Yy KPHBHYHOM IPOLIECHOM ITpaBy.

3a obAacT AoKa3a BeoMa je 3HauajHO Aeao , TeopHja AoKasa y coBjeT-
CKOM KPHBHYHOM IOCTVIKY', IPBH TOM — omuTH Aeo (1966) 1 Apyru ToM —
rnioce6HH Aeo (1967) (12). OBY ONCEXXHY CTYAH]V H3PAAHO je KOAEKTHB ayTopa
n3 CBecaBe3HOr HHCTUTVTa 3a H3y4yaBalbe Y3pOKa KPHMHMHAAHTETA M ITPHIIpe-
Mame Mepa 3a IEroBO OTKAAmame (13), Ha YeAy ca PeAaKIIHjCKHM KOAErHjy-
MOM H OATOBOPDHHM DEARKTOPOM AOKTOpOM mnpaBHUX Hayka H. B. JKormxowm.
BpeAHOCT OBOT AeAa AOAa3H NMOCEGHO AO H3parkaja KaA Ce MMa Y BHAY LITET-
HU VTHIIA] yyera BHINHMHCKOr Ha TEOPHjy U MPaKCy KOA AOKasa Y KPHBHYHOM
MOCTVIIKY.

Tpeba NMOMEHYTH MU INPHCYCTBO KOMeHTapa. Tako, Hop. ,Komenrap 3KII
PCOCP”, mpBo uaaame 1963, omurra peaakiuja B. A. BoaaupeBa (14) u Apyro
uspame 1965, peaaknuja A. H. CmupHoBa (15).

ITocAe oBor TpeGa ce BpaTUTH VIIOEHHIIHMAa KDPUBHYHOI TIOCTYIIKA H OA-
Max YCTAaHOBHTH Aa U jeAaH U APVYIH, HE3aBHCHO OA CBOjHX HacAOBa, oopaby-
jV V HacAOHY Ha OIMITe CaBe3HO 3aKOHOAABCTBO KpHBHUHH noctyvnak PCPCP.

(7) (M. C. CrporoBuy: KpuBHYHH cyAckd noctymak. Hsa. Hayuna xmnra, Beorpaa, 1948.

(8) Buau Ilpearosop A. B. AumurpHjeBiha mpeBOAy Ha CPNCKOXPBAaTCKH 3aKOHHKa O KpH-
BHYHOM nocTynky PCOCP. H3A. HHCTHTYT 3a KPHMHHOAOLIKA H KPHMHHAAHCTHYKA MHCTPAKHBAKA,
Beorpaa, 1967.

(9) H. H. MoasHckuii: O4epK pa3sBHIMA COBETCKOIl HAayKH VIOAOBHOrO mpoliecca Haaarear-
ctBo AkasemHH Hayk CCCP, Mocksa, 1960.

(10) IT. C. 3abkHuHA: CylLIHOCTH COBETCKOIO YTOAOBHO-fpolleCCyasbHOro mpasa. H3asateabcrso
AeHHHIPaACKOro VHHuBepcuTeTa, AeHHHrpaa, 1963.

(11) I1. C. DabkiHA: ToAxoBaHHe M NpPHMEHEHHe HOPM YIOAOBHO-MPOLECCYAABHOrO MNpaBa.
Haa. ,JOpuanyeckas auteparypa’’, Mocksa, 1967.

(12) KoAAeKTUB. aBTOpOB: Teopus AOKa3aTeALCTB B COBETCKOM \TOAOBHOM npouecce. Towm I:
Yacrte obwmas. Tom II: Yacts ocobexHas. Peaakuuonnas xoaserus: Koruw H. B., Kapmeu H. H.,
Kouapos I'. H., Kyapasues B. H. u MunskoBckmit . M. HaaateabctBo |, JOpHAHUYecKas AHMTEpaTy-
pa’, Mocknpa, 1966—1967. Ilpuka3s osor Aera oA B. A. BachamjeBuha v wuacomucy Jvzocaoecrcka
pesuja 3a.xXpumuHoaoujy u XpueuvHo npaeo, 6p. 2, crp. 331—339, Beorpaa, 1968.

(13) B. A. BacuanjeBuh: CrecaBe3HH HHCTHTYT 3a HCIHTHBame Y3pOKa H pa3paAv Mepa 3a
cOopevaBale KPHMHHAAHTETa H OCHOBHA ITHTalma Y BE3H C HEroBHM PaAOM Ha OpOYY1BamkV KPHMH-
HaauTeta v CCCP. Jyz0cno06eHcia pesuja 3a xpumuHoaoujy u xpuéu4Ho npaeo, 6p. 4, cTp. 565>—578,
Beorpaa, 1967.

(14) KoaaekTiB aBTOpOB: HayuHO-mpaKTHYeCKI{ KOMMEHTapHii K YTOAOBHO-IIPOLIECCYAABHONY
xoAekcy PCOCP. Tloa ob6meit peaakiHeit B, A. BoaAspeBa. IocyaapcTBeHHOe N3AaTeancTBO HOpua-
yeckoil AuTepaTypnl, MockBa, 1963.

(15) KoAAekTHB aBropoB: HaygHO-MpaKkTHYECKUWT KOMMEHTapHil K YrOAOBHO-ITPOLIECCYAALHO-
My koaekcy PCOCP. Hsaauile BTOpoe, ACnpaBA€HHOe H AonoaHeHHoe. IToa peaakuweii A. H. Cynp-
HoBa. H3aareabcrBo , JOpuandeckas amrepatrypa’’, Mocksa, 1965.
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2. [ToceGHY Ma’kiby MPHBAAYM CHCTEMaTHKa OBHX VUGeHMKa, jep mokasyje
FOTOBO TOTIVHY MOAVAAQPHOCT C HAaCTaBHHM MPOrpaMOM 3a KPHBHYHH IOCTYIAK
Kao MpeAMET IPaBHOT O6pa3vBaiba Ha IMpaBHHM ¢akyATteTHma v CCCP (1¢). Ilo-
CTaBba Ce MHTale O OAKOCY H3Meby HayyHor cHcreMa obpaAe jeAHe NpaBHE
AMCLIMIIAHHE H AMAAKTHUKH H3rpabeHOr HaCTaBHOT Iporpama OBE AHCIHIIAWHE
Kao TpeAMeTa NpaBHOTr ofpasoBaiba. IIo HamleM cxBaTaiby, HAYYHH CHCTEM
Mopa OuTH cAoGoAaH. OH je Ay>KaH Aa OOpaAH HACTaBHO I'DAaAHMBO, aAH He H
Aa ce HAeHTHHKYje C TeMaMa M Te3aMa HacTaBHOT nporpama. Camo Tako Hayy-
HH CHCTEM NPEACTaBAa CTAaAHO CTBAapaAalllTBO H omoryhasa obyxBaTame HO-
BHX CaApXXaja M KpeTamwa. YCAEA HAGHTHHKaLHje C HACTaBHUM IMPOrpaMoM
HH jeAaH HH ADYTH VUOGEHHK KPHBHYHOT IIOCTYIIKA HHCY Pa3sBHAH NMoTpebaH Ha-
YuHH cHCcTeM. Y HHXOBOM CHCTEMY HeMa OCHOBHE IIOA€A€ KPHBHYHOT IIPOLIECHOT
npaBa Kao PEAATHBHO CAMOCTAAHe AMCIMIIAWHE Ha OMLUTH H moceGHu Aeo. OBy
MOAEAY H3HCKYje yomuraBajyhia ancTpakilMja Y HayiHOM DaAy H OHa He CMe
OUTH 3aHeMapeHa. Pexan 6UCMO Aa oBY moaeAy moiuryje u 3KII PCOCP vy jea-
HOM HEpa3BHjEHOM aAHW NPHCYTHOM H3pa3y OA€AKa IPBOT IHErOBE CHCTEMATHKE
{onwrte nocraexe). Hayunu CHUCTeM V HajOIILUTHjHM NOTE3HMa MOpa Ce cacTo-
jaTH M3 YBOAQ, OIILTEr M HOCEGHOT AeAa. YV AamOj H3TPAAIbH OH Ce MOpa OCAa-
BaTH Ha TAABHE HHCTHTYTE KPHUBUUHOT IPOLIECHOT IIpPaBa H BEAMKE €Talle KpH-
BHYHOTr IocTynka. Ho, cAaboCTH y CHCTEMY He MOpa Aa HOCe cOGOM M HeAo-
cTaTKe KOA O0paAe KpHBHYHOIPOIIECHE NMPOOAEMaTHKE, aAH je Y CBaKOM CAY-
yajy Haj6ome YCKARAUTH HAY4YHH CHCTEM H o6GpaAy npobaema y3 oaroBapajvhe
PECIIEKTOBaKke HaCTaBHOr IIporpama.

3. ITojaM KPHBHYHOT IIOCTYIIKA H KPHBHYHOT IPOLIECHOT IpaBa AaT je H Y
jeAHOM H Y ADYTOM VUGEHHKY TMOTIIVHO jacHO M oApebeHo. V yiGeHHKY A cOB-
JETCKM KPHBHUYHHU NOCTYNaK je AePHHHCAaH Kao ,Ha 3aKOHY H HCTHHCKHM AEMO-
KpaTCKHM NPMHIIMITHMA 3aCHOBaHa A€AATHOCT OpraHa HMCTpare, jaBHOT TY>KIAa-
IITBA U CYAa, V3 yuelnlie ApVINTBa, K20 H V Be3H C TUM HacTaAH IIpaBHH OAHO-
CH, KOjH CY YCMEPEHH Ha OTKpHBalbe KPHBHUHHX A€AQ H pelllelbe KPHBHYHHX
crBapi...” (17). IIlTo ce THUe COLMjAAHCTHUKOr KPHBHYHOI NPOLIECHOTr IIpaBa,
PEYEHO je ,,Aa OHO H3pa’kaBa H PETyAHIIle ADYIITBEHE OAHOCE KOjH CY V CKAa-
AV C TOKOM IIOCTYIIKAa YV KPHUBHYHHM CTBapHMa, IbHMe Ce PEryAHIIY AEAaTHOCT
oprasa McTpare, jaBHOT TY>KHMAAIUTBa M CYA3, Ka0 M IIDaBHH OAHOCH KOjH Ha-
crajy uameby OBHX opraHa M ApPYIHMx ydecHHKa moctymka’ (18), V yubeHHKY
b ucTHye ce Kao HajrAaBHHje Aa je KpUBHYHH IOCTYIIAK , AGAATHOCT CYAQ, Op-
raHa jaBHOr TY’KHAQINITBa, HCTpare ¥ H3Bubara, KOjH BOAe aKTHBHY Gopby mpo-
THB KpHUBHYHHX AeAa. OBa AEAATHOCT je CTpOro IIpaBHOT KapaKTepa U BhOoMe ce
OCTBAapyjVy IPOLIECHHM IPaBOM YCTaHOBAdeHe obGaBe3e M OBAallhierha MOMEHYTHX
oprana” (1?). ,,CoBjeTCKO KPHBHYHO IIPDOIIECHO IIPAaBO je CHUCTEM ITPaBHHX HOPMH
KOje pervAMiny A€AaTHOCT HCTpare M mperpeca CTBapH O KPUBHYHHM AE€AHMa,
Ka0 U OAHOCE AO KOjHX AOAA3H Y TOKY OB€ AEAATHOCTH H3Meby NOjeAMHHX Ap-
>KaBHHX OpraHa, uaMeby OBHX OopraHa M KPHBHUYHOMPOLIECHHX YYECHHKa M H3-
Meby NOMEHYTHX OopraHa M APVIITBEHHX OpraHH3alHja, YCTaHOBAa H INOjEAHHHX
rpabana (20).

H3rosxeHe AeduHMIIMje jacHO OAPebYjV U KpHBHYHU MOCTYIIaK U KPUBHY-
. HO mpoliecHO npaBo. Ho, HaKOH M3BECHHX IPHIOBOpa OHe IOKa3yjy U oApebene
caabocTH.

Y coBjerckuM ylIGeHHIHMA KOje pa3MaTpaMo IPHILUAO Ce Hajipe KpHBHY-
HOM TIOCTVIIKY, @ MOTOM KPUBHYHOM ITPOLIECHOM npaBy. KpHBHYHH MOCTYIAK CE
nocMaTpa Kao APVIUTBEHH GEHOMEH, a Aa IPH TOM HHJE Y AOBOAHOj MEDH HCTa-
KHYTO Aa je OH aKIIMOHH H3pa3 KPUBHYHOr MNPOLIECHOr npaBa. HecyMHBHBO je
Aa Ha KPHBHYHH IIOCTYNIaK KAaO0 APVIITBEHY NOjaBY AE€AV]y MaTepHjaAHe, KVA-

(16) HacTaBHH mAaH OpaBHOr 06pa3’oBama HAa IPABHHM d)axymemma v CCCP je jeAHHCTBeH
H yrBpbeH OA crpaHe MHHHCTapcTBa 3a DHIEe M CpeAlbe clenHjasHo oGpasonaise CCCP. Mcro
Tako, YIBpbeHH CY M HaCTaBHHM NpPOrpaMH mnpeAMeTa, Te Meby HHMa M CO6/€TCKOZ KPUBUMHOZ NO-
crynxa. HacraBa xpusuunor nocrynka ce obaBrpa ca 70 yacoBa npeAaBara M 70 4acoBa MPaKTHuY-
HHUX BexkGW. HacraBa ce u3BOoAM y 5. M 6. cemecTpy. ‘

(17) YuGeHuk A, crp. 9
(18) YuGenuxk A, crp. 13.
(18) Yuybenux B, crp. 9—10.
(20) YuGenuk B, crp. 16.
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TYpHE H NOAMTHUYKE KOMIIOHEHTe AATOr ADVILUTBa-Ap>KaBe, Kao M CTpaTeruja
TaKTHKa Gop6e MpOTHB KPHMHHAAHTETa, aAH H-era uarpabyje U 0XHBOTBOpaBa
KPHBHUYHO IpoLecHo mnpaBo. IlocAe OBOr, OA HHTepeca je nyxoTuna Koja ce
jaBrma H3Meby 0eaaTHOCTU H KpUBUUHONPOLECHUX 00HOCA, HAauMe, PEKAO GH ce
Aa TIOCTOje A€AATHOCTH KOje CY BaH OAHOCA H AEAATHOCTH KOje AOBOAE A0 $op-
MHpama OAHOCA, Te CY Tako U obyxBaheHe opaHOcHMa. OBakKBO CXBaTam€ je He-
MpHUXxBaTAHBO. OHO je 3aCHOBaHO Ha ONa’XajHO MPUMAPHOM, Tj. HA HEIOCPEAHO
BubeHoM. ¥ BeMy HMa Heyer LUTO je CBOjCTEBEHO IMPHPOAHHMM HaykKama. 3a Hac
je OA HHTepeca KPHBHYHOIIPOLIECHH OAHOC Kao DALlMOHAAHO NpHMAapHH HHCTH-
TYT KPHBHYHOT IIPOLIECHOT mpaBa. KaA oBaj OAHOC MMa OAAUKE COLIHjaAUCTHY-
KHX APVIITBEHHX OAHOCA, OHAQ j€ M KPHUBHYHO IIPOLIECHO ITPABO COL[M]jaAHCTHY-
K0. AeAaTHOCTH MAH, 60be peueHO, KPHBHYHONPOUECHE PaAl-e PDE3YATHpAjy H3
KPHUBHYHONPOLIECHHX OAHOCAa U Y INOTAEAY CBOT jaBdaka M Y IIOTAEAV CBoOje
CTPYKTYpe U Bplueka. IIOCPEACTBOM KPHUBHYHOIIPOLIECHHX paAmH IpOBepaBa
ce BasbaHOCT KPHBHYHONPOLIECHHX OAHOca. IIpeMa ToMe, CIlOpHa je H OCHOBa-
HOCT CBPCTaBamha AEAATHOCTH H OAHOCA Y AebMHMIIM]Y KPHBHYHOI NIPOLIECHOT
IpaBa, Kao INTO je, Ha APVIOj CTPaHH, CIIODHO H VHOIIEHe OAHOCA IIOpeEA
AEAAQTHOCTH V AePHHHITHjY KPHBHYHOT MOCTVYIIKA Kao AKITHOHOT HM3pa3a KpH-
BHYHOT MPOLIECHOT MpaBa. Y IPBOM CAyYajy AOBOAAH je OAHOC, & Y APYTOM
AeAaaTHoOCT. MebyTtuM, mra pehin o nyxortunu u3Meby A€AATHOCTH H IPOLIECHHX
oAHoca. M3 cxBarama KoOje je OBAe KpaTKO CKHUIIMPaHO, a KOje HOCH HaCAOB
, ADVIITBEHO (pallMOHAAHO) — AHMHAMHUKO” (2!) cXBaTame KPHBUYHOI ITOCTVII-
Ka, H3Aa3U Aa Ce KPHBHYHOIPOLIECHE PaAl€ H KPHUBHUYHOIPOIIECHH OAHOCH Me-
bycobGHO obyxBaTajy, Te Aa je U IIOMEHYTa NYKOTUHA DPE3YATAT HU3BECHE Iorpe-
LIIKe V TPETMaHY KPHBHYHONPOIECHOr OAHoca. OBe nyxorune Hehe GHTH, ako
Ce CXBaTH IIPHCYCTBO KPHBHYHOIIPOLIECHOT OAHOCA Y AAQTEHTHOM H OTBOPEHOM
BHAY. O AaTEHTHOM BHAY KPDHBHYHOIPOLIECHOT OAHOCA TOBODH Ce Y OHHM ITpO-
LIECHUM CHTVallHjaMa HAHW eTaraMa KaA Apyra CTpaHa Huje MPUCYTHA, a IPHCYT-
HHU MapTHEp je AY’>KaH Aa BOAH payyHa O H-EHHM HHTepecuMa. IlapTHep Koju
KOHaYHO MOX>Ke Aa HaHece IITETY OBUM HHTEDECHMa CBaKaKO je OpraH KpHBHY-
Hor npaBocyba. AaTeHTHH BHA KPHBHYHOIIDOLIECHOT OAHOCA He HAaAa3HMO HH V
viubeHuky A Hu vy yubenuxky b, nmako 3KII PCOPCP o meMy BOAH payyHa Y
vyA. 20, cT. 1. 3akOHOAABAIT AOCAOBHO mpormcyje: , CyA, JaBHH TY>KHAAI, HCACA-
HHK H AHIle KOje BpLIH H3BHDbA] AY’KHU CY Aa NPEAY3MY CBe 3aKOHOM MpPEABH-
heHe Mepe paAd CBECTPAHOT, IOTIVHOT H 00jeKTHBHOI HCTPa’XHBatha OKOAHOCTH
CTBapH M Aa OTKDHjV KaKO OKpHBAVjyhe Tako u ocaobabajyhe okoAHOCTH IO
OKPHBAEHOT, a TaKobe H OKOAHOCTH KOje OTekaBajy U ybAa’kaBajy HETOBY
xpuBHIly.” AakAe, y3 oApebeHy KOpeKTypy II0jaBsbeHa, IIVKOTHHA ce rydu, a ca-
MHM THM AOAA3H H AO IIDaBUAHOT NOBEe3HWBaKka KPHUBHYHONPOLIECHHX DaAlH H
KPHBHYHOMPOLIECHUX OAHOca. Ha Kpajy, aAH He H KaO Mame Ba)KHO, KaA je pey
0 noMeHyTHM AebHHHUHjaMa, Tpeba pehd Aa HHje HU3BPIUEHO MOTHYHO VOIIITa-
Bale KPHBHUHOIIPOLIECHHX cy0OjekaTa M oApebeH HHXOB TeHVCHH MOjaM, jep
Aa je TO YUME-eHO, He GH AOIIAO AO VHOUIEHWa HacAoOBa cybjexaTa mo BDPCTH.
IlocAe MOTIVHOr YOIIIITaBala OCTAaje Kao IeHYCHH IojaM CaMO KpusuyHonpo-
yecHu cybjexar. Tako ce, y Kpajihoj AUHH]H, IOPEA TIpEAMETa U 3aAaTKa KpH-
BHUHOT MPOLIECHOT NpaBa Y HeroBy AebUHHIIM]Y UMAjV YTPAAUTH Kao HajBHIH
3¢ ocao;nm HHCTHTYTH KPHBHUYHOIPOLIECHH cy0jeKkaT H KPHBHYHOIPOULECHH OA-
HoC (22).

4, YV paamaTpaHuM VYUOCHHIIHMMA NMaXHY NPHBAAye H CTABOBH O KPDHBHY-
HOIIpoleCHMM (VHKIIMjaMa, YTOAHKO IIpe IUTO V COBJETCKOj AHTEPATYDH KpH-
BHYHOT IPOLIECHOT ITpaBa HEMa CarAaCHOCTH Y IOrAeAy 6poja mpouecHnx GyHK-
uyja. C MamHUM H3pa’KajHHM DasAHMKaMa H V jEAHOM H V ADYTOM VIGEHHKY
IOA TO0jaBOM KPHUBHUHOIPOLleCHe ¢VYHKIHje MOABOAH C€ YCMEDEHOCT AEAATHO-
CTH OpraHa HMAM AMIIa Y KPHBHYHOM IOCTYIKY (%*). MebyTHM, NDHAMKOM HCTH-
nama caMHX GVHKLHja AOAa3H AO HecAarawa. Tako, mMpeMa cxBaTamwy H3pake-

(21) A. B. Anvurtpujesuh: Kpusiuno mpouecHo npaso. Apyro npepabeHo nu3aame. ,,CaBpe.
MeHa apAMuHHCTpanuja’’, Beorpaa, 1965. CxpaheHo umr.: Auamrpujesnh 1. V. crp. 14.

(22) AumuTpHjeBuh 1, cTp. 12.
(23) Yubeuuk A, crp. 10. Yubenuk B, crp. 11.
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HOM y yufeHHKy A, y NOCTYIKy nocroje caeaehe ¢ yHkuuje: a) JyHxuuja
OKpuBAEWa; 6) dyvHKIHja oAGpaHe; U B) PYHKUHja pellleha KPHBHUHE CTBa-
pu (). C Apyre cTpaHe, v VUOEHHKY b HCTaKHYTe CY Kao OCHOBHEe VHKIIHje:
a) cyAcka ¢vHkuMja; 6) dyVHKLHja Hap30opa pDaAH TayHe INpHMeEHE 3aKOHa;
B) $VHKIMja HCTpare; U r) ¢pyHKUHja oAGpaHe (23). _

BAHOKHM KDHTHUKHM ITOCMaTpalbeM KaKO AaTe AePHHUIMje TAaKO M Ha-
Gpojanux ¢yvHKIHja TpebGa YTBPAUTH OAPIKHUBOCT HM3AOXKEHHX CTAaBOBa O Kpu-
BHYHOIIPOIIECHHM GVHKLHjaMa.

ITojaM ¢dyHKUMje ce V AHTepaTypu pasAnuuTo AeduHuiue (26). Aedunu-
IIHja KOjy CV aYTOPH AaAH Y pasMaTpaHUM YIGEHHIIHMa y IOTIVHOCTH je IpH-
XBaTAHBA, NOCeOHO Kao paAHa (omepauuoHaAHa). Ho, 3amaka ce Aa ayropH,
MMPHAMKOM H3HaAaXke€rwa BpCTa GVHKLM]ja, HHCY V AOBOAHOj MEPH INOILITOBAAM
eAeMeHaT AedHHHIIHje KOjU Kasyje Aa je ped O YCMEPEHOCTH, OAHOCHO O IHM/fo-
HOCTH A€Aakha OP2aHa Uil Auya Y €HIUKAOIIEAHjCKOM CMHCAY peuH. Aa je oBo
PECIIEKTOBaHO, He OU HI AOLIAO A0 HaGpajamwa NpolecHHX PyHKIUHja, a Aa ce
IIPETXOAHO He OAPEA€ KPHTEpHjVMH eMaHLHmalHje U KAacHPUKaIUuje PYHKIN-
ja. 3aTo je IEeAHCXOAHHJH CTaB, H3pKEH Y VUOEHHKY A, KOjH FOBOPH O OCHOG-
HUM YHICYLijama, HAKO He CAEAH V¥ AOBOAHOj MEPDH MHCA0o KOjy CMO HCTaKAH.
OBAe ce oceha mocaeAunia Heu3rpabeHOCTH HajBHIIIET NMOjMa KPUBHYHONPOIIE-
cHor cybOjekTa U Kaacudukaluje cybjekara y KPHBHYHOM MOCTVIKY (27) M vy
viiGeHnky A U v vubenuxy b, jep Aa je OBO VUHIbEHO, MPaBHAHA KAACHOHKAIIU-
ja ¥ HoMHHalHja PVHKIHMja HaMeTHYAe OH ce came no ce6u. Hcro Tako, Aa je
V HayYHH CHCTEM H3Aaramwa VHECeH NMPHHLMI OA€AEHOCTH KPHBHUHOITPOIECHMX
$VHKIHja Kao nocebaH MPpHBLHI OIIUTEr KapakTepa YV 06AacTH NPOLIECHHX Ccy0-
jekara (%8), HCKpHCTaAHcaAe OH ce H QYHKUHje YV CBOJOj Pa3SHOBPCHOCTH H OATO-
Bapajyhoj xkaacuduxaitnju. ITocae oBOr Morao OH ce TOBOPDHTH O CBaKoOj OA
HCTAaKHYTHX VHKUUja, aAu OH TO, YMHH HaM Ce, NPEAA3HAO OKBHpE OBOT IPH-
Ka3a. JeAHHO OHCMO HAallOMEHYVAH Aa HeMa HHKaKBHX Pa3A0Ora KAOHHUTH Ce€ KAa-
CHYHMX HAaCAOBa 3a TPH TAaBHe mpolecHe ¢byHKUHje. IIpy oBoM ce uMajy Ha
yMy GVHKIMja ONTyKGe y HajImpeM CMHCAY peuH, ¢yHKIHja OAGpaHe U CyA-
cka yHKIH]aA.

5. 3a KpHBHUHONPOIIECHE NpHHIIHIE je Y VIOEHHKY A pedeHo Aa cy TO
OCHOBHa HayeAa Ha KOjuMa je Hu3rpabeH KpUBHYHH MOCTVIIaK, Aa CY V IbHMA ca-
AP’KaHe DYKOBOAHE HAeje, Aa HMajy HOpMaTHBaH KapaKTep H Aa CY V Kpajwoj
AMHHjH DVKOBOAehe NpaBHe NOCTaBKe, KOje MPO’KHMajy YHTAB KDHBHYHH IIO-
crynak. IbMXoB 3Hayaj je carAeAaH Vv TOMe Aa OHH HM3paskaBajy HajOHUTHHje
‘IIPTE U CBOjCTBa COBJjETCKOr KPHBHYHOI nocrymka (2°). Y ynGeHuky 5 npuxim-
m cy AedMHHCAHH Kao pyKoBoAehe mnocraBke yTBpbeHe mNpaBHHM HOpMaMa,
KOje u3pa’kaBajy COLHjaAHCTHUKY IIPHPOAY COBJETCKOT KPHBHYHOT IIOCTYIIKA,
BeroBa OCHOBHA o0eAerkja M HEeroB AOCA€AaH AeMOKpatuzaM (3°). Hema cym-
Be Aa CY OBa ABa CXBaTaka BEOMa CAHYHA jeAHO ApPYroMm. Aa 6HcCMO HX yrope-
AMAM ca HalIUM CXBaTalkheéM KPHBHYHONPOLIECHHX NMPUHIIKIIA, €BO U Hallle AepH-
uvnyje: ,, KpUBHUHOMPOLIECHH NMPHIIIHITH 1IPEACTaBAbajy OCHOBHE ITPAaBHE IOCTaB-
Ke, KOje CY CaAp>ajHO DYKOBOAHE HAEje, a aKIIHOHO OCHOBHH 3aXTEBH jeAHOT
. cHCTemMa KpuBHUYHOT roctynka.” Ilpema TOMe, OHO INTO HEAOCTajé COB-

(24) Yubenuk A, crtp. 11.

(25) Yubeuux b, ctp. 11.

(268) Tako, Ha nmpuMmep, KoA Hac J. BopbeBuh y cBoM AeAy ,,HoBM ycTaBHH CHCTEMH’’, ApyTO
u3pawe, ,,CaBpemMeHa aaAMHHHCTpauuja'’, Beorpaa, 1964, HaBoaH y moraeay Hawer YcraBa CDPJ cae-
Aeba TpH 3Hauema nojMa @yuiyuja: a) ¢yHKUMja Y HajuiMpemM 3Hauerwy obeAexaBa OMIUTA MOA-
pydja AeAATHOCTH M o0aBe3a, OAHOCHO HHBO H OKBHp OBAauwherma APYLITBEHO-TOAHTHUKHX 3ajeAHH-
ua; 6) ¢yHKUMja Yy BHIE Mame KAACHYHOM 3Hauemy MPEACTaBba CKYil OApebeHHX mpaBa M AVX-
HOCTH, HOp. ,,GVHKUH]a BAACTH'’, HAH CaMO jeAHY rpaHy Te omuTe QYHKUMje HAH ACAATHOCTH, HIP.
,CVACKa ¢VHKUMja''; M B) ¢YHKLUHja Y Y>KEM CMHCAY pedn obGeAekaBa KOHKPETHO oBAaithemwe
NMOjeAMHHX (YHKUHOHEpPAa HAH M3BpIUIMAalia 3aKoHa (B. crp. 60).

(27) Aumurpujesuh 1, crp. 81. u 87.

(28) Aumurpujesuh 1, crp. 85.

(29) YuGenuk A, crp. 38. u 39.

(30) YySenuk b, crtp. 40.
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jeTCKHM CTaBOBHMa O NMpHHUHMIIMMA jecTe IBHUXOB aKI[MOHH 3aXBaT, KOjH Ha OA-
pebeH HaulH yKa3yje Ha CTaAHO NMPHCYTHY AMHAMHYHOCT KPHBHYHOT IOCTVIIKA.

IIpnka3 KpHBHYHONPOLIECHHX IPHHLHIIA je I0OjEAHOCTAaBAEH H OHH Ce
Hu3Hoce MpocTHM HabpajaweMm. HeaocTrajy GHAO KOjH KPHTEPHjYMH HHXOBOT

" BpeAHOBaia U Kaacubukaumje. 360r Tora cy MOryhM IpHUTOBODH Kako y IO-
TAEAY CEAeKIlHje TaKO M CaMOT H3Aararwa IPHHIIMIA.

V yubeHuky A y KpHBUYHOIIPOILIECHE ITPHHIIMIIE CBPCTAHU Cy: 1) mpuHIIMI
COLMJAAMCTHYKE 3aKOHHTOCTH; 2) NPHHIMII jaBHONPABHOCTH (OQHIIMJEAHOCTH);
3) NPHHIMII HENPUKOCHOBEHOCTH AWYHOCTH, CTaHa H TajHOCTH Ipemucke; 4)
OPHHLIMI BpllIelka NpaBocyba caMO OA CTpaHe CyAQ; 5) NMpHMHUMII BpIlleha Ipa-
Bocyba Ha TeMemy jeAHaKoCTH rpabaHa mpeA 3aKOHOM H CYAOM; 6) IpUHIIHT
pasMaTpara CTBapH OA H3a0paHHX CYAHja; 7) mMpuHHUMI ydeniha y CYAV HapoA-
HHX NOPOTHHKa H 300pHOCTH ITPHAHKOM pa3MaTpalba CTBApH; 8) IPUHIHMIT He-
3aBHCHOCTH CYAHMja H HHXOBe NMOTYUEEHOCTH CaMO 3aKOHY; 9) MPHHLIHUII HAIIHO-
HAAHOT je3HKa Y CYACKOM MNOCTYNKY; 10) mpHHIIMIT jaBHOCTH CYACKOT IIpETpeca;
11) mpHHUMII HEMMOCPEAHOCTH, YCMEHOCTH H HEMPEKHAHOCTH CYACKOT MpETpeca;
12) mpumiun oGe3debewa mpaBa Ha OoAOpaHy OKpHBAdeHOM; 13) mpunipm pac-
OpaBHOCTH; 14 npuHIMI OOjeKTHBHE HCTHHE Y KPUBHYHOM IIOCTVIIKY; M 15)
npuHuMn yyemha ApYINTBA V KPHBUYHOM INOCTYOKY (31).

C Apyre crpase, yubenux b Habpaja caeaehe KpHBHYHOIIPOLECHE ITPHH-
uurie: 1) OPHHIMNO COLHjaAMCTHYKE 3aKOHHTOCTH; 2) NPHHIMMI HEITPHKOCHOBE-
HOCTH AMYHOCTH; 3) IPHHUMI Bpliewma npaBocybha y KPUBHYHHM CTBapHMa ca-
MO OA CTpaHe CVAQa; 4) NpHHIIMII BpIiera NpaBocyba Ha TeMedy jEAHAKOCTH
rpabaHa mpeA 3aKOHOM H CYAOM; 5) OpHHIIUN ydyerniha HapOAHHX IIOPOTHHKA H
300pHOCTH NMPHAUKOM pa3MaTpawa CTBapH; 6) OpUHIIMII H300PHOCTH CYAHja H
HapOHUX IOPOTHHKA; 7) NPHWHIIMII HE3aBHCHOCTH CYAHja H HUXOBE NOTYHIHEHO-
CTH CaMoO 3aKOHV; 8) IPHHIIHMII HAIlHOHAAHOT je3HKa Y CYACKOM IIOCTVIKY; 9)
NPHHIMII YCMEHOCTH CYACKOT mperpeca; 10) mpuHInm oGe3bebewa mpaBa Ha
oAOpaHy OKpHBAEeHOM; 11) MpHHITMIT CBECTPAHOCTH, NOTHVHOCTH H O0jeKTHBHO-
CTH HCTPa’KWBalkha OKOAHOCTHU CTBapH; 12) NpHHIIMN OIleHe AOKa3a IIpeMa VHY-
TpaimmeM yOebewy; 13) mpunuun HaA3opa BpxoBHor cyaa CCCP H BpXOBHHX
CYAOBa CaBe3HHX M ayTOHOMHHX pemnyOAMKa HaA CYACKOM AesaTHoinhy; 14)
MPUHIIMI HaA30pa jaBHOr TY>KHOLla Yy KPHBHYHOM CYACKOM MOCTVIIKY; H 15)
npuHIMn ydentha APYINTBA Y KPHBHYHOM CYACKOM IIOCTYIIKY (32).

Ilyrem obuuHor ynopebnBama 3ana’ka ce Aa CYy ayTOPH AaAH MHOTO Me-
CTa NMpUHUMIIMMa ypeberma npaBocyba yomuTe W Aa HUCY HM3BPILUHAM HHKaKBY
KAacHbUKaIUjy HCTAKHYTHX NpHHIMNA. [IopeA Tora, MMa IPHHLIHIIA KOje cpe-
heMo v jeAHOM aAH He H Y APYToM yubeHHKY. Tako cy y VIIOSeHHKY A HCTakHy-
TH NPUHIIUIM jaBHOIPABHOCTH, OPHHIUI PACHPaBHOCTH H OPHHIIHIT 00jeKTHBHE
HCTHHE Y KPHBHYHOM IIOCTVIIKY, a YV VUOEeHHKY 5 OBHM NPHHITUIIM HHCY Halpo-
janu. C Apyre cTpaHe yuOesHK 5 ykasyje Ha NPUHITHI OLEHe AOKa3a IpeMa
vHyTpammeM ybebemy, AOK v yIIGeHUKY A HeMma oBor mpuHnumna. Hcruna, ayTo-
PH HE TIOABOAE VBEK IIOA HCT€ HaCAOBE HCTOBETHE CaApsKaje, aAH OBO HE MOXKE
Aa OImpaBAa OACYCTBO HEeKHMX mpuHiumna, Tako je Ha mpumep, y vubeHuky b
[PHHITUIIOM COLIHjaAHCTHUYKE 3aKOHHMTOCTH OoOyxBahieH M NPHHUUIN jaBHONPAaBHO-
cti. OBAe Tpeba umatH Ha yMmy AmuneoBy (Linné) mucao: ,Nomina si nescis,
perit et cognitio rerum”. ’

IIta pehn o NMpeHaraamieHoj NMa’KibM IpeMa IPHHIMIIMa ypeberwa mpa-
Bocyba VOIMIUTe Yy OKBHPY H3HOLIEHA MNPHHIHIA KPHBHYHOT mocTymka? OAro-
BOp OH OHO, UHHH HaM ce, jeAHHO MOTyhH, Aa ayTOpH HHCY Y AOBO/HO] MEpH
IOLITOBAAH PEAATHBHY CaMOCTaAHOCT IIpaBOCyba VOIMMITE HU Kao IpaHe 3aKo-
HOAQBCTBa HH Kao INocebHe AMCLIHIIAWHE Y OAHOCY Ha KPHBHYHH IIOCTyIaK.
OcuM Tora, OHH Ce MOTAABHTO 33aAp>KaBajy Ha NMPHHIMITHMA KapaKTEPHCTHYHHM
3a ypebeme H paA CyAa, a 3aloCTaBabajy MpHHUHIE ypeberma H pasa ApYTHX
NPaBOCYAHHX OpraHa, Ha IIPDHMED jaBHOT TY)XMAAILITBA H OpraHa KOJH BpLIE
Hu3Bphaj.

(31) Yubenuk A, c1p. 42. H CA.
(32) Yubeunk B, ctp. 42. H cA.
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AaxaAe, HEAHMCXOAHO je OTPaHHYHTH Ce CaMO Ha MPHHIIHIE KapaKTepH-
CTHYHE 32 KPHBHYHH NOCTYNaK, a ADYTHM IPUHIUIIMMa GHAO NMpaBHOI CHCTEMa
vomuTe 6HAO mMpaBocyba AaTH CaMO OHOAHKO MeCTa KOAHKO jeé TO HEOIIXOAHO
3a MOCTaBAdale, H3rPaAlby H pasyMeBame OApebeHOr cHcTeMa KPHBHYHOL IIO-
crynka. C OBOM OCHOBHOM IIOCTAaBKOM HEMHHOBHO je IOBE3aTH KAaCHQUKAIHM])Y
npuHuuna. IIITo ce THYe KpUTepHjyMa KAacudHKalIlMje, OH ce MOpa 3aCHHBATH
Ha BPEAHOCTH IPHHIHIA C KOjOM OHH AONPHHOCE H3rpaAlH KPHBHUYHOIpOLlE-
CHHX II0jMOBa M OCTBapemy KPHBHYHONPOLIECHOT 3aAaTka. HcroBpeMeHo TpeGa
[OPHXBATHTH M CXBaTale O npuéesusarby NMPHHIIUTIA, IPHAMKOM HHXOBOT H3Aa-
rama, 3a KDHBHYHOIPOLIECHE NIOjMOBE H 3a CaM CHCTeM KDHBHYHOT IOCTYIIKA.
OBO nocAeAlw€e OMoryhasa Aa ce carAeAa ¥ IMpOBEPH NMPUMEHBOCT CAMOT IIPHH-
LMma.

CeAexilHja KPHBHUYHOIIPOLIECHHX NPHHIINIA, KOjy caMH 3acTymamo, oby-
xBaheHa je lbHXOBOM IIOAEAOM Ha OCHO8He, onuiTe U nocebre npuadanumne. OcHoB-
HH [PHHITUIIH Ce HEMOCPEAHO BE3Vjy 3a OCTBapelhe KPHBHYHOMPOLIECHOT 3aAaT-
Ka, a OIMUTH IIPHHIIAI CY CBOjCTBEHH KPUBHYHOM IIOCTYIIKY KaO KPHBHYHOIIPO-
LECHOM OAHOCY H OApebvyjv mweroBy mpupoAy. HajsaA, moceGHH NpuHINIM CY
CBOjCTBEHH KPHBHUYHOITPOLIECHHM IIOjMOBHMa (HHCTHTYTHMAa) H IIpeMa TOME V
Kojoj MepH obGyxBaTajy OAHOCHH IIOjaM MOTY HMAaTH ONuiTU W OcobeHu Kapak-
Tep. Ha oBOM MecTy H3HehieMO caMO OCHOBHe W omuTte npuHiuile. OCHOBHHU
MPHHIIMIA CY IPUHITHT 3aKOHUTOCTH, MMPUHLMII IOCTOjaHOCTH KPHBHYHE CTBApH,
OPHUHITMIT MCTHHE M IPHHIMI BHINECTENEHOCTH KPHBHYHOr INOCTYNKa. OmiuTH
NPUHITHIIA CY IPHHIHAI ONTY>KGe, MPHHLIMII PacCIpPaBHOCTH, MPHHUWI aKTHBHO-
CTH KPHMBHUYHOT CYAQ, IIPHHIMI CAODOAHOT CYAHjCKOT VBEpEHa, IPHHIUII jaBHO-
CTH, MIPHHUMI YCMEHOCTH, IMPHUHI[UIT HENOCPEAHOCTH M IPHHIIHII MPOIECHE EKO-
HOMHje. :

6. Y npuka3sy NOMEHYTHX YUGEHUKa 3aAp>KaAH CMO Ce caMO Ha HEKOAHWKO
OCHOBHHX IIHTaIba, HacTojehH Aa KPUTHYKH pa3sMOTPHMO CTaBOBE ayTopa, Kao U
Aa caMM Ka’KeMO IlITa MHCAMMO. BHAO GH 0OA HHTepeca Aa ce IpeTpece jOIl YH-
TaB HH3 [HTalba, aAH NIPUKa3 He MOXKe Aa OOYXBaTH CBe.

Yomure y3eB, 0BO Cy AOOPH VUOEHHIIH Y KAACH KOjoj mpumaAajy. ¥V mHMa
je caBecHo oGpaben Ba)kehm cucrem KpuBuuHor mocryika y CCCP oAHOCHO V
PCO®CP. FbuxoBa KOPHCHOCT Ce€ CAaCTOjH HE CaMO Y VIIOEHUUYKOM ITpe3eHTHPaby
MarepHje, Beh U V AOIPHHOCY Pa3BOjy TEOPHjCKe MHCAH COBjETCKOr KPHUBHYHOT
NPOLIeCHOT ITpaBa.
Ap Apazony6 B. Aumutrpujesuki

CaaBoao6 ITomosru: AAMUHUCTPATHBHOE ITPABO. OBIIAY YACTB. ITOA
PEAAKITHEH II. A. IMITOABCKOH. HaaaTeascTBO , IIporpecc”, Mocksa,
1968, 539 crp.

V CosjerckoM CaBe3y ce Beh NocCTOjaHO jaBmajy IMPEeBOAM HMHOCTPaHHX
A€Ad KOja Aajy IpeTAEeA IOJEAHHHX IIPaBHUX AHCLIMIIAHHA Y YIOPEAHOM IIpaBy.
C Tora ce Mopa NO3APaBHTH H I0jaBa IpPEBOAa OBOT ylIGeHHKa Koju he cBakako
MDY>KUTH COBjETCKHM YHTAOLIUMa OCHOBHE IOjMOBE O jYTOCAOBEHCKOM YIpaB-
HOM IpaBy. 3a norpebGe coBjerckux uurasauna nmpod. Ilomosuh je u3BecHe Ae-
AOBe CBOT VUOEHHKA CKPAaTHO a HETAE je AONYVHHO Y CKAAAY Ca HOBHMjHM 3aKo-
HOAABCTBOM. I10jaBy OBOT IIpEBOA@ YTOAHMKO ITpe Tpeba MO3APaBHTH IUTO AO OBe
kmwure y CosjerckoM CaBe3y Huje IpeBeA€Ha HHjeAHa jYTOCAOBEHCKa KibHUra
GHAO KOje Hallle mpaBHe AucuMnauHe. CTora Basda YKasaTH Ha 3Havaj OBe HHH-
IIHjaTHBE M OYEKHMBATH Aa C€ H Aab€ HACTaBH Ca YIO3HABAILEM COBjETCKHX
NpaBHHKA C NOjEAHMHHM I[paBHHM AHCLMIIAMHaMa jyrOCAOBEHCKOT IIpaBa V. lie-
AMHH, K20 H IAAHCKM NPHCTYIIMTH MPEBOAHMA IOjEAHHHX A€Aa M MOHOrpadHja
H MO>KA2 HACTOjaTH Aa CE€ 3ajEAHHMYKHM CHaraMa YIIOPEAHONpPaBHO o6paae mo-
jEAMHH NMpPaBHH HMHCTHTYTH KOju OH MOTAHM GHTH OA KODHCTH HE caMo 3a y3a-
jaMHO ymo3HaBame Beh M 3a pa3BOj COBjETCKOT M jYTOCAOBEHCKOr mpasa. Aa
HMa Te y3ajaMHe CapaAle, He GH CE MOTAO AECHTH Aa V VLIOGEHHKY COBjeTCKOT
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VIIpaBHOT IpaBa Y KOME CY ABE TAaBe IIOCBeheHe YIIOPEAHOM VYIIPABHOM IIPaBY
(COLMjaAMCTHYKOM H OYp>KOacKkOM) HeMa HHM OCHOBHHX IIOAATaKa O jYTOCAO-
BEHCKOM VIIPaBHOM ITpaBy, a NOCEOHO HH jeAHE pedyH O VYIPaBHOM CIIOpY H
yIIpaBHOM IHOCTYVIKY. OBA€ MHCAMM Ha HHauye Ca’KeTH H IIPErA€AHH VIIOEHUK
COBJETCKOI' YIIPAaBHOI' ITpaBa KOjU je 00jaBaeH 1967. roanHe v MOCKBH moa pe-
AaknujoMm npod. A. E. AyHeBa (u3aame IOpuauueckas aureparypa).

3a jyroCAOBEHCKe IIPDaBHHKE OA IOCEOHOr je HMHTepeca IUTO je MCTAaKHYTH
coBjeTckd mpaBHHUK 1]. A. JaMmnomcka Aasa VBOAHY peY IIPEBOAY VIIOEHHKA
nmpod. C. ITonosuh. 1J. Jamnoscka je no3Hata No CBOJMM AEAHMA KOja NOCeGHO
00pabyjy Teopujy YopasHOr mpaBa, kao U Hayky O yIpaBmamy Y UHjUM paAo-
BHMa Ce YBEK OApa’kaBa YIIOpHa U MOCTOjaHa Te)Kiha 3a NIOABpPraBalheM yIpaBe
NpaBy U NOIUTOBame Cy0jeKTHBHUX IpaBa rpabaHa. Y yBoaHOj peud 1. Jammnosr-
CKa IpBO VKa3yje Ha 3Hauyaj OBOI NIPEBOAA 3a YIIO3HABaH:€ COBjETCKE jaBHOCTH
ca jyroCAOBEHCKHM YOpaBHHM HpaBoM. Aaje IoAaTKe O CBHM HaCTaBHHUIIMMa
KOjHu v JyrocAaBHjU NpeAajy yIIpaBHO mpaBo nocBehyjyhu noceSHy naskmwy aka-
Aemuky nod. Ap MBu KpoGeky. 1I. JaMnoscka y OBOM CBOM YBOAY COBjETCKHMM
UHTAOlIMMa IIpernopyvyje KIbHUTY H YV H3BECHOM CMHCAY Aaje H OLIEHY IIpeBeAe-
HOr yuGeHHKa. YKasally caMO Ha HeKe HajoCHOBHHje IpHMeADe Koje MOry
AQTH IIOBOAA 32 Aak€ AHCKYCHjE.

IIpe cBera, 1I. JamMnosckKa ykKa3dyje Aa ce jYTOCAOBEHCKO VIIPaBHO IIPaBO
pasAUKyje OA COBJETCKOr VIIPAaBHOI IIpaBa jep jYrOCAOBEHCKO IIpaBO, IpeMa
vpoo. Ilonosuhy, obyxBata caMoO YIIpaBHY GVHKIIH]Y, a je CTora IpPeAMET jy-
TOCAOBEHCKOI YIPaBHOI IpaBa Y>KH OA COBJETCKOI VIIDAaBHOTI IIpaBa, jep COB-
jETCKO YIpaBHO NMpaBO OOYXBaTa CBE AP’KaBHE OpraHe KOjH Bplle HapeAOOAaB-
Hy K u3spluHY GyHKUU]Y. ITocebHO yKa3yje Aa caMoyIipaBdakbe HE ITPOTHBpE-
uyd MPUMEHH HayeAa ACMOKPATCKOT IIeHTpaAH3Ma M CTOTa HCTHYE Aa je 3a COB-
JETCKO MpaBO aliCOAYTHO HeNpHUXBaTsHBa KPHTHKAa HadeAa AEMOKpPAaTCKOT
LleHTpaAHu3Ma Koja je BHAHA Y yubenuky mpo¢. Ilonosuha.

II. Jamnosmcka mpumehyje Aa JYTOCAOBEHCKO V{IPaBHO IIpaBO OOHAYje
HOpMaMa KOje peryAuilly ynpaBHH NOCTYNAK U yNpaBHU cnop. JIo meHoOM M-
M€Y, A0 OBE OIMUMPHOCTH AOLIAO je ,y AcOpOj HaMEpH Aa Ce VUIBPCTH 3aKo-
Hurtoct”. CMaTpa Aa MHOro6pojHe OoApeADe KOje DEryAMIIY MHOre AeTase IIo-
CTYIKa IIOCTajy CTora ,TELIKO pa3yMmHBE IUMPOKHM CAOjeBHMa rpabanHa, H
caMuM THM OTE>XXaBajy HHXOBY OOpOY NHPOTHB HE3aKOHUTOCTH Koje Bpebajy
IbHXO0Ba IIpaBa U HHTEpeC 3aCHOBaH Ha 3akoHy’ (cTp. 16). H v Hac ce roBopu o
OIMUUPHOCTH 3aKOHa O OIMLTEM YIpaBHOM MocTynky. b. Majcroposuh je Heaas-
HO 00jacHHO Y3pOKe OMIIMPDHOCTH OBOTr 3akoHa (Anaau, 1969, op. 1, cTtp. 107—
112). O ToMe Aaje oGjaunmbera H fo. JeBTuh (IIpaBHu >xuBOT, 1969, cTp. 30—41).
Moske ce jolu AOAAQTH Aa j€ OYHTAEAHO A2 j€ OMLIHPHOCT OBOT 3aKOHa, IOCEGHO
nocAe ocAobobewa, H3a3BaHa NOTPeOOM Aa Ce BacClMTaBa HOB VIIPaBHH KaAap
Kako OH ce LITO BHIIE 3alUTHTHAA 3aKOHHTOCT U mpaBa rpabanHa. Bara 3anasurda
Aa je vy Hac H 3aKOH O ONIITEM YIIPABHOM IOCTYIIKY H 3aKOH O YIIPaBHHUM CIIOPO-
BHMa AOLLAO Kao OApa3 TeXXHke Aa rpabaHHH He OyAe O0jEeKT ynpaBHOT NOCTYII-
Ka Beh cy0jekT Koju uma oApebeHa mpaBa H KOjH Ce Y CAVYajy NOBPEAE CBOT
npaBa HAH HMHTEpeca 3aCHOBAHOI Ha 3aKOHY Mo)ke epHkacHo OopuTH. LI. Jam-
OoACKa HMCOpaBHO HCTHYE Aa je ,V CBEMY HY)>KHa Mepa Ia je Hy)XHa U Mepa
NpH IPaBHOM PeEryAMCamhy OBHUX "MAH OHHX (POPMH Ap>KaBHe AEAATHOCTH, IO-
ceBHO KaA je peu O y3ajaMHOM OAHOCY OpraHa ApskaBe H rpabana’” (cTp. 16).
II. Jaumomcka MOCEOHO yKasyje Aa je AeuH Buille ImyTa NOABAQYHO Aa je
HEOIMXOAHO ,,Aa C€ 3aKOHH IHIIY jaCHO KakKo OH OHAM Da3VMmHBH LIHPOKHM
HapoAHUM cAojeBuma’” (cTp. 16). HayeaHo ce moTAyHO CAaXEMO Ca OBHM CXBa-
TalbeM, aAl jYTOCAOBEHCKH 3aKOH O OILITEM YIPaBHOM IIOCTVYIKY HE MaTH OA
HejacHOhe Beh ce MO)Xe FOBOPHTH CaMO O HeroBOj OMUIHMPHOCTH. MebyTHM, Kao
WTO je Beh peyeHOo, OMILIHPHOCT je MPOY3POKOBaHa OApebeHHM pa3A03HMa.
MosxAa 61 ce 3aKOHY O YINPaBHHM CIOPOBHMa MOTAO NPHMETHTH Aa j€ CTBO-
PHO CAO>KEHH CHCTEM BaHDEAHWX IPAaBHHX CPEACTaBa KOJH HHMj€ AOCAEAAH HH
pasBojy jYrOCAOBEHCKOT IpaBa O YEMY Ce H KOA Hac pacrmpaBsa (Anaau, 1967,
op. 1, cTp. 23—30). Aame, 1. JaMnomcka HUCTHYE Aa joj H3aarawea npod. Ilono-
sHha 0 APVIUTBEHOM VIpaBAakhy HHCY jaCHa H Aa H3Aaratba O APVYIITBEHO-TIO-
AUTHYKHM OpraHisalMjaMa H VADY>KHBaiby rpabaHa, IO 1HEHOM MHULAEHY,
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HHUCY IOCBETHAA AOBOMHO Ma’KH-6 OBHM Ba>KHHM H HHTEPECAHTHHM NHTabHMa
(ctp. 13). LI. JaMnmoscka NMOABAAYH AQ jYTOCAOBEHCKH NpPaBHHLIM A2jy BEAHKH
3Hayaj caMoynpaBbalby, aAd HMa YTHCaK, npeMa KwbH3H mpod. IlonoBuha
(cTp. 226), Aa ce ,,daKTHUKI HEeroBa CYILUTHHA CBOAH Ha vuelithe paAHOT KO-
AGKTHBA Yy OpraHy vVyrpaBsala V peryAucalkby OAHOCa VHyTap oprasa...”
(ctp. 11). CaomuraBajyhu oBaj cBoj yrucak, II. Jamnoscka >KaAd IUTO Y KIbH-
3H Y BE3H Ca OBHM IIPOGAEMOM ,ITHCAL{ H3Aa’Xe CaMO YCTaBHE OApeAle H mo-
3UTHBHO NPaBO AOK ce IocTojeha mpakca He yomlTaBa, a YOpaBo je OHAa 3a
Hac oA moceGHor uHTepeca” (crp. 12). [lo Mmusewy II. Jamnomcke, mucan He
Aaje AyOme TEOpHjCKe OCHOBE CaMoyIpaBdaka. McTuue Aa je AOAyuie mpod.
IlonoBuh y jeAHOM CBOM paHHjeM YAAHKY YKa3ao0 Ha H3BECHE CIIOpHE TEOpHj-
cke mpoOAeMe Vv Be3d ca CaMOVIIpaBhalbeM, ,,aAH Y OBOj KIbH3H OBa ITHTakba
HHCY H3AOXKEHA KOAUKO je To 6HA0 HeomxoaHo' (crp. 12). II. Jammoacka no-
cebuy nakmwy nocbehyje H3raramuMa npod. ITormoBuha o AeeTaTHzauujn H V
sesu ¢ TuMm mpumehvje: ,He Moxke Hac mucan y6eAHTH Y TO Aa IPEHOLIEILE
HAAAE>XHOCTH Ha YCTaHGBE COLIHjaAHOT OCHrypara, 3APaBCTBEHE VCTAaHOBE...
M [IPOCBETHE VCTAHOBE ... VKa3dyje Ha AeetaTH3audjy. Hu3 oBHX ycTaHOBa IpH
CBEM ILHXOBOM ,,CaMOVIIpaBaaiy’ He I’pecTajy OMTH AP)KaBHHM ycTaHOBama'
(ctp. 17). LI, JamMnoscka Aame HcThHue: ,HcrrHa, npod. Ilonosuh oBe ycTaHose
Ha3HBa , ADVIUTBEHHM CAY>KGaMa” ¥ Ha MHOTO CTpaHa KIbHTe TPVAH Ce Aa YKa-
JKe Ha ILHXOBe ,HeAp>kaBHe” ocoGuHe. Ho TakBe ocobuHEe, KaO HENpPHBPEAHH
KapaKTep AEAATHOCTH, HAH GVHKIHOHHCAKE Y LAY 3aA0BONEHbA OMNIUTHX IIOT-
peba u yaKk HEMOTIVHAHOCT IpHMEHe HENOCPEeAHe NMPHHVAE, caMme N0 ceOH HH O
yeMy He rosope. HempHBpeAHa A€AQTHOCT KapaKTEpHCTHUYHA je 3a MHOTe ADY-
re Ap>kKaBHe opraHe Yy JYTOCAaBHjH Kao H 3a caBe3He; 3aA0BO/baBakbe OIMITHX
norpeba Y COLHjaAHCTHYKOj Ap>KaBH HHUKaKO Ceé He MOXKE€ NOCMaTpaTH YCKO,
Kao 3aAaTak CaMO HH3a YCTaHOBa, jep Lie0 AP>KaBHH amnapar PpYHKIIHOHHIIIE 3a
yoBeKa M Y HMe yoBeKa. IIITo ce THYe MpPHHYAE, HUKO OA IPaBHHKA HHUje HHKaA
TBPAHO Aa CBaKH AP’KaBHH OpraH MOJKe VBEK CaM, HEMOCPEAHO, H3DHIIaTH Ka3- -
HE HAH HapeAHUTH Aa ce rpabaHHH CTaBH Yy 3aTBOp. MexaHH3aM Ap>KaBHe IIpH-
HYAE je CAOXKeH: UMa OpraHa YHjH je 3aAaTak Aa OPTaHH3Yjy YIIPaBHY A€AAT-
HOCT U TIOPEA TOra peElUaBajy MHTalka O KapaKTepy H VIpaBH{UM CaHKIHjaMa
KOje ce HY>KHO IPHMEVjy IIpeMa OKPHBALEHHMA; HMa OpraHa KOjH HEMOCPEA-
HO IPHUMEIbYjY peluerba O NMPHHYAHHM MepaMa; MMa M TaKBHX KOJH He MOTY
IIPHMEHMTH IIPUHVAY... AAM CBH OBH HaBEAEHH OpraHHM He mpecTajy OHTH Ae-
AOBH Ap’KaBHE MalllHHe, a V Y3ajaMHOM A€jCTBY ca APVTHM A€AOBHMa OHH MOTY
y CAyyajeBHUMa YTBpbEeHHM 3aKOHOM Ha CBOjy WHHIHJaTHBY AOTIPHHETH Aa Ce
MIOKpDEHE YlTaB MEXaHu3aM Ap>xaBHe npuuyaAe”’ (crp. 17—18). II. Jamnomcka
Aasre HCTHYE ,Aa CY ADVIUTBEHe CAy>KOe, 06e3 o03Hpa Ha HBHXOBY CaMOCTaa-
HOCT, VCTaHOBe OApebeHe CKyMUTHHE ADPVIUTBEHO-TIOAHTHUKe 3ajeAanuue”. IT.
JaMmosCka cTora 3akaydyje, MpBO, ,,Aa CKVYIIUTHHE APYVIITBEHO-TOAHMTHUYKHX
3ajeAHMIIa HHCY CaMO CaMOVYTIPaBHU opraH Beh M BHILM OpraH BAACTH YV OKBU-
PV APVIITBEHO-NOAMTHUKe 3ajeAnuue (ua. 78 YcraBa CPPJ). Apyro, Aa je Ca-
BE3Ha CKVIMITHHA, caraacHo YcraBy CPPJ, rakobe opraH KOjH NPEACTaBba
APVIUTBEHO-TIOAMTHUKY 3ajeAHHIY — deAepalijy, H Y TOM OKBHpPY OHa ce jasB-
"/oa M Kao HAajBHINM OpraH BAACTH M Kao OpraH APVIITBEHOT CaMOVIPaBbaiba
(4a. 163 VYcraBa COPJ)”. ITocae oBe cBoje aHaAuse II. Jammnosmcka mocTaBsa
riutame: ,JIpema ToMe, MoAuM npod. ITonoBuha, o yeMy je MpeHOLICHE NpaBa
jeAHe 3ajeAHHIIe HA ApYTY 3nak Aeeratusaupje?” (crp. 19). II. JaMnoscka Aame
HCTHUE A2 Ce U3 yubGeHUKa He BHAM IITA je AeLeHTPaAH3alldja Y jyrOCAOBEH-
ckoM mpaBy. OHa IIOABAAYH A2 je , AelieHTpaAHM3alluja jeAHa CTpaHa HauyeAa Ae-
MOKPATCKOT LIEHTPaAH3Ma H Aa AE€LEHTpaAu3anuja Y COLHjaAHCTHYKO] Ap>KaBH
He MO>Xe OHUTH HeOrpaHHYEHa, HUTH MOXKe Ipehd y aHapxHjy, jep OHa obaBes-
HO NIPEACTaBAa CaMO APYIY CTPaHy AE€MOKpPaTCKOT LieHTpaAusMma...” (ctp. 20).
II. JaMrosCKa M TIOpEA OBHX NIPHMEAGH HCTHUE ,Aa Y JyrocAaBHjH, Kao H Y
ADVYTHM COIMjaAHCTUYKHM 3€MAdaMa, LieHTpaAu3alHja Oe3yCAOBHO HMa CBOje
MECTO, aAH Ce OHa CIIPOBOAM Ha crneuudHyaH HauWH OHAO NMPEXO CHCTEMA pai-
HHX BpCTa LEHTDAAM30BAaHHX HHCIEKIHja M LeHTpaAH30BaHE (HHAHCH]CKE
CAykde, 6HAO NMpEKO CAY:KGe APVIUTBEHOT KIBHTOBOACTBA” (crp. 20). II. Jam-
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NOACKa MOABAAYH Ad CAYXKOY ADVINTBEHOT KIGHTOBOACTBA HE MO’KE CMaTpaTH
HEAP’KaBHOM YCTaHOBOM, Kako TO HaBoAHM npod. Ilonosuh, ,jep To He mnpoms-
Aa3H U3 KapaKTepa WweHe GVHKIMje, HHTH H3 KapaKTepa IpaBHHX METOAA Koje
oHa npuMemyje” (cTp. 21). II. Jamnoscka nmobuja apryment npod. ITomosuha
Aa je cAyKba APYIUTBEHOT KHHTOBOACTBA HEAD’KaBHM OpraH 360r Tora ,ILUTO
OHa BPIIH CBOJY A€AATHOCT HE3aBHCHO OA GHAO KOT AP:KaBHOT YIPaBHOT Opra-
Ha H NMOTYHIbeHa je caMo 3aKoHy”. Ilo meHOM MHIlLnely, ,,0Baj apIyMEHT HHje
vGeArHB” jep, HAKO je CYA He3aBHCaH OpraH KOjH BpIIM CBOjy AEAATHOCT Ha
OCHOBY 3aKOHa, ,1pod. IlonoBuh HECYMBHBO cMaTpa Aa je Y cajalmie BpeMe
CYA v JyrocAaBuju Ap>xaBHH opraH” (crp. 21). Y Moraeay caMocCTaAHOCTH Op-
raga ynpase II. Jammoscka HMCTHYe A2 ce M3 yUGEHHKa BHAU Aa jOII VBEK Y
JYrOCAOBEHCKOM VIIDAaBHOM IpaBy INOCTOje pa3He $OpMe PYKOBODEHA HHXXKHUM
OpraHHMa OA CTpaHe OAroBapajyhux caBe3HHX H penyGAHMUKHX OpraHa yrpaBe
(ctp. 21). IToce6HO ce TO BHAM, Kako To HcTHue II. Jamnoscka, u3 Kibure mpop.
ITonoBuha vy k0joj ce H3Aa’ky NpaBa BHIIMX OPraHa Aa H3Aajy pPa3sAHYHTE HH-
CTPVKIHje HH)KHM OpraHHMa VIIpaBe, Kao M y NpaBy HMHCIEKIHje OA CTpaHe
CaBe3HHX, OAHOCHO pemyOAMukHX opraHa. Otyaa II. Jammoacka 3akmyuyje:
,b€3 003upa Ha TO KaKo Imicall TYMayH YMIbeHHIle Koje je HaBeo, y JyrocAa-
BHJH Ce HIIaK OCTBapyje LEHTpaAH3allHja H OYEBHAHO He MOJXKE Aa Ce HE OCTBa-
pvje” (crp. 21).

IIlTo ce THYe AeMOKpaTH3allije jyTOCAOBEHCKe ympase, II. Jammoscka Hc-
THYE Aa je IHcall HaBeo AOCTa HOPMaTHBHOI MaTepHjasa KOjH NOTBpbyje oBaj
nponec. II. Jammoscka noceGHo moABAauu: ,,Morvhe je He caraacuTH ce ¢ ole-
HoM npod. ITonmoBuh KOjy Aaje v OBOj KibH3M O 3Hauajy mpoleca AeMOKpaTH-
3alHje 3a Aabdy CYAOHHY Ap)KaBe, aAH YHIEHHIA je Ad TaMO HECYMILHBO MO-
cTtoje aKkTOpH AeMOKpaTH3auuje” (crp. 21—22). V 3akmyuky II. Jammomcka
vKa3yje Ha Telmkohe OKO NIpeBOAa TEPMHHOAOTHjE, aAH C€ HaAa Aa he u mopea
H3BECHHX HEAOCTaTaKa uyuTaAal Hahu y KEH3H MHOIO HHTEPECAHTHOr, mnoced-
HO Yy noraeAy ¢$aKTHYKOT MaTepHjara HEOIXOAHOT 3a YIO3HABAH:€ jYTOCAOBEH-
CKOT YOpaBHOr mpasa (crp. 22).

IloABAauehn 3Hayaj OBOr HMpBOr KOpaKa OA CTpaHe COBjeTCKe H3AaBay-
Ke AEAaTHOCTH Aa VYIO3HAa COBjE€TCKY jaBHOCT C IOjEAHMHHM IIPABHHM AHCLIHIT-
AHHaMa jYrOCAOBEHCKOT IIpaBa, YKa3ao caM H Ha H3BecHe mpuMeabe II. Jawm-
TI0/bCKE HaBEAE€HE Y HeHOj YBOAHOj peun. C 0G31poM Ha ayTopureT Koju II. A.
JaMnoscka HMa y COBjEeTCKOj NMpaBHOj HayllM, CMaTpao CaM Aa Basa MOCBETH-
TH NaKBY HBEHUM NpHMeAOaMa KOjHMa je OoHa ca oApebeHOM MepoM H HecyM-
BHBO AOODOHAaMEPHO AaAa CBOje OlleHe O H3BECHHUM' FAeAuiTHMa mnpod. Ilo-
nioBuha Koja je OH H3A0KHO Y CBOM yubeHHky. Be3 o63upa Ha To 1uTO Ce ca
H3BECHHUM HeHHM IpuMeAOaMa He MOpPaMO CAO>KHTH, OHe Mory OMTH KOpHCHe
3a pasMHIllbaib€ O MHOIHM jOIII HepelleHHM NpoOAeMHMa Hauler CaMOyIIpaB-
HOT CHCTeMa KOjH je joll yBeK y mpouecy. HMaM yTHCcak Aa GH HajOCHOBHMjH
3aksyur 1. JaMnoscke Yy MOrA€AY OCHOBHHMX HadeAa jYTOCAOBEHCKOI YIpan-
HOT IpaBa MOPaAH Aa MpETpIle H3BECHY KOpeKIHjy. HbeHa 3akiyunBama y H3-
BECHHM CAVy4YajeBHMa He OATOBapajy jYTOCAOBEHCKO] CTBApPHOCTH, a AO TaKBHX
3aKmsy4YaKa je HECYMEBHBO AOLIIAA U3 ABa pa3saora. [IpBo, oHa noAasH oA oGjaur-
wewa npod. ITonoBuha koja cy AaTta 3a jyroCAOBEHCKOT YHTaOLa KOjH je VIIO3-
HaT ca CTakeM CTBapH, aAH-OBa objallurelmha HHCY AOBOMHA 3a CTPAHOT YHTAO-
na wro II. Jamnoscka u cama ucrtude (cTp. 12). Apyro, IIITO je cTpaHOM Hayy-
HOM PaAHHKY TelIKO VhH y jeAaH CHCTeM YIpaBHOI IpaBa KOjH j€ Y MHOTHM
TayKaMa pa3AWYHUT OA IpaBa H-EroBe 3eMsde. HaBeAeHu pasA03d Cy CBaKako
AOIDUHEAH U3BeCHHM cTaBoBHMa I]. JaMnomcke 0 KOojuMa ce MO»Ke pacnpaBia-
TH. Aa HHje Tora GHAO, MO>XAa 6H M cama II. A. JaMmomscKa AOLIAA AO 3aK.boVi-
Ka, He Aa Vv JyrocAaBHjH HHje HacTao NpolLleC AeeTaTH3aluije, Beh Aa je crenen
AelleHTpaAH3alllije H AeeTaTH3alHje Yy JyrocAaBMjH Yy H3BECHHM CAy4YajeBHMa
OTHILIA0 H MPEKO OHOT IUTO Ce IOA OBHM Ha3HBOM OOHYHO noApa3symeBa. Haa-
jvhH cBe OBO V BHAY, Basa NIPOAYI)KHTH paA Ha YIIOPEAHONPaBHOM ITpOyyaBa-
1BV MOjeAHHHX IIPAaBHHX HHCTHTYTA Y COBjETCKOM H jYTOCAOBEHCKOM ITpaBY KOje
he AompuHeTH HalleM y3ajaMHOM VIIO3HaBalby. Ha OBOM mOCAY yAaXKy Ce KOA
Hac y JyrocaaBuju Beh ycnelrHu HAarnopH H BHAE NO3HTHUBHH pPE3VATATH 3a VIO3-
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HaBame COBJETCKOT IpaBa. Y Hallloj OpaBHOj AMTEPATYPH IOCAe ocaodobera
IIPEBEACHO ]e HH3 paAOBa COBjeTCKHX IIDaBHHMKA, a Ha TOM ITOCAY BHAHA je H
yaora Hucruryra 3a ynopeAaHo nmpaBo (beorpaa), kao H jyrocAoBeHCKUX IpaB-
HHMX YacolHca KOjH IpaTe pa3BOj COBjeTCKe IIpaBHE HayKe.

A. B. Aemcbeuh

WORTERBUCH JURISTISCHER FACHAUSDRUCKE, SERBOKROATISCH-
DEUTSCH, bearbeitet von Dietrich Frenzke und Mil ja Pajevié. Kieler Schrift-
tumskunden zu Wirtschaft und Gesellschaft — Arbeiten der Bibliothek des
Instututs fiir Weltwirtschaft, Kiel 1967.

Ilo3HaTa je orpoMHa HayyHa H NYOAMIIHCTHYKA AeAaTHOCT HHCTHTyTa 3a
CBETCKY NPHBpPeAY MpH YHusepautery v Kuay. ITopeA DEAOBHHX NEPHOAMYHHX
nyvOAHKalidja, Kao ILUTO je Weltw1rtschaftlzches Archiv (4 cBecka TOAMIIbE),
Die Weltwirtschaft (2 cBecke roAmuse), cepuje cTyAnja (Kieler Studien, Ao
caaa usamao 86 xmwura) u npeAasaiba (Kieler Vortrige, Ao capa cy oGjaBmeHa
52 mpeaaBara), IHCTHTYT H3Aaje Y HEBE3aHOM PEAOCAEAY H DasHa ApYTa AeAa.
V cBuM TuM myGAHKaupjaMa HMa AOCTa 3aHHMAUBOT MaTepHjaAa M 3a NpPaBHH-
Ke. A caaa je, v moceGHOM HH3Y paAoBa (HauMe, V HaBeAeHHM Schrifttumskun-
den), Kao HajHOBHja KiHra 06jaBreH CpIICKOXpBaTCKO-HEMAYKH PEYHHK IIpaB-
HHX H3pasa y obpaAu Dietricha Frenzkea u Muauje IlajeBuha. OBo je meru
PEYHHK Y NOMEHYTO] CePHjH. AAH, AOK CY PaHMjH peuHuld o6pabuBaAH NMpBeH-
CTBEHO eKOHOMCKe H3pa3e (OA KOJHX je jeAaH Takobe CpICKOXPBATCKO-HEMauKH
OA HCTHX oOpabmBaya, AOK CY OCTAaAH MTAaAHjaHCKH, INAHCKH H IIOPTYTAACKM),
OBO je PeYHHK HalllUX IPaBHHUX H3pasa.

OBa ABa peyHMKa Hallle CTPYYHE TEPMHHOAOTHjE CY jeA@H OA MHOTHX AC-
Ka3a KOAMKO HMHTEPECOBAE Y CBETY BAaAa 3a JYroCAaBH]Y, HeH Pa3BOj H HEHO
Ap>KaBHO U IIPHBPEAHO ypeberse.

Peuynuk mpaBHHUX H3pa3a obyxBara MaAHe 400 cTpaHmuia (uuMme je 3a OKO
120 crpanmiia OOMMHHjH OA €KOHOMCKOI) M, HAOKO pauyHajvhu, Hekux 1400
peyd H H3Dpasa.

V IlpearoBopy ce HCTHUYe Aa CY V PeuHuk vymae peun cCprncKoxpBaTCKe
TIpaBHE TEPMHHOAOTHje 6e3 063Hpa Ha TO Aa AW MCIVHaBajy CBe 3aXTeBe ersak-
THOCTH, CaBpeMEHOI HayWHa H3pa’kaBaka HTA., jep Aa MY je HaMeHa Aa OAak-
llla YyuTake H OHEe AHTepaType KOja je HaMeleHa IIHPO] JaBHOCTH M Koja je
CTora cacTaBb€Ha Ha NONYAApHO-TIPAaBHOM je3uky. To je 3a NMpaKTHYHY VIIO-
Tpeby IIPOCEYHOT YHTaolla AOBOMHO, a HCTO TaKO MOTPeOHO M 3a Hay4YHHKA KO-
ju ce Yy CBOM DaAy CAY>KH M MaTepHjaAOM M3 AHEBHe lITaMmie H TNONyVAapHe
myGAUIMCTHKE, aAH, V MPBH MaxX OH ce MOTAO MHCAHTH Aa IPEACTRBAA CMETHY
3a OHOra KOMeE je TakaB pDEYHHK IoTpefaH HCKAVYHBO 3a HayyHe HAH HacTaB-
-HHuKe cBpxe. MebytuMm, mpeaucraBajyvhu Peunuk BHAM ce Aa cy ce obpabusa-
Ui ApJKaAH jEAHOT CpasMEPHO BHCOKOT MepHAA. A HayuHHIIUMa M HaCTaBHHIIM-
Ma hie HaBeAEHO YTo30peme ayTopa GHTH AOBOAHO Aa PEUHHK Y3 TaKBY KBaAW-
dukauujy u ynorpebranajy. YocTaaoM, HHjeAaH C€ PEUHHK, IIa HH HajOOMH, He
MOXXe CaCBHM HEKPHTHUYKHM yroTpebsaBaTH. Ha kpajy KpajeBa, KDHTHUKH CTaB
OHOra KO Ce DEYHMKOM CAY>KH AOAA3H AO H3pa’kaja HPHAHKOM caMor H3Gopa
PeYH KOje CYy AaTe Kao IIPEBOA.

VKOAHKO je PELIEH3EHT Y CTaby Aa MPOCYAH, Y IPEBOAY je YTAABHOM AaTa
HEMayKa NnpaBHa TepMmHHOAoTHja Pajxa. Mo)xaa je Ha Ty udmbeHu1ly TpeGaro
VTIO30PHUTH YHMTaola, THM IIpe IITO C€ jYrOCAOBEHCKO 3aKOHOAABCTBO OCAamba
BUIIlE HA aycrpujcxo na 64 ynopebemwe ca CTapUjOM ayCTPHjCKOM IIDaBHOM AM-
TEPATYPOM MOTAO H3a3BaTH U3BECHY 30pDKY, HAM je Tpe6a.Ao AaTH H ayCTPHjCKO-
HEMayKH Hu3pa3 (HIp. MopeA ,,Vollstreckungsglaublger u ,betreibender Glau-
biger”, mopea ,Darlehensvertrag” u ,Leihvertrag”, oAHocHo ,Leihe”, 1 Ap.)

9 Amraan
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OBe npumeabe, MebyTHM, He yMawyjy 3Hauaj PeuHuka HHTH NOTUEHY-
jV BEAHKH TPVA H CTPYVYHO 3Hake cacTaBmayva. I[IpeaucraBajyvhu Peunuk, uyo-
BEK Ce KaTKaA 3aAMBH MHHVIIHO3HOCTH C KOjOM CY ayTOPH NPHCTYIIHAH DaAy.
Hako 61 Ty H TaMO GHAO HEKHX 3aMEpPKH — a He IOCTOjH PEUHHK KOME Ce He
OH MOTAO HEIUTO 3aMEPHTH — A0Dap A€0 HHX HMAE Ha PadyyH Hallle jOlL AOHEKAE
HENOCTOjaHe H jolI HeyjeAHauyeHe IpaBHE TEPMHHOAOTHJE, IITO je& IOCAEAHIA
KaKO NpeBHparba HalllMX ITPaBHHX HHCTHTVIHja M OPONMCA, Tako H HacAeba
Pa3HHX NPaBHHX CHCTeMa. AVTOPH CY H TY HacCTOjaAH Aa 3aA0BOAE NMPAKTHYHE
norpebe, Tako Aa cy y PeuHuk, Ha mpuMmep, NMopeA H3pasa ,KasHEeHO NpaBo’’,
,3aaor”, ,noceA”, yIIAH H HM3pa3H ,KDHBHYHO IIpaBO”’, ,3acraBa’, , Ap KaBH-

a” (MaAa je 3a OBaj IOCAEAIGH U3pa3, CACBUM HCIIPAaBHO, HABEAEHO Aa MOXXE
Aa 3Haud U ,detentio”).

VkpaTko, cacTaBsayM Cy HAcTOjaAH Aa Peunuk GyAe caBpeMeH U y TOMeE
cy ycneaH. YKOAHMKO 6 AOLIAO AO APVIOT H3Aama, MOXKAA He OH GHAO 3ropera
axko OH yILUAe H peYH AOHEKAE XHUCTODHjCKOT MAH apXaHuKor KapaKTepa, Koje
AaHac, AOAyIIle, HUCY BHIIle V YyIIOTPeOH, aAH Ha KOje ce Y AUTEPATYPH jOlI YBEK
HauAasu. Ha npuMep, 3amro He 6H yiliAe peys Kao ILITO CY ,,CPECKH HaUeAHUK',
HAH 4YaK H ,HadyeAHWK'’, ,KOTapCK{ NOraasap’, oHAa ,Kwa3”, ,6au”, ,Vmpasa
¢oHAOBa”, ,BHIITH 3eMasdCKH CYA”, ,CTO ceAMopHIle”, | KymaH’, ,II0AXKYymaH”,
»Bpaxaa” u Ap. McruHa, v TOMe Ae)KH M H3BeCHa OIACHOCT, COINCTBEHA CBHM
CTPYYHHM DEYHHIIHMa, HaHuMe, IPOOAEM TAE Aa Ce MOBYYe rpaHMla uameby OHO-
ra mro Tpeba U oHora HITo He Tpeba Aa ybe y peyHHK. Y THM cAyyajeBHMa je
6poj ,MaprHHaAHHX H3pa3a BeoMa BeAHK. OAAYKa O TOME Ce MOpa HIakK OcCTa-
BHTH CacTaBAoaylMa, a OBAE j€ TO HalloOMEHYTO CaMO Kao CAyYajHa MHCAao, a HH-
KaKO Kao IPHTOBOP.

V npuarory Peunuka je AaT U aadabeTrckH momic (C TyMauemeM H Hemau-
KHM MMPEBOAOM) CKpalieHHIla, MaXOM HalllUX H3pa3a M YCTAaHOBaA.

JeAHa HamoMmeHa y NOrAeAy TunorpadHje: 3a Openopyky GH OHAO Aa ce
AHjaKpDHTHUKH 3HallH H3AHjV 3ajeAHO ca CAOBHMaA VY3 Koje crajaajy. OBako cTp-
Ye Y CAOIy Kao HeKa CTpaHa TeAa, a Ty H TaMO CY CTaBAbEHH H H3HaA CAOBa
H3HAA KOjHX He CNaAajy.

Axo y3MeMO y 003uUp HaMeHY 3a KOjy je PeuHUK cacraB.neH, Kao0 H OKOA-
HOCT Aa je 3a AaHAlllky Hally MPaBHY TEPMHHOAOTHjY paA Ha HeMy AOHEKAE
MMOHHPCKOT KapaKTepa, Tpeba IPH3HATH Aa CY CAacTaBdauyH Y CBOjOj HamepH
BEAHKHM A€AOM ycrnead. Hema cymme Aa he Peunnk Beoma AOGDO NMOCAY>KHTH
H HEMayKHM YHTAOLlHMa Hallle MpaBHE AMTEpaType, Ka0o H CBHMa OHHMa KOjH
BA3Aajy HallUM je3HKOM H 3a HEKH Halll IpaBHH H3pa3 Tpa)ke OAroBapajyhu
HeMauyKH TEPMHH, KOjH, HAPOYHTO aKO je OAHOCHA Hallla ped HOBHjI IIOPEKAA,
3alCTa HHje YVBEK TaKO Aako Hahwu. B M

L.

Milada Paulova: TAINY VIBOR (MAFFIE) A SPOLUPRACE S JIHOSLOVANY
V LETECH 1916—1918, Praha, 1968.

HajHoBuje Ajeao M. IlayAoBe, 0 KOjeM OBOM ITIPHAHKOM AajeMO caMO
Hajkpahe o0aBjellTele, NMPEACTaBda AONMPHHOC OOpaAW IpobAeMa CTBapara
CaMOCTAAHHX HallHOHAaAHHX Ap>KaBa ca pacrnapaimbem AycTpo-Yrapcke v TOKY
I cBjerckor para.

AyTOp >X€AM Aa HCTaKHe 3Hayaj YHYTPAILIEr OTIOPa M PEBOAVIHOHAp-
HHX NokpeTa v Monapxuju. CaMo AjeAoBame NMOAMTHYApa Y eMHIpalMjH He OH
MOTAO AOBECTH A0 KOHAuyHOI ITHda — CTBapakba CaMOCTAaAHHX H HE3aBHCHHX
Ap>casa. 36or Tora oHa nocsehyje Hajeehy naxiby aKllHjaMa NMOTAQYEeHHX Hapo-
Aa yHyTtap Ayctpo-Yrapcke, jep cMaTpa Aa Y AMTepaTyPH AO CaAa Ta mpobaeMa-
THKa HHje 6HAa AOBOMHO MCTAKHYTa.

Tajuu oAGop (13B. Maffie) je y moverky Ouo TajHa 06aB_]eI.IITa_]Ha opra-
HH3allMja YelIKHX NMOAHTHUApa, Koja je 6HAa Yy Be3H ca eMHIPAlijoM, KaCHHJHM
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YerukuM HapoAHuM BHjeheM v Ilapusy. ToKOM para OH ce NOCTENEHO IpeTBapa
V aKTHBHOT YHHHOLIA OTIOPA YELIKOT HAapoAa M IIOCTaje HOCHAALl HH3a MaHH-
decraiiHja KOjUMa Ce >KeAEAO VKa3aTH Ha oAAyyHOCT Yexa u CAoBaka Aa pas-
CHjy ayCTpO-yrapcko rOCIOACTBO H Aa CTBOpPE HE3aBHCHY YE€XOCAOBAUKy ApKa-
BY, @ HCTOBPEMEHO Aa Ha Taj HauHH NPY:Ke MOAPLIKY paay Hapoasor Bujeha.
ToxkoM paTa TajHH OAGOp je, Hapouuto 1917—1918, capabuBao ca ocraAumM Ha-
poAuMa v OKBHPY MoHapxuje, »keaehu Aa 3ajeAHHYKOM aKIHjOM CBHX AOBEAE
6p>xe A0 pastujara Aycrpo-Yrapcke. CapaAwa ca JyrocaaBeHuMma u Ilomalu-
Ma je OHAa yCIjellHa M YKa3HuBaAa je Ha OAAVYHOCT CBHX IIOTAQUEHHX HApPOA2
Aycrpo-Yrapcke Aa ce A0 kpaja 60ope 3a 3ajeAHHUKHU LiMi.

Aytop M. ITayAoBa ce v CBOM pDaAy KOPHCTHAA CBOM AUTEPATYPOM, IEPH-
OAMYKMM NyGAHKalMjaMa (HOBHHaMa H YaCONHCHMa KOjH CY H3AA3HAH Y pas-
A0GrY 1916—1918), o6jaBreHHM Kao U HeoOjaBAEHHM H3BOpHUMa KOjH Cy jOj
6uAH AocTyIHH. OA HeoGjaBrEeHHX H3BOpa KOje je KOPHCTHAA Haj3HauajHHJH CY
NpBH NOYT yHOTpeOAeHH ADXHB TajHOT OAGOpa H CTeHorpadcke 3abumenike
dr Premysla Samala (,cuBe emuneHuuje TajHOor oaGopa). YV Ilpuaory Ha
Kpajy kmure, M. ITayaoBa je o6jaBHAa M HM3 AOKYMeHaTa (Kao H doTorpadu-
ja) kOje cMaTpa HajBa’KHHjHM 3a Tako GYPHO pa3Aobre Gopbe Uexa u CaoBaka
3a cBoje ocAobOobeme.

Bonuna Beamarunosuh

gw
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H3BOP [TPOD. Ap HHKOAE CTJEITAHOBHRA 3A IPEACEAHHKA H3BPIII-
HOI KOMHTETA MEBYHAPOAHOTI HHCTHTYTA 3A AAMHHHCTPATHB-
HE HAVKE

OA 2—6. cenrreMGpa 1968. roauHe oAp:xaH je y Aabauxay XIV Mebyna-
POAHH KOHIpeC 3a aAMHHHMCTPAaTHBHE HavKe KOjH je opraHmsoBao MebyHapoa-
HH HHCTHTYT 3a aAMHHHCTDAaTHBHe Hayke, ca ceamiureM y bpucay. Ha xonrpe-
cy je 6uao npeko 500 AeAeraTta M3 IIIECAECET TPH 3€M/Ad€ CBHX KOHTHHEHaTa H
ceaaM AeAerata MebyHapoAHMX opraHusanuja. Meby vuecHuunma GHAO je Ae-
Aerata u3 UexocaoBauke, Mabapcke, IToscke, PymyHHje u JyrocaaBHje (Ap A.
TepmkoBuh, Hure KpaseBuh (3arpeG), Anka JKuruh (3arped) u aAp H. Crje-
nmanoBuh). U3 CCCP nocaata cy ABa pedepeHTa aan KOHIrpecy HHCY IpHCYC-
TBOBaAH AeAeraTH. I'aaBHe TemMe KoHrpeca 6uae cy: 1. ITpobaeMu aAMUHHCTpa-
THBHE KOOpDAHHAIIMj€ V MaTepHjH APVIOTBEHOr H IPHBPEAHOr pa3Boja; 2. Ilpu-
AarobaBame KaApOBCKE H MEpCOHaAHe VIpaBe APVILUTBEHHM MpOMeHaMa H 3.
3amitura rpabaHa y YIIPaBHOM IOCTVIIKY.

3a HapeAHH INEPHOA OA TPH roAuHe YmpaBHO Belie OAHOCHO HajBHIIM Op-
rad ympaBsdama MebByHapOAHOr HICTHTYTA 3a aAMHHHCTpaTHBHE HayKe H3al-
paAo je 3a mpeAceAHHMKa HM3BpIUHOI KOMHTETA HHCTHTYTA AOCAAANIMEr AYTO-
FOAHUIILET MOTIpeAceAHHKa mpod. Ap H. Crjemanosuha.

Peauje u Pernonanusam. — EBPOTICKH OABOP I'PVIIE 3A KOMITAPATHBHY
VIIPABY AMEPHYKOI APVIITBA 3A JABHV VIIPABY opraHusHpao je ca-
CTaHak Ha TeMy ,PernoHaAusaMm y €BpOICKOj YIIpaBH: IpOMjeHe Y CTPYKTYDH
OAHOCa H3MeDby yhpaBe Ha LIEHTPAAHOM H HHKHM HHBOHMA', KOjH je OAP’KaH Y
Caanbypry oA 21. Ao 33. okroOpa 1968. CactaHak je OKYIHO IpyIly Hay4yHHX
paaHHka EBpore Koju ce 6aBe H3yyaBarseM yIIpaBe, Kao H HEKOAHKO mpodecopa
ca NOjEAMHHMX aMepHYKHX yHHBep3uTerta: F. Morstein Marx u R. Schnur us
CP Ibemauke, B. Chapman, M. W. Wright, G. Woodcock — V. Britanija, H. A.
Brasz u G. J. Heyne den Bak — Xoaanauja, H. Meyer — IllBeacka, M. Levy u
C. Pallazoli — Hraanuja, E. Bock, A. Diamant, J. Fesler 1 R. Savage — CAA,
M. Crozier u Viot ®panuycka te E. ITycuh u H. Ilepko-lllenaposuh — Jyro-
caaBHja. CBpxa cactaHka OHAa je Aa ce yCTaHOBe NpOMjeHe Y HHTepaKlHjama
u3Meby LIEHTPAAHOT M OCTAAHMX HHBOA YIpPaBhdalba, Koje je H3a3BaO TEXHOAOUIKH
H onhu APVIUTBEHH pa3BOj KPO3 CTBapalhe HH3a HOBHX YIPaBHHX HHCTHTYLIHja
Meby KOjHMa perHoHaAHe MHCTHUTVIIHje 3ay3nMajy HCTakHyTO Mjecto. Kao ocHo-
Ba 3a AUCKYCH]jy TpeGaAH CY NOCAY>KHTH HallHOHaAHH pedepaTH IMpeACTaBHHKA
[0jEAHHHX 3eMara. ITHCMEHO Cy NoAHeceHH pedepaTH O perdHoHaAmsmy v Xo-
AaHAHjH, Ppanuyckoj, Hraauju. B. Bpuranuju u JyrocaaBHjH.

XoAaHACKH pedepaTr obpaAHo je mpobAeM perHoHaAH3Ma ITPBEHCTBEHO
Kao nmpobAeM mpolIHpea aKIHOHOI paAujyca VIIpaBHHX CAY>KOH H3a3BaH TeX-
HOAOILIKHM M OnhHM APVIUTBEHHM pa3BojeM, a KOjH ce v XOAaHAHjH NMPBEHCTBE-
HO MaHH(eCTHpPa Kpo3 MoBeharbe AOKAaAHHUX jEAHHHIlA CMajakeM BHILE MambHX VY
jeany Behy M myreM mwHxoBe MebycoGHe koomepaumje.
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3a ¢pannycku pedepar, 3anpaBo usanax Pierre Gremiona u Jeag-Pierre
Wormsa u3 Documentation Frangaise, KapakTepUCTHYHO je Aa NpHje CBera.
obpabyje nmpo6ieM pervoHainsma y PpaHITYCKOj ca acmeKTa IIAAHCKHX peruja
dopmupanux 1964. IIoAHTHYKe HMIAWKaUHje oBako GOPMHPAHHX perHja, Koje
nNpHje cbera NMPEeACTaBadajy HMHCTPYMEHTe lLieHTpaAu3anuje Ilapusa, HO y HCTO
BpHjeMe OCTBapVjVy IyTeBe 3a jeAHY PaAHKaAHHjY ACLIEHTPAAHM3alHjy Ha per’o-
HaAHOM HHBOY, MHOTO CY FeHepaAHHjer 3Hauaja. HcTo Tako 3HauyajHO je pasAm-
KOBalbe TEXHHUKHX M HHTEPECHHX €AeMeHaTa Y OAAVYHBAY, IUTO AOBOAH AO
HEjEeAHAKOT IIOAOXKaja AOKAAHOT ¥ OAHOCY Ha LIEeHTPAAHH HHBO. lleHTpaAHH
HUBO je, HAHMe, JEAHHH KOjH pacrnoiaske uHdopmMmalujaMa Koje oMmoryhyjy ek-
criepTH3y, na 300T TOra MHTEPECHHM CTAHOBHHIUTBHMa AOK2AHOT HHBOA CYIIPO-
CTaBAa TEXHHYKE apryMEHTe.

TaAmjaHcku pedepaT pa3sAHKYje ABa MOA€AA PETHOHA: ,,CEHTHMEHTAAHH',
KOjH 6asMpa Ha pOMAHTHUYHHM 3axTjeBHMa AuGepasHe emoxe 19. cromeha 3a
O4YVBamLe NapTHKYAApH3Ma, ulje Cy MOAMTHYKE HMIIAHMKaIHje Y TPaXkemwy peru-
OHaAHe ayTOHOMHje, H ,HYHKIIMOHaAHH, KOjU TpaXku ePpHKacHOCT y obaBma-
BY CAVKOHM Kao pPeaAHCTHYKH 3aXTjeB V YBjeTHMa €KOHOMCKOTr M omhier Apy-
wTBeHor pasBuTKa 20. ctomeha. Pa3sBoj TaAMjaHCKHX perHja HAe yV Npasly IIo-
THCKHMBama M 3aMjelHBaiba NPBOI MOAEAQ C APVYIHM, Na je ¥ uuTaB pedepaT
AaH Kao KOMIapallija MOA€Aa PerHOHA KakKaB je NpeABHbeH v YcraBy B CTBap-
HOT CTala KOje Ce pasBHAO KpO3 HMpaKcy.

Pedepar o perHoHaAu3My v B. BpuraHuju roBopn nmapaAeAHO O ABHje Bp-
CTe pEerHOHaAM3Ma M perrja: aAMHHHCTPAaTHBHOM M NOAHTHUYKOM. IIpBH je pe-
3yATaT norpebe 3a mro epUKACHHjHM 0GaBAAEM MOJEAMHHMX CAYXKOH H Op>KHM
€KOHOMCKHM Da3BojeM, AOK je ADVTH Pe3VATaT He3aAOBOACTBa CBe BehiOM KOH-
LIEHTPalljOM BAACTH V pYKaMma LIEHTPaAHHX OpraHa, C jeAHe CTpaHe, H CBe Ma-
woM edHKacHOIIhY AOKaAHe VIIpaBe V 3aA0BOAaBamy NOTpeba AaHallbHLE,
c Apyre crpaHe. JIOANTHYKH perHOHaAH3aM Kao 3aXTjeB 3a camoyrpaBoM ,home
rule”’, HapouuTo H3pasuT y LlIkoTckoj H Beacy, TpeGao 6 pjeuHrH Taj mpos-
AeM THMe mTO 6M oMoryhHo nmaprunumaunnjy rpabaHa y okBHpHMa Koju 6H
HCTOBpEMEHO OHAH AOBOAHH 3a edHKACHHje OpraHM3Hpame CAYXKOH H IpeA-
CTaBbaAH LjJEAUHY VHYTAp KOje CTBapHO €r3iCTHpa jeAHa HHTepeCHa 3ajeA-
HHIIA.

JyrocAoBeHCKH pedepar Aao je AHHaMHYKY CAMKY DETHOHaAHW3Ma Yy IIo-
CAMjepaTHOM pa3A06Ay, 3a KOjH je KapaKTEPHCTHJYHA IOjaBa H HECTaHAK DerH-
ja v ABa HaBpaTa. CTOBpeMeHO je AaHa H OLjeHa HMIAHKallHja Koje perioHa-
AM3aM HOCH YV OAHOCY Ha CTPVKTYpPe BAACTH M CaMOYIIpaBAalba.

AHCKycHja je OTBOpeHa YBOAHHMM H3AaraweM B. Chapmana koju je yka-
330 HAa MHOTO3HAYHOCT TEPMHHA PETHje, Meby KOjHMa je HCTaKao: XUCTOPHjCKE,
npupoAHe (reorpadcke), eKOHOMCKE, aAMHHHCTPAaTHBHe (M3ABOjHUBLIH IOCEGHO
BOjHE H TEXHHUYKE U OHE KOje IO CAy4YajHOM H360py dopMupajy MOjeArHa MH-
HUCTApCTBa) H, KOHa4yHO, AEMOKpaTcKe perHje. HaBoAehu u3BjecHe mpuMjepe
eKCIIepUMeHTHpama C perrjaMa, noce6Ho v Hraauju u PpaHuyckoj, ¥ KpH3y v
‘KOjOj ce HalllAa AOKaAHa CaMOyIpaBa, YBjeTOBaHY IOCEOHO NOjaBOM BEAMKMX
KoHypGaimja, Chapman je HcTakao pasauke AO KOjUX MOXXE AOBECTH YBaka-
Balke MOAMTHYKHMX H TEXHHMUYKHX dakropa y dopMmupamy pertja (y vsjeTHMa
MOAEpHE KOMVHUKALIMOHE TEXHHKE, TEXHUYKH Pa3A03H MOIY TOBODHTH 3a $op-
MHUpamhe CYpaHaIlMOHMX perHja, AOK MOAMTHYKH Tpaske popMHpalme peruja y
OKBHDHMMAa V>KMM OA HAlHOHAaAHHX 3ajeanuna). Chapman je to Ha3Bao ,yrpa-
benuM mapaAoKcoM” y OAHOCY u3Mmeby edHKACHOCTH H A€MOKDAaTHYHOCTH, Tj.
jeAHa ce BPHjEAHOCT MO’Ke peaAH3HMpaTH caMo Ha pauyH Apyre. Hakon Ttora
[IOCTABHO je IMTame Aa AH j€é PErHOHAAHM HHBO HY>KHO AEMOKDAaTCKHjH Kao
$dopyM OAAyUMBAKA Y OAHOCY Ha LIEHTPAAHH HMBO H H3pa3HO CYMIbY DETHO-
HaAHE HHCTHTYLIHje Kao MOAECHE HMHCTPpYMEHTE 3a pjellerwme mpobAeMa Koje
je mpeA Hac CTaBHO cCaBpeMeHH pa3Boj.

AMCKycHja Vv Be3H C YBOAHHM M3AAarameM YTAAQBHOM ce OIpaHHYHAa Ha
nmpo6AeM OAHOCa H3Meby Aemokpaije U edpukacHoctH. Tako je F. M. Marx
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Ha3BaO perHje HeYuM HITO HHUje HU LIEeHTPAaAHH HH AOKaAHH HHUBO VIIDABoalba.
ApVYTH Cy 3ay3€AH CTAaHOBHILTE Aa PETHOH HE CTaBhba Y ITHTAHE OAHOC AEMO-
KpPaTHYHOCTH U epHKaCHOCTH, Beh Aa je TO IMTame KBAaAMTATHBHHUX IpOMjeHa
AelleHTDaAu3allije Tj. OpraHH3Hpara jeAHOT NOAMTHYKM M TEXHHYKH edHKac-
HHjer AOKaAHOT HMBOa. Crozier je 3ay3e0 CTAHOBHINITE AA je HAYHH Ha KOJH jeA-
Ha 3eMda pjellaBa OAHOCE Ha PETHOHAAHOM HUBOY HEOOMYHO Ba’KaH 3a IIMTAa-
e OAHOCa H3Meby AeMOKPaTHYHOCTH U ebHKACHOCTH, jep Aa V VBjeTHMa Ma-
LIHHCKOT CHCTeMa KOMVYHMKallHja HecTajy MOryhHocTH norabama (O HHTEpECH-
Ma). YBoAHa AMCKyCHja 3aBplileHa je nmpuMjeAGom ITycuha Aa aaTepHaTHBa edH-
KaCHOCT — A€MOKpallija He noraba CTBapHY CYIUTUHY IPODAEMA, jeEp ce O ebH-
KACHOCTH MO>KE€ TOBODHTH CaMO YV OAHOCY Ha HEKH IlHAd KOJH C€ >KEAM OCTBa-
PMTH, Te Aa OH cTora y OKBHDY AHCKyCHje TpeOaAO YCPEACPEAUTH Ma’kKiby Ha
TEXHHYKE U HHTEPECHE acClleKTe PerdHoHaAH3Ma.

Aaska AHUCKYCHja je OHAa 3aMHIILbEHA OKO HEKHX PEAATHBHO H3ABOje-
HUX acrieKaTa perHOHaAH3Ma: PerHOHaAH3aM H HheroBe HMIAHKAaIlHje Y OAHOCY
Ha moctojehy CTPpYKTYpY BAaCTH, UMIIAHKAIIHje DETHOHAAHM3Ma Y OAHOCY Ha
KaApOBe PerHOHAAHHX HHABOA, OAHOC u3Meby yHKIHje U TepuTOopHja, Te Moryh-
HOCTH HHOBallHje KOje perHoHaAn3aM KpHje y ceOH, Ha Taj HauuH IOTO je 3a
CBaKO OA OBHX IIMTama OHO 3aAY>KEH jeAaH VYECHHK A2 Aa VBOAHO HM3Aaraise.
Tlokasaao ce, MebyTHM, A2 je ¥ AHCKYCHjH TEIIKO OABajaTH NOjEAAHE ACIEKTE
pEerHOHaAHu3Ma; VIIOPHOCT KOjOM CY Ce HEeKH InpoOAeMH ITOHOBO BpahaAH, ykazy-
Je BjepojaTHO Ha BHUXOBY YPIECHTHOCT. Tako je mpoOAeM ITOAUTHYKHX HUMIAHKA-
uja persoHaAu3ma, cxsalieHor kao moBehiaHa MOrvRHOCT mapTHiMTIallMje rpa-
baHa Y 0OAAYUYHBaIGY O IHTAKMMA KOja Ce THYY HBUXOBHX HHTepeca, OHO CTAAHO
npucyTaH. IloceOHO cy HCTHIIaHE TelIKohe Koje Yy TOM HacTojamby IPEeACTaBaa
cBe Beha CAOKEHOCT OAAVKA KOje ce AOHOCE H YHIbCHHIIAa Aa HMHbOopManujaMa
Ha OCHOBY KOjHX C€ T€ OAAVKE AOHOCE PAaCIOAa’ke CaMO He3HaTaH OpOj MVAH.
Ha Taj HauuH pailioHaAHOCT ITOCTaje IMPUBUAErHja IEHTPAAHOT HHBOA, KOMe ce
AOKaAHH HHBO MOJ’Ke CYIPOTCTABHTH CaMO Ha Taj HAYMH Aa Ce IPOTAacH Hepa-
HHOHaAHHM. H3Aa3 U3 Te CHUTyallHje Tj. YCIIOCTaBAamke PaBHOTEXXE BAACTH MO-
ryh je camMo ako ce Ha AOKAAHOM HHBOY OCHUTYpa pallHOHaAHOCT norabama’
(Crozier). IloA , paunoHasHourhy nmorabara’” ayToOp MHCAH Ha TaKBe CHTyalHje
v KojuMma 6u rpabaHu y pacnpaBsarby O CBOJHM HMHTEpPECHMa paclioAOraAH H
crpyuHoithy (MHbopMalujamMa), Kako OH HHXOBH 3aXTjeBH HMaAH Behy Mje-
PV ,DAllHOHAAHOCTH” M Ha Taj HaYMH NPEACTABAAAW IPOTYTEXKY UEHTPAAHO]
BAACTH — AaHaC HCKAYUYHMEOM IPEACTABHHKY ,,pandoHasHor”. Tine je, HamMe,
Crozier TeKk Aa0 HaCAYTHUTH HHTEpDECHe H TEXHHYKE aClleKTe OAAVYHBamba, aAH
MX HHje aHAAUTHYKH.OABOJHO, 2 HAPDOUHTO He OAHOC TEXHWYKWX H HHTEPECHHX
OAAVKA ITpeMa 3axTjeBHMa Naptuuumnanije. Y4HU HaM ce Aa OH ce 3axXTjEBH 3a
MapTHIUNAHjOM TpeOaAM OrpPaHIYUTH Ha HHTEPDECHE OAAVKE, KOje ce AOHOce
Ha OCHOBY BPHjEAHOCHHX KDHTEPHja CBHX CYAMOHHKA. HakoH IITO je oAAyKa
O BPHjEAHOCTH, IHAY KOjH Tpeba GCTBApUTH AOHECEHa, TeK TaAa C& MOXXe AO-
HHjeTH TEXHHYKa OAAVKA, OAAVKa KOja Ceé AOHOCH Ha OCHOBY VHallpHjeA VTBp-
beHUX mpaBHAa H Koja Tpeba Aa IIPDEAOYH aATepHATHBE Y OCTBApeiby IHiA.
TOM CMHCAY He IOCTOjé HHKAaKBH Pa3A03H 32 CYAjeAOBalbe IIUPET KpyTra AVAH,
M3BaH CTPYUbaKa, ¥ AOHOLIEHY TaKBe DAAVKE.

ApPVIH Cy AOBEAH y THTalbe ONOPTYHOCT NapTHIIMNAlMje cxBahieHe Kao
TPAaAULIMOHAAHA AEMOKpAaTCcKa KOHTPOAZ Y OAHOCY Ha CBE CAOXKEHH]JH IpOLEeC
oAAyumBama. HaHMe, BPEMEHCKM pacroH H3Meby AOHOLIewa HeKe OAAYKe H
HEHE peaAH3alldje MOoCTaje CBe AYXKH, OCHM TOra, BPHjeME€ HOCH CTaAHe Ipo-
MjeHe, TaKO Aa je MpaKTHYKH HeMoryhe KOHTPOAMPATH Ha KOjH je HauWH pea-
AH3HpaHa Heka oAAyKa (Wright). MoHodVyHKIIMOHaAHe perije, Tj. TakBe Koje
61 ce dopMHpaAe 3a 0OaBbame CaMoO jeAHe cAykOe (HIp. IAaHCKe), 6Hae Cy
pasmMaTpaHe caMO ca aclieKTa HBbHXOBE€ MOTVHHOCTH Aa OCHTYpajy NapTHIIMNALH-
JV KOpHCHHKa. AHCKYCHje OKO OAHOCA QVHKIIHje H TEPHTOPHja HHCY IOCTaBHAE
OBa ABa NPHHIIMNA Kao aATEPHATHBHe IPHHIMIE Y GopMHpamy perdja, Beh je
6HAO TOBOpa O TOME Aa CY TO ABa KOMIAEMEHTapHa INPHHLIMIIA: TEPHTOPHJAAHO
dopmHpame pertja 3Haud opMupaibe perija 3a oapebene GyHKLH]j€E, Kao LITO
n GyHKUHOHAAHO GOpMHpalke perHja 3Hayd GopMHpame Y OKBHDPY OApebeHor
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1eputopHja. C THM Y BE3H NOKPDEHYTO je M IHTame KOje CY TO DPErHOHAAHE
dVHKLH]jE, AOK CY APYTH CMaTpaAu Aa GVHKIMje perHje MpoH3HAase M3 IHXOBE
CBpXe, MAH, NAK, Aa H3Aa3 H3 AaHalUlbe CHTyalllje Tpeba TPa’kUTH KaKo V
PaAMKAAHHM TEPHTOPDHjAAHHM NpOMjeHaMa AOKaAHHX HHBOA VIIPaBAakha, TAKO
H YV IpoMjemeHoj AHOOH ¢yHKUHja H3Meby NOjeAMHHX HHBOA,

AHCKycHja O HHOBaTHBHMM MOIYHHOCTHMa pErHOHAaAHOT HHBOA YIIPaB-
rama 6uAa je TpeTHpaHa V VBOAHOM H3Aararwy Ha TY TEMY Kao npobGAeM mpo-
LIMpeha aKIHOHOT paAujyca NOjeAMHHX CAYKOH, VBjeTOBAHOT AAHAIIBLUM CTYI-
eM pa3BHUTKa. MHOro Aase OA TOra HHje Ce HIIIAO.

PeanmMupajyhn pe3yATaTe AHCKYCHje YKa3aAo ce Ha IHTama Yy KOjHM ce
HHje AOILUAO AO HEKUX jaCHHX, jeAHMHCTBEHHMX CTaHoBuuITa. Tako, rpHuje cBera,
A4 AW PerHoH Kao VIIpaBHO INOAPVYje Tpeba Aa ce MOAyAapa HAH He ca IIOApPVY-
jeM ITPHPOAHHX DErHja; KOjH je MebyCOOHH OAHOC H Y UeMy je pa3Auka usmeby
MIOAUTHUKHX H aAMHHHCTPAaTHBHHX DETHja; Aa AM je perrja HEemTo HOBO LITO
Tek TpebGa H3TPaAWUTH HAH OOHaBmarbe Heuer IITO Beh MOCTOjH; Aa AWM peruo-
HAAHH HHMBO IIPEACTaBAba CPEAIH HHBO VNIPaBhakha, LJEAHHY MAH AMO ILHpEr
cucrema? C Apyre crpaHe, AOLIAO Ce A0 3aKAV4YKa A2 YaK YV HCTOj 3EMAH IIO-
jaM peruje Mo>ke GUTH BHIIE3HAYaH, Aa PETHOHAAM3aM MO>Ke GHTH HHCTPYMEHT
LieHTpaAH3alidje ¥ OAHOCY Ha AOKaAHH HHBO VIIpaBhbara, Kao H HHCTPYMEHT
A€lleHTpaAHu3allije Y OAHOCY Ha LIEeHTPaAHH HHBO.

OBOM pe3nMey MOTAM OHCMO AOAATH Haul BAACTHTH. CTaAHO NPHCYTHA
MHOTO3HaYHOCT II0jMa pervje H perHoHaAu3Ma OTeXXaAa je CIopa3yMHjeBame Y
TOM CMHCAY A2 CY VUECHHIIH TOBOPHAH O DETHOHHMa He IpelHsupajvhu Ha Kojy
BPCTY PErHOHa MHCAE: aAMHHHCTPaTHBHE HAH IOAUTHYKE VHYTap IpVYIlEe CEKVH-
AapHHX perHOHa Tj. perHOHa KOjH ce CTBapajy Kao TEPUTOPH] ¢ oApebeHuM rpa-
HHLlaMa. 360r Tora HHje GHAO JEAHOCTAaBHO VTBPDAHTH HH KOja je CBpXa peruo-
Ha, OCHM KaA CY V IHTalky NAaHCKe peruje. Teiukolie cy HacTaAe H YCAHjeA
TOTa LITO Ce HHCY AOBOAHO DasAHKOBAaAH HHTEPECH OA TEXHHYKHX acnekara
OAAYUMBAlba, YCAHjeA dyera je AOIUAO AO, TIO HallleM MHILIAEHY, MOTPELIHOT
VKasHBala Ha OMNAaCHOCT KOjV 3a AEMOKPATCKH IIPOLleC OAAYUHBaKa HOCE €K-
CrepTH ¢ 063MpPOM Ha UHH-CHHMLY Aa pacnoAaky cBe BehinM koanunnama udop-
MallHja HEONXOAHHM 3a OAAVYHBamWe. YCIIOCTaBdaihe PaBHOTEXe CHara Kpoa3
noBehiany crpyuHoct rpabana (Crozier) UMHM ce BHIlle HETO YTOIHja YV AaHalll-
UM VBjeTHMa CBe M3pa3HTHje TEHAEHUUje IMpeMa creuujaAusauuju. ,IloBeha-
Ha MoryhHocT norabama’” He OBHCH O CTPYVUHOCTH OHHX KOju ce morabajy, Beh
O TOMe A2 AM je CBaKOM CVAHMOHHKY Y TOM IIPOLIECY ITPU3HATa V HaueAYy jeAHaKa
nosumyja. ¥ jeAHOM CY Ce HNaK CAOKHAHM TOTOBO CBH VYECHHUH. AO>XHBAaj
KpH3e BAaAajyher cucreMa BAacTH GHO je omfie MPHCYTaH: C jeAHe CTpaHe Io-
CTOje jake KOHIeHTpalMje MOKH, a C Apyre CTpaHe Maca CTaHOBHHINITBA VAa-
/oEHA OA CTBApHHX IPOLlECAa OAAVUMBAlba. 3aXTjeB 3a PETHOHAAM3MOM H 3aXTjeB
3a OCTBapewmeM NMapTHITHMIIALH]je NIOCTAAH CY Ha Taj HAUMH CHHOHHMH, 6e3 o03upa
A2 AU Ce PaAUAO O DETHMOHHMa KOjH HUMajy CBOjY TPAAHUH]jV, Y TOM CMHCAY Aa
CY IIPEACTaBAaAH, H3 GHAO KOjer pasAora, pEAATUBHO ayTOHOMHE AHjEAOBE IIIH-
Per CHUCTeMa; HAM ce, IIaK, PaAH O DETHOHHMa Koje TeK Tpeba cbovaguparu._Y

 3aXTjeBY 3a OCHUTypameM NapTHIumnauxje BehHHa yyeCHUKa BHAjeAa je NaAHja-

THB YV OKBHPY IIOCTOjelier CHCTeMa BAACTH, Ha Taj HaYMH LUTO OH Ce CTBOPHAA
H3BECHA DaBHOTEXa BAACTH. Maaa Cy HEKM VJYECHHIIM CBHjeCHH OrpaHHYeHe
BPHjEAHOCTH KAACHYHHX METOAA KOHTpPOA€ (MapTHLMIIALHje), HIaK HHCY HMILAU
TaKO AaA€KO Aa GH HEeTHpaAM ITIOCTOjehy CTPYKTYPY BAACTH H TPa>XHAH aATep-
HaTUBHE METOAE ADVIUTBEHOI OpPraHH3Hpama. A ynpaBO Ha TOM IA3HY PErHo-
HaAHH HHUBO VIIpaBbaka OTKPHBa BEAHKE MOIYAHOCTH.

U3 jyrocAaBeHCKOr MpHMjepa MOTAO OH Ce 3aKAYYHTH A2 MOHOQVHKIIH-
OHaAHe perHuje NpeACTaBAajy NPBH CTyNal HHTErpalije PasHUX CAYKOH Koje
CY IO CaMO) NPUPOAH TEXHOAOLIKOT Pa3BHTKa IIOABPTHYTE TEHACHIH]JH HHTErpa-
LMje v CBe IIMpe lLljeAMHe; MHTErpaliju Koja ce MO>Ke BPUIUTH 6e3 HHCTpY-
MEHaTa BAACTH, KOjoj je 3ampaBo BAACT KaO MHCTPYMEHT HMHTerpaulHje CTpaHa.
HeeduxacHo cyajeAoBarme KOpHCHHMKA CAY:kOe y yIIpaBaaky OpraHu3allijaMa,
HOCHOLMMA THX CAYKOH, Tpe6aA0 UX 3aMjeHHTH epHKACHHM MeXaHH3MHMa KOH-
TpOAe, a aKO TO HHje KOHTPOAA ITyTeM BAACTH, TpeGasa OH GHTH KOHpOAa Koja
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AjeAyje Ha NPHHLHIY ayTOperyAallije, CAHYHO TP KHMIITHOM MexaHusmy. Koop-
AHHaLIHjy H3Meby Pa3HHX CAYXKOH TpeGaAo O BjepojaTHO Takobep OpraHU3M-
paTH Ha HCTOM HHBOY KOJH NPEACTaBAa MHTErpallijy 3a nojeause cayxk6e. Ha
Taj HauMH 6U ce PopMHpase MYATHPVHKUHOHaAHe perHje Kao HMHCTPYMEHTH
KOpDAHMHALIH]€ IYTEM DasHUX MHTEPPYHKUMOHAAHMX HHCTUTYUH]a, a 6€3 BAACTH.
VY ucrom mpaBLy AjeAyje M mpollec ypOaHH3alHje, TAe Ce jaBsa HH3 TPOCTOPHHX
mpoGAeMa HEOBHCHHX OA BAAcTH (KOMYHaAHe CAYXKGe), H TAje ce BpHIM ,,pYHK-
LHOHAAH3alluja"” TEPUTOPHja, Tj. UMHH ra ce HEOBHCHHM OA CTPYKTYpa BAACTH
H NIOABpPraBa MeTOAaMa YIpaBhalha KapaKTEPHCTHYHHM 3a OpraHusalivje Koje
CY HOCHOLM pa3sHUX CAYXKCH. Ha Taj HauMH ¢opMHpame CHCTEMa M0 TEPHTOPH-
jaaHOM M GYHKUHOHAAHOM IPHHLHUITY CTBApHO [OCTaje aATepHArIuBa HaMeby cu-
creMa ca 4 6e3 BAaCTH.

Ap Huie Iepxo-lllenaposuh

HHEHTAP 3A PEGOPMY IIOPOAHYHOTI ITPABA V UTAAHJH. — 3akoHOAaB-
CTBO KOje peryAmule nopoAuyHe oAHoce y HTaAuju cMaTtpa ce mpHMepoM KOH-
3epBaTHBHOT 3aKOHOAABCTBa, KOje He CaMO Aa HHje Y CKAAaAy Ca MOAEPHHM
JKHBOTOM, Beh ra, y BeAHKOj MepH, OTerkaBa, cTBapajvhu HeMoryhe H KoMnAu-
KOBaHe IIPOTHBYPEYHOCTH. BeAHKH yTHLaj KaTOAHYKe LIpKBE, KOjH je BPAO 3Ha-
YajaH yIIpaBo 3a O0OAACT NMOPOAHYHOr IIpaBa, OTE)KaBa CBa pelllea Koja ce
OpeAAasky H KOja Texke Aa IIOPOAMIIY OTPrHY OA OBOr YTHIIaja M Aa je craBe
IIOA jYPHCAUKITHjY Ap>KaBe. AHCKYCHje KOje Ce BOAe O MOTpelH CTBaparka HOBOT
3aKOHOAABCTBa CY, HApPOYHTO V.- TOKY IIOCAEANSHX TOAMHA, y3€Ae Maxa H He
orpaHudaBajy ce camo Ha IlapaameHT, Beh H IuHMpe oOyxBarajyhu MHore 3auH-
TepecoBaHe. Tako je y MuaaHy ocHoBaH, debpyapa 1967. roaune, I[entap 3a
pegopmy nopoduxHoz npasa. lleHTap cy OCHOBaAH NPaBHUIIH (aABOKATH, CAYIXK-
6enuiy, MpodecopH YHUBEP3UTETA), COLIMOAO3H, INICHXOAO3H M IOCAAHHUIIH, a
NPHCTYII UMajy CBH OHHM KOjH CY 3aHHTEPEeCOBaHH 3a pepOpMy HOPOAMYHOr 3a-
KOHOA2BCTBa v HraAmju.

ITna yApYKEwa je ,JIpoyvyaBak-eé H NMONyAapH3amija MPaBHHX M COLHjaA-
HMX IMpoOAeMa Be3aHWX 3a HTaAMjaHCKY NOPOAHIIY, KaKo G ce OCTBapHAa pe-
¢dopMa 3aKOHOA2BCTBa Y CKAAAY Ca €THYKHM H APVIUTBEHHM 3aXTE€BHMa IOpPO-
aunie” (1). YaaHOBH VAPYXKe€Ha CY PDEAOBHH H IOYACHH M OHU VIIpaBAajy ApPV-
LUTBOM IPEKO CBOjUX OpraHa Koje cy H3aGpaAM Ha CKYIIIITHHH CBHX YAAHOBA,
PEAOBHOj HAH, aKO Ce 3a TO YKa’kKe MoTpeda, BaHPEAHO].

Crpyunn paa IleHTpa, mTO je 3a mMpaBHHKe NMOCEGHO 3aHHMAHBO, pa3BHja
ce Yy OKBHDY KOMHCHja KOje mpoyvyaBajy NOjeAWHa IHTama H3 00AACTH NOpO-
AnuHor npaBa. HMa jeaanaect koMucHja H To cy: I KOMHCHja: Gpak — YCAOBH
CKAanama, popma Spaka; II koMHCHja: AHyHa pacTtaBa cympyra; 111 komucuja:
MOHHLUTEWE H NpPecTaHak Opaka; IV KOMHCHja: AMYHH OAHOCH H3Meby Cympy-
ra; V KOMHCHja: HMOBHHCKH OAHOCH u3Meby cympyra; VI koMucHja: patria
potetas; VII koMHCHja: CTapaTesCTBO Aelle pobeHe BaH Gpaka; VIII komucHja:
AEAMMHYHO H NOTNVHO YcBOjemwe; IX koMmucHja: jaBHa moMoh Aeuu; X KOMHCH-
ja: KpHBHYHA 3alUTHTa nopoaune, H XI KOMHCHja: CYA 3a MOPOAHI(Y H IpollecH
13 0OAACTH NMOPOAHYHHMX OAHOCA.

KoMHucHje cy paaHAe 0OABOjeHO, V3 KOOPAHHALIH]jY cekpeTapa IleHTpa, cem
npBe H Tpehe, yHja je MaTepHja YCKO TNOBe3aHa, TaKO Aa CV 3ajeAHHUYKH 0oGpa-
buBaHH npoOAeMH CKAamaka I NpecTaHKa Gpaka. KoMHCHje cy Y CBOM paAy
obpaAHAe CBa BasKHa NMHTaka H H3HEAE ITPEAAOTe 33 M3MEHY 3aKOHCKHX ITPOIH-
ca, AOK je jeAHHO IllecTa KOMHCHja AaAa MPEAAOT 3aKOHCKHX YAaHOBa KOjH Tpe-
6a aAa 3ameHe noctojehe. O6HMaH paA KojH je LleHTap 0o0aBHO 3a IMPOTEKAE ABE
TOAMHE (2) MOXXe KOPHCHO Aa TMOCAY>XH Kao MaTepHjaA NPHAHKOM AYTO OUEKH-
BaHe H 4YeCTO MOKyIlaBaHe pedopMe MO3HUTHBHOI 3aKOHOAABCTBa y HTaauju.

Paa mpBe u Tpehe Komucuje IleHTpa 3a pedopMy mNOpOAHYHOr mpaBa
ycpeAcpebeH je Ha Opak, HEroBo 3aKsyuere, IVHOBAKHOCT H IMpecTaHak.

(1) Craryr LlenTpa 3a pedopMYy NMOPOAHYHOI mpaBa, 4A. 2.
(2) Hssewraj xoji o6yxsaTa paA AO kpaja Aecuemdpa 1968. o6japmen y Studi per una nuova
disciplina dei rapporti familiari, Istituto editoriale Cisalpino, Milano, 1963, p. 61.
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IIpeAAO3H H3MEHA NTOYHILY Beli KOA OCHOBHOT IIMTakbha O NMPHPOAH H LHAE-
BuMa Gpaka, IITO je H pa3yMAHBO, aKO Ce CETHMO Aa je Opak y HtaaHuju v Haa-
AEKHOCTH LIPKBe, a He Ap>kaBe. HOBH NpeAAO3H HapOYHTO HaraalraBajy MOTpe-
6y ancoAyTHe carAacHOCTH 6yAvhuxX cympyra Aa cryme v 6pak. Aa 64 ce y nort-
IYHOCTH 00e30eAHAa CBECHa H3jaBa BOMe, IPEAAAYKE CE AA CE OADEAM Kao MU-
HHMaAHH V3pacT 18 roauHa, a Aa ce MPHAHKOM OAOOpaBama cKAamnama Opaka
MaAOAETHHKA BOAH, V CBaKOM IOCEOHOM CAyuajy, payyHa O CTBApHOj IICHXHU-
KOj u ¢u3HYKOj 3peaocTd. ITopeA Tora, KOMHUCHja IpeAAake Aa ce CBH GyAyhu
CVIIPY3H MOABPTHV AE€TabHOM A€KApPCKOM IPETAEAY Aa OH CBaKH OA HHX MOrao
Aa OyAe VIIO3HAT ca CTameM 3APaBba ApYTOra.

IIoce6HO BadKHO IMTaibe je dopma ckaamara Gpaka: 3a PasAHKY OA AO-
cajallser, KaHOHCKOr Opaka, KOjU NMOBAAuYM IMHTale HAAAEKHOCTH LIDKBEHHX
BAACTH Y OBOj 00AacTH, mpepAake ce rpabaHcku 6pak He caMO 3a H3Y3eTHE
cAyYajeBe M Ca MamHM AEjCTBOM, Kao MITO je A0 cara GHAo, Beh rpabaHcku
6pak kKao obGaBe3aH 3a CBE U Ca ANCOAYTHHM AEjCTBOM.

ITyHoBa>kHOCT Opaka ce mocMaTpa, NMPBEHCTBEHO, Ca CTAHOBHIUTA CAO-
GOAHE BOMNE AWYHOCTH Aa CKAOmH G6pak. OCHOBHH pa3AO3H 3a HHINTABOCT CY
3a6AyAa V HAGHTHTETY U OHTHHM OCOOHHAaMa APYTOT CYIIpyra, AOK Ce IPeAAasKe
Aa 3APaBCTBEHO CTame He MO)Ke GHTH pa3sAor 3a pa3BoA Opaka, IITO je H pa-
3VMAHBO, aKO C€ CETHMO Aa Ce 3aXTeBa A€KapCKU IperAeA npe Spaka. Ilpea-
AO3H 3axXTeBajy Aa INOHHINTeHwe Opaka He YTHYE Ha CTaTyC Aelle — OHa Cy Y
CBaKOM cAy4yajy GpauHa.

HajsaHuMAHBHJH CY IIPEAAO3H KOMHCHje Aa Ce VBEAE Pa3BoA Opaka H Y
HIaAHRjaHCKO 3aKOHOAABCTBO. Ha ocHOBY uaaHa 34. KoHKOpAaTa KOju je UTaAu-
jaHCka Ap>kaBa ckAommAa ca CBeroM CTOAMIIOM, HAAAEKHOCT 3a LIpKBeHe Gpa-
KOBe je IpHIIaAa LPKBH, KOja cMaTrpa Aa Gpak MO>Xe mpecTaTH camo cMmphy
jeAHora oA cympyra. He mpeaaaskyhil, 3a caaa, y3poke KOjH GH AOBEAH A0 pas-
BoAa Opaka, 3axTeBa ce MOTrYHHOCT pa3BoAa He caMO 3a KaCHHje CKAOMAdeHe
6pakoBe, Beh H 32 CBe OHe 3a KOje je IpOrAallleHa pacTaBa OA CTOAa H TO-
crena.

Apvyra KoMucuja, koja ce GaBH mpoOAeMOM pacTaBe CYTpyra, nocmarpa
AMYHE OAHOCE CYIIpyra KaO CAODOAHHX AHYHOCTH KOje JKeAe Aa >KMBE 3ajeAHO.
HoBo 3ak0HOAaBCTBO TpeGa Aa CIIpOBeAe NOTIVHY jeAHAKOCT H3Meby cympyra
V IHUXOBHM [TPaBHMa H AY>KHOCTHMA, H HHXOBY IMOAJEAHAKY OATOBODHOCT Y IIO-
AM3alby H BaCIMTamy Aelle. PacraBa He pyiu mopoawily, Beli je Aek Koju ce
MpUMEbYje jEAMHO KaAa je AabH 3ajeAHHUYKH >KHBOT Toctao Hemorvh. Ty Ap-
’KaBa HHTEPBEHHUIIIE Y IIOPOAHYHHMM OAHOCHMA CaMO Aa OH peryaucasa abHOD-
MaAHe curyauuje. MebyTHM, AocaAaluiLa HHTEPBeHIHja AprkaBe je 6HAa y Be-
AWKOj MepH Cy’KeHa 360or HaaAexHOCTH I[pkBe, H HeMOTVRHOCTH AMIa KoOja
HMajy pacTaBy Aa CKAOme APVYTH Gpak. PakTHUKa pacTaBa je NMOCAEAHIIAa HEMO-
ryhHOCTH 3ajEAHHYKOT ’KHBOTA H AYT OABOjEHH >KHBOT AOBOAAH je 3a pacTaBy.
CarAaacHa pacTaBa ce 3acCHuUBa Ha 4A. 151. TpabaHckor 3akOHa KOjH rapasHTyje
jeAaHakocT cymnpyra. KoMHCHja HapouuTo HCTHYe A2 Tpeba YKHHYTH AOKa3HBa-
e ,KpUBHLe” 3a pacTaBy, jep TO Bpeba AHYHO AOCTOjaHCTBO M MOJKE AOBECTH
" AO TICUXHMYKHX M MODaAHHX IOTpeca 3a NOjeAHHIA.

Hajsehe norpece pacraBa pOAHTEdA AOHOCH AELIH H 3aTO Ap’kaBa Tpeba
Aa HX 3allTHTH, H TO HE CaMO MaTepHjaAHHM o0Ge30ebemeM, AaBalkbEM H3Ap-
sKaBamwa, Bell H ApyIHMM IpaBHMa y OAHOCY Ha 0Ga poAuTena. IloceGHO je Terxak
MoAO’Kaj BaHOpauHe Aelle, KOjH Tpeba IITO XHTHH]e H3MEHHTH 3aKOHCKHM IIpO-
cuMa KOjH GH AO3BOMbaBaAH MpH3HaBale BaHOpauHe Aelie H BHXOBO CTHLAbE
npaBa, AMMHUX H MMOBHHCKMX, TpEMa IIPUPOAHOM OLlY.

OGUMHU ITPEAAO3H OBE KOMHCHje AOHOCE, V CTBapH, KOHKPETHE NPEAAO-
re KOjHMa ce NpH3Hajy Y3POLH H AejCTBa 3aKOHCKe pacTaBe Kao OCHOBe 3a
pa3BoA 6paka, KOjH CaAallllbe 3aKOHOAQBCTBO He IIpH3Haje.

YeTBpTa KOMHCHja ce 6aBHAa MPOGAEMOM AHYHHX OAHOca H3Mmeby cy-
npyra. OCHOBHH ITpEAAOr OBe KOMHCHje 3axTeBa ycarAallaBale MpOIHCa H3
00AaCTH IIOPDOAWYHOI MpaBa Ca YCTaBHHM HayeAMMa. JeAHaKOCT MyIUKapla H
JKeHe, MPOKAaMOBaHa YCTaBOM, HHje CIPOBEAE€Ha Y MODOAMIIH, TA€ JKE€Ha, a IIo-
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ceOHO >XE€Ha KOja HHje 3amlocAeHa, HeMa HHKaKBa IpaBa H, jOLI YBEK, >KHBH
v noApebeHOM IOAOXajy.

JKeaehu Aa, v Hajeehoj MepH, 00e30eAH CAOGOAY CYNIpVTa Aa CaMH OAAY-
uyjy O CBOMe >KHMBOTY H DaAy, KOMHCHja NpeAAa’ke VKHAAIbe ayTOMaTH3Ma
KOJH je A0 CaAa MOCTOjao NMPHAMKOM VAaje: 00aBe3HO NpHMarbe MY>KEBAEBOT
npesumeHa (MOrvHHOCT A2 JKEHa 3aAP>XH CBOje, HAH CaMO AOAA MYIKEBAoEBO),
HETOBOT AP>KaBAAHCTBA, HErOBOI H360pa MeCTa CTaHOBama (MocebGHO 3a JKeHe
KOje HMajy CBOjy pPaAly H CA.). FlcrakHyTa je morpeba CIOpa3syMHHX OAAVKa
CyIpyra M 3ajeAHHYKE OATOBODHOCTH IpeMma Tpehum AuimmMa.

Ileta xoMMcHja ce GaBHAA HMOBHHCKHM OAHOCHMa H3Meby cympyra.
IToapebeHu noAoxaj >xeHe, nmoceGHO >keHe AoMahiile, kK0ja U Y MaTEPH)JaAHOM
NOTAEAY 3aBHCH OA MVY’Ka, MaAa je caAa NMPHAHUHO H3MermeH 306or cee Belier
0poja 3allOCAEHHX >KeHa, IIPEACTaBba AOLE HCKYCTBO, TAKO Aa Ce KOMHCHja
3aAaXke 33 peXHM OABOjeHHX Ao0apa, VKOAMKO ce GpayHHM YTOBOPOM OBO ITH-
Tame He peryAHllle Ha ApPYrH HauuH. HaBoae ce, takobe, Ao0pe cTpaHe OBOT
pelllerba Y CAyYajy pacTaBe HAHM pa3’BOAd. YKOAMKO Ce YCBOJH DPEXIM 3ajeA-
HHMUKE HMOBHHE, TOTPeOHO je YBECTH OrpaHH4Yera 3a HENOKPETHY HMOBHHY H
AoBGpa OA BEAHKE BPEAHOCTH. 3ajeAHO Ca HMOBHHCKHM OpayHHUM pPEXHMOM
YCKO Cy NOBE3aHa M NHTama HAaCAEACTBa H3Meby Cympyra, Koja OHH OCTaBAdajy
APVTHMAa HAH IIPHMajy OA APDVYTHX, KaO U IHTak-e 11eCPa3MEPHHX IIOKAOHA H HbH-
X0BO Bpaliale Y CAYYajy pacraBe H pa3BoOAa.

Ilecta XOMHCHja je CBOj paA NOCBETHAA H3MeHaMa OAHoca usMmeby po-
AUTeda H Aelle H HOBOM CT4BY IIpeMa ,patria potestas”, y koMe Aella He GH
OuAa ,IpeAMET”’ POAHTEACKE BAACTH, Beh OH 3aAaTak poAHTesa GHO Aa CKAAA-
HUM BaCIIMTameM CTBODE CAODOAHE H caMocTaAHe rpabaHe. To 61, Takobe, 6HAO
yckAabHBame 3aKOHOAABCTBa CaBpEMEHUM >KHBOTOM, KOjH je Beh yBeAWKO H3-
MEHHO OAHOCE Yy OKBHpPY nopoauiie. OcHOoBHO Tpeba Aa OyAe HHTEpPECH Aelle H
jeAHAKOCT cCympyra y CBEMy INTO Ce THYE IHUXOBe Aelle, 3ajeAHHYKO OAAVYH-
Balke, a Y CAyYajy HHXOBOT HeCcAaraimha OAAVUHBaH-e MOCEOHHX CYAOBa 3a IIO-
POAHMYHA MHTaka. MoryhHOCT ycBojera BaHGpauHe Aelle, Koje GH OBY H3jeAHa-
4yHAO ca GpayHoM, noceGHO je 3HauajHo Gamr y HTaauju rae, 36or HeMoryhHo-
CTH pa3BOAQ, NOCTOjH HeCpa3MepHO BEAHKH Gpoj BaHOpauHe Aclle.

OBa KOMHCHja je y ca>keToM OOAHMKY H3HeAa pe3yATaTe HCTpa’kHBamba H
OAHOCHMAa POAHMTEMNA H Aelle Koja je cmpoBeo MHcTUTYT 3a MebyHapoAHe CTYAH-
je VYuusepsurtera v Kaaudopuuju v jyay 1965, u To 3a caeaehie 3emme: CAA,
Beauka Bpurtauuja, AeMokparcka Peny6auxka Hemauka, Mekcuko ¥ Hraanja.

OBa KOMHCHja je. IOpeA BPAO OOHMHHX aHAAH3a, AaAa H KOHKPETHE IPEA-
Aore 3a U3MeHY AeAa I'pabaHCKOr 3akoHa, KOjH TOBOPH O OAHOCHMAa DOAHTEAA
H Aelle.

CeaMa KOMHCHja je MpoydyaBaAa CTapaTeACTBO BaHOpayHe ACLE H HEOI-
XOAHY NoTpeby H3MeHe 3aKOHCKHX Mpormca. IIpaBBH noAo)kaj BaHOpayHe Aele,
caAa BpAO HENOBOAAH, 3HATHO he ce H3MEHHTH yBobeweM pa3Boaa. Iloaasehn
OA YCTaBHOT HayeAa: ,, AY’KHOCT H ITPAaBO POAHTEMA je Aa H3APIKaBa, noydyasa H
LIIKOAVje Aelle H KaAa Cy BaHOpauHa' U morpede 3aliTUHTE HHTEpeca MAaAOAETHE
Aelle, KOMHCHja 3axTeBa 3aKOHCKe MOIYVHAHOCTH NpH3HaBalka BaHOpauyHe Aelle,
HCTPaKHBamha OUYHHCTBA H CTHLIalha HAaCAE€AHHX NpaBa. IIpearaxe ce, Takobe,
OrpaHHYeH;e OA TPH CTOTHHE AaHa MOCAe NIpecTaHka Opaka 3a NPETNOCTaBKY
OYHHCTBA.

IIpaBHH NOAOXaj AeTeTa POBEHOr BElTAaYKHM OIAOLEHEM MajKe, H ibe-
TrOBO NOTIVHO IMPH3HAHE Y CAYYajy CarAacHOCTH My’Ka, H NpPHMEHa IpaBa H
AY>KHOCTH POAMTEAA, NPOLIMPY]Y 3aKOHCKY 3alUTHTY H Ha OBaKO PObEHyY Aelly.

OcMma KOMMCHja je Mpoy4yaBaAa MOTIIVHO H AGAHMHYHO YCBOj€H-€ H KOH-
CTaTOBaAa Aa, MOIUTO MOpeA I'pabaHckor 3akoHa MOCTOjH M 3aKOH OA 5. jyHa
1957, ua. 431, oBAe TpeGa YHETH cCaMO HeKe MaH-¢ H3MEHE KOje ce THUY TEPMH-
HIOAOTHj€ H KOje CTaBdajy H OAOGperse 3a YCBOjeHe Y HAAAEXKHOCT CTapare.-
CKOT cyAa M 00e30ebyjy TajHOCT y cAydyajeBHMa NIOTIVHOT YCBOj€Ha KaAa ce
ryGe MmoAalld O MPHPOAHHM DOAHTEASHMA.
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AeBeTa KOMHCHja je IIpOy4YaBaAa jaBHY INMOMOh Aelld, 3aAravxkyhu ce 3a
NpHMEHY HauyeAa, IPOKAAMOBAaHHX YCTaBOM, Aa APJKaBa BOAH [OCeOHY GpHIY
0 oHMMa KojuMa je To norpebHo. OBo crapame TpeGa NMPOLIMPHTH Ha 3aLUTHTY
Majke 3a BpeMe TpYAHOhe M mocae pobewa Aerera, 6e3 o63Hpa Aa AH je Y IH-
Talwby OpauyHo HAM BaHOpauHO AeTe. Ao cajpa je OBo CTapame Y IIPHAMYHO] Me-
PU 3aBHCHAO OA AOKAAHHX MOTVHHOCTH U GHAO je IpenylUITeHO IMPUBATHOj HUHU-
nyjatTuByd. PaA CBHX YCTAHOBa M OpraHH3alldja Koje ce GpHHY O A€lH, H AOHO-
LIEH€ HOBUX ITPOMHCAa COLIMjaAHOI OCHUTypama Y CKA2AY ca CBUM H3MeHaMma v
OKBHPY NOPOAHYHOr 3aKOHOAABCTBa Tpeba peryaucaTd HOBUM oApeAbama, BO-
Aehu pauyHa ¥ 0 MebyHapOAHHM NIpOIHCHMA.

Aeceta KOMHCHja je NpoydyaBaAa KPHBHUYHY 3aLITHTY IOPOAHIIE, MpeAAad-
skyhu u3MeHe Koje 6U OHAe Y CKAAAY Ca OIIUTHM AYXOM HOBOT 3aKOHOAAQBCTBA.
Ty je, npe cBera, mpeAAOr Aa ce YKHHY flaparpadu KpuHBHYHOr 3aKOHa KOjH
npeABHbajy KPHUBHUYHO IOMEH-€ 32 HEBEPCTBO M 32 KOHKYOHHAT, IUTO je Yy Cy-
IMDOTHOCTH Ca ITPHHIHIICM CAOOOA€ AWYHOCTH. IlopeA Tora, mpeABuba ce H3Me-
Ha TpeTHpamwa ,VOUCTBa 3a OADpaHY 4YacTH’, TA€ Cy Ka3He GuAe 3HATHO CMa-
IbCHE, U U3jeAHauaBale OBHX yOHcCTaBa ca Apyruma. I'py6o Bpebame uAu 3a-
HeMapHBale IIOPOAHYHHX AV>KHOCTH Tpeba, MO NMpEeAAOTY KOMHCH]jE, Ka>KihaBa-
TH CaMO aKO TO 3axTeBa noBpebeHa cTpaHa.

CraB oBe KOMHOUje je Aa 3allITHTA. MIOPOAHIIE OA CTpPaHE Ap’KaBe GVAE
YMepeHa, H Aa BOAH DadyyHa A2, BDAO YeCTO, CaM MpOLec AOBOAH AO TEXHUX
nopemehaja U Aa ce MHOTH CYKOOH, AaKlle H 6G0de U3raase 6e3 MHTepBEHLHje.

JeaaHaecta KOMHCHja cMaTpa Aa o0pa3oBame CIelHjaAHOI CyAa 3a I10-
poAMIly He 6H GHAO Y CYIIDOTHOCTH ca YCTaBHHUM HaueAuma. OBaj cyA Ou GHO
nocebaH OACEK PEAOBHOI CyAa U 0aBHO OM ce CBUM IMTalbUMa Koja Cy Be3aHa
3a mopoAuily. CyA OH ce cacTojao OA CYAUje H ABa IIPUCVAUTEAA, H Y EHETOBO]
HAAAEXHOCTH OHM OHMAM CBH IIPOLIECH pacTaBe, IPH3Hama CTPaHHX NIpPecyAa O
pa3BOAY, VCBOjelbe, AGAUKTH IIDOTHB IOpPOAHMIle (O6uramuja, rpybo 3aHemapuBa-
b€ AVKHOCTH, 3A0CTaBAALE), MPECTYIIH ITPEMa CPOAHHIIUMA Y IPAaBOj AMHHUJH H
v NMODOYHO] AO APVIOr CTENEHa, CEKCYAAHH U ADYTH IPECTYIIM IIPpEMa MaAOAET-
HHUITUMa.

TepuropHjaaHa HaAAEKHOCT CYAa U YIpOIheHH ITOCTYmakK 0Ge36eAuAu
61 6p3AHY U MOMOK APYTHX OpraHa U AOIPHHEAH GOAEM peLIaBamy OBHX CIIO-
poBa KOjH AYOOKO 3aAa3e Y AMYHHU SKHBOT IIOjEAHHIIA.

ITenrap 3a pedopmy mopoAHUHOr mpaBa y HTaAuju y CBOMe paAy BpPAO
IIIMPOKO H CTYAHO3HO NPHAA3H NMpOOAEMHMAa, aHAaAM3Upa ITPOMMCE KOjH CY Ha
CHa3H, U Aaje IpepAore 3a mUXOoBY HM3MeHy. CUCTEMATCKH paA jOLI JEAAHITYT
noTBpbvje KOAWKO Ccy MpoOAEMH MOPOAMIlE MOCTAAH aKTVEAHH M KOAHMKO j€ He-
OINIXOAHA MOAEPHH3allHja MpOIHCca KOjH CY MOCTAAH KOYHHIIA V MOAEPHOM >KH-
BoTy. Koanduxalmja nopoAUYHOr 3aKOHOAABCTBAa Y HAaC, YHHH HaM CBE OBE AM-
CKYCHj& MHOTO OAWKHM M aKTYEAHHjHUM.

/bumara AHOpuh
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