TIPUTIIPEMHA PAAIBA KAO KPHBHYHO AEAO

IIyT XOjH BOAH V CBET KPHMHHAAUTETA jeé HEKaAa BPAO Kpartak. Ho To
HHje YBeK cAydyaj. UecTo je AocTa Ayra eTamna Koja IpaTH YBEK CBAaKO YMHILL-
\bajHO IPOY3pOKOBaike. Y BpeMEeHY OA TpeHVTKa pabarwa KpHMHHAaAHE MHCAH
a AO HEHOT crpoBobema Y AeA0 Moryhe je Aa ce mojaBH BHIIE TayaKa YCIO-
Ha KOje ocBaja jeAHO Amile. HamMe, peu je 0 OAAYUH 32 H3BpILUEHE KPHBHYHOT
A€Aa, IIpupeMarky KPUBHYHOT A€Aa, NMOKVINAjy KPUBHUYHOT AeAa U Haj3aa, Ao-
BpLUEY DaAlbeé KPHBHYHOT A€Aa M HPOY3POKOBamy nocAeAurle. OBH YCIIOHH
HAH Gore pehH etame vy peaAH3alldjH KPDHBUUHOT AeAa Cy caMo Moryhu a He n
HY’KHH V jJEAHOM IOHamnamwy. Tako ce v HEKHM CAy4YajeBHMa PEeaAH30Balbe OA-
AVKe 3ayCTaBha Ha IPeAY3HMarmy IPHIPEMHHUX PAAH HAH CaMO Ha MOKVINAjy
KPUBHYHOT A€AQ, a AA H He AOAA3H AO IIOTIIVHOT HM3BpIUEHa KPUBUYHOT A€AA.
CBe oBe erane peaAusalilje KPHBHYHOT AeAa HeMajy HCTH KDUBHYHOIPABHH
3Hauaj, Ia CTOra OHe CBaKa 3a cefe HaAa’ky IoTpeGy H AYKHOCT HHUXOBOT pa-
CBETAaBalha M CarAejaBarba. Hamn 3apaTak y OBOM paAy je Aa IIOABPTHEMO
NpOVyYaBahy NPHIPEMHY PaAlby H VUYHHHMO BHAAHBH]OM HeHY KPHBHYHONPAB-
HY DIpOOAEMATHKY, KaO H Aa CarAeAaMo OAroBapajyha pellema.

1. T'ene3za u peaausayuja wpusuurnoz oOena. — a) Etane y Hactajarey
KpusuvHoz Oena. IlpBa erama y Hacrajamy M pabalkby KPHBHYHOT AeAa jecTe
PasMHIIIAalke O HerOBOM H3BPIUIEHY H CaMO AOHOIIEHE OAAYKE Ad Ce H3BPIIH
To Aero. Caapikaj Te OAAVKe, IbeHa NOTEHIHjaAHa CHara Kao 4 UYBPCTHMHA MOTY
Aa OYAY BaHPEAHO Da3AHMYUTH U YCAOBLEHH KaKO COLMjaAHHM TaKO H AMYHHM
dakropuma. He yaaszehin AyGrme vy oBaj CAOKEHH KPHMHHOAOLUKH INIpoGAeM,
TeOpHja KPHBHYHOT IIpaBa a M 3aKOHOAABCTBA IIOJEAHHHX 3eMada YCBajajy oI-

. IIITe MPaBHAO AA Ce He Ka)KikhaBa 3a CaMy KPUBHUHY OAAVKY, Ma KOAMKO OHa H
BEH BAACHHK ITOKBapeHM H KpHMHHAAHU O6mAH. Y OBOj €Tami He MOXe Ce YoIl-
IITe NOCTABUTH IHTake [I0CTOjalha KPUBHYHOTI A€AQ, MOIUTO Ce Y HBOj He cycpe-
heMo ca MaTepHjaAHHM eAeMEHTOM KOjH je obeAerxkje KpHBHUHOT AeAa. IIpema
ToMe, MOXe ce pehu Aa cama KpUBHYHA OAAVKA HE MOACTHYE HHTEDBEHLIH)Y
KPHBHYHOT 3aKOHa aKO Ce OHAa He MaTepHjaAH3yje Ha oApebeH HauMH y Cloia-
mmeM CBeTy. IIpBO Closalllbe MaHH(pECTOBale KPUBHYHE OAAVKE jecTe HeHO
CaoIMNTaBamke HEKOM AHMIY H OHO NMPEACTABAa YCMEHH A€O H3BpIIEHA KPHBHUY-
Hor AeAa. Ilo mpaBHAY, U 3a 0BO MaHHbeCTOBalmhe KPHUBHYHE OAAVKE CE HE Ka-
2K1baBa, OCHUM aKO CE€ He PaAM O HEKOM HAuMHY H3BpLIEHA KPHUBHYHOT AeAa (1).

(1) J. A. Roux, Cours de droit criminel, frangais, 2e éd., Paris, 1927, p. 73—74.
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ITocae AoHeTe KpHBHUYHE OAAVKE jeAHO AHLIE ce OOHYHO Ha TOME He 3ay-
craBma. OHO Hajuemhe kpehe y akuMjy npeAy3umajyhu H3BecHe akTe KOjHMa
obeAroAambyje CBOjV OAAVKY. OGeAoAamelbe KPHBHUHE OAAVKE MOJKE Aa Ce Io-
jaBH Yy ODAMKY INpHIIpEMHe DPaAlbe MAH Yy OOAHMKY IMOKVINaja KPHBHYHOT A€AA.
IIpumpemHa paAma NPETXOAM MOKVIUAajy H OTYAa Ce MOojaBayje Y OAHOCY Ha
1b€ra Kao NMPETXOAHa €Tana Yy IeHe3H U peaAu3alldjH KPHUBHYHOT AeAa. Y caBpe-
MEHOM IIpaBy Ce I10 IPaBHAY 3a [MPHIIPEMHY PaAlby He KasKihbaBa H OHa Yy Behu-
HII CTpPaHMX KPHBHYHHX 3aKOHHKa He YHMHU OIMUTY YCTaHOBY (2). MebyrmM, v

H3Y3ETHHM CAy4YajeBHMa, PYKOBOAehiH ce oApebeHHM pa3Ao3uMa, 3aKOHOAaBalu
JeAHe 3eMme M3PHYHTO NpOrAalllaBa NMPHIIPEMHY PaAlby 3a KPUBHYHO AEAO, T€

TaAa OHa HMa 3Hauyelhe AEAHKTA CBOje BPCTe (sui generis).
VyyHuaal Hanyiutajvhu jeAHOM eTarne pasMHIllbarhba H IIpHIIpeMama KpH-

BHYHOT A€AA MpeAa3H Ha OCTBapewe Ornha KpUBHUHOr AeAa. TaAra HeroBo IOHa-
LIAke AOBOAH HeKaAa CaMO A0 A€AHMHYHOT OCTBapewa Ouha KPHBHYHOT AeAa.

Y TOM cAyuajy paAma U3BplIeHa je OHAa 3ar0YeTa aAH HHUje AOBPIIEHA HAH je
AOBpILIEHA AaAH NIOCA€AMIIa KPDHBHYHOTI AeAa HHje Hactymuaa., To je, v cTBapH,
Tpeha erana y reHe3d H peaAH3alldjH KPHUBHUYHOT A€AA, KOja Yy CeOH HOCH Ipo-
fAeMaTHKY MOKyIlaja KpUBHYHOI AeAa. OHa, 3a pa3AUKY OA INPETXOAHE ABe,
YHHH IPBY Ka’KI-HBY €Tally M IIPEACTaBAa OMLLTH MHCTHTVT Y KPHBHYHOM 3aKO-
HUKY (3).

UYeTBpTa €Tana YCTBapH NIPEACTaBoa IOTIVHO OCTBAPEH:E CBHX €AeMeHaTa
onha KpHBHYHOI A€AQ, 2 HAaPDOUHTO H-ErOoBe IIOCA€AMIIE, KOjY 3aKOH TpaskH 3a
NOCTOjalbe KOHKPETHOT CBPUIEHOT KPHBHYHOT AeAa (4).

6) IIpunpemna padra y 2eHe3u xKpusuuHor Oeaa. Y mpoleCy OCTBapema
KPHBHUYHOT AeAa H3Meby VHyTpalllibe KDHBHYHE OAAVKE H KasKIBHBOT 3allOoyH-
Wbalba H3BplIeka HaAas3H ce npunpeMHa paarwa. OHa ce Hajueinthe manudecty-
je v caeaehuM AeAaTHOCTHMA: HabaBaake M MPHIIPEMalbe CPEACTaBa 3a H3Bp-
llerbe KPHUBHYHOT A€AQ; TPasKekhe CayyeCHHKa, HCIMTHBAMe MecTa Ha KoMe he
11 IPUAHKA IMOA KOjuMa he 3amoyeTH KPHBHYHO AEAO; VIIO3HABAaH€ AUYHOCTH
mpeMa Kojoj he ce U3BPIIMTH KPHBHYHO A€AO H Ap. (3).

~ He yaazehn vy u3Aarame 1ITa ce CBe MOXKE M Ha KOjH HAayHH OCTBAapHTH
rope HaGpojaHHM AEAATHOCTHMA, C OO3HPOM Aa CY TO CBe IMTaka NMpaKTHUYHE
NMPHUPOAE, Ha MAAHY OMIUTHX pa3MaTpama O IPHIPEMHO] PaAmH MoXKe ce pehH
A4 TOPIHH IIPHMEPH €BHAEHTHO MOKa3Vyjy Aa MPUITpEMHA paAlba U3Aa3u U3 chepe
VHYTPAIIBIX IICHXHYKHX aKaTa AHYHOCTH H NPEeACTaBhba jeAaH Aorabaj KojuM
ce AejcTByje Ha cromammmu cBeT, MebyTHM, obBeaexxje cnosalimwer akra HHUje
KapaKTEpPHUCTHKA CaMO ITpHIIpeMHe paAme. MannbecToBamwe KpUBHYHE OAAVKE
Moxe Aa 6YAe H3pazeHo H Y BHAY TNOKVIlaja KPUBHYHOT Aeaa. Ho, pasauka us-
Meby oBa ABa 00AHKAa CHOAAIIBET MaHHPECTOBakba KPHBHUHE OAAVKE AE€XKH Y
EpeMeHy oGeAoAaleha Te OAAYKe. IIpumpeMHa paAma ce MOjaBhyje paHHje
H OHa IIPETXOAH moKvyiuajy. Tako, Ha IpHMeEp, paArma OILUTpEHma HOXKa PaAH

(2) R. Garraud: Traité théorique et pratique du droit pénal francais, T. I., 3e éd., Sirey,
1913, 1935, p. 4382.

(3) Ap T. Xusanosih: OcHoBu KpHBHUYHOr npasa, Onwri aeo, kib. II, cB. 1 u 2, beorpaa,
1937, crp. 151; P. Bouzat et J. Pinatel: Traité de droit pénal et de criminologie, T. I, Paris, 1963,
p. 207.

(4) Liszt-Schmidt: Lehrbuch des Deutschen Strafrechts, Berlin u Leipzig, 1921, S. 200.

(5) Yn. R. Frank: Vollendung und Versuch (Vergleichende Darstellung, Allg. Teil, V, S.
184, unt. npema ®. Baunhy: ITouetak H3BplUeiba KPHBHUHHX A€Aa H Ka)K:bHBOCTH (IDHTIPEMHE DPaA-
1be, Beorpaa, 1954, ctp. 137.
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H3BpIlIelha KPHBHYHOT AeAa YOHCTBa UHHH jEAHV NPETXOAHY DaAlY Y OAHOCY
Ha Iokyiuaj youcrtsa. Umajyhu 0oBO v BHAY, Kao H TO Aa je mojaM IoKyluaja
CaAp>XaH VY 3anoyHibalby H3BpIlEHa jeAHOT KPHBHYHOI AeAa (%), Moxxe ce pehu
Aa IPHIOPEMHA PaAlka, Ka0 BOMHH aKT KOJHM ce obeAoAamyje KPHBHYHA OAAV-
Ka, MPEACTaBAa CHObAIIKY PaAY KOja IPEeTXOAH 3alloulibathy H3BpIIEHha KPH-
BHUHOT AeAa. OHa, Ka0 TaKBa HE YHHH aKT KOjUM Ce 3allo4Hibe OCTBapew-e Ouha
KPHBHYHOT AeAa.

V yAO3M MPETXOAHOT YHHA, HAaKO He KOHCTHTYHIIlE 3aIOMHIbalbe H3BpILUe-
ha HaMepaBaHOT KPHBHYHOT A€A4, IIPHIIPEMHA DaAla je MoBe3aHa ca THM Ae-
AukToM. Ta Besa je TakBa Aa ce INPHIPEMHA paAiba NPOCTO yTana Y APYIy paa-
Y KOja CAYXKH 3a H3Bplllel-e KDHBHYHOT AeAa. FbeHa mpHpoAa Aaje caMo je-
AaH IAOA, H TO Y OGAMKY IpHIpeMe Koja Tpeba Aa OAaKlla H oMOryhin OAHOCHO
AOIpHHECE OCTBapemy paAlbe H3Bplrewa (7). Crora oHa H HeMa CBOj caMo-
CTaAaH IpaBall HH ca TAEAHIITA Y3POYHOCTH, OHa Ce I0jaBsyje CaMO Kao YCAOB,
AOK j€e V3DOK IIOCA€AMIle KDHBHUYHOT AeAa CaMO paAla H3Bpllema. Tako, Ha
MpHMep, KYTIOBAle AECTBHIIA 32 Iekalbe, IPHCAAmamke ACCTBHUA Y3a 3HA paAd
H3BplLUEHa Kpabe, IIpeACTaBrba NpHIIpeMy Koja TpeGa Aa oAakmia M oMoryhu
OCTBapele OBOT AEAHKTA.

CBaKHAAIIKLH Halll JKHBOT CBEAOYH Aa IPHIIDEMHa paAlba HE UHHH OTIO-
uMILale M3BpIIEHha HaMepaBaHOr AeAa. Ha mpumep, ako Heko cnpemajyhu ce
Ha nyT, HaGaBH MOTPeOHY OIpeMy HAM HabaBH Macoll, OH C€ INpHIpeMa, Mo-
CpEAM je mpumpeMHa paAiba. HacraHKoOM IpDHIIpEMHE DaAme€ CTBApHO CY OT-
IIKpHHYTA BpaTa HaMepH ayTopa Te paAie, H3 KOoje MOXe Aa Npou3ube YHTaB
HU3 ADVTHX PaAlbH, IIa H paAlha U3BplLIEHa KPHBHYHOT AEAA.

Ho, Hako je oAAVKa 3a H3BpPIIEHE KPHBHYHOT A€AA HporpalieHa NpHIIpeM-
HOM DaAlOM, NMPBH 030HAaH KOpPaK Ka OCTBapemy KPHBHYHOL A€Ad, HMAK Y
MPETEKHOM AEAY CaBPEMEHOT 3aKOHOAQBCTBA HAYEAHO NPUIDEMHA paAma HHje
Ka’kwuBa. OHa 110 THM 3aKOHOAQBCTBHMa H3Aa3H Y Ha4YSAY H3 OKBHpa KPUBHY-
He OAroBopHocTH. OBO craHoBHIUTE YCBOjeHO je v dpanuyckom K3, Gearwj-
ckoM K3, uraaujanckom K3, Hemaukom K3, mBajuapckom K3, mosckom K3 (8).
OBA€E Clapa M jyrocAOBeHCKH KpHBHUHH 3aKOHHK. 3a HEKa>KE-HBOCT MPHIIpEM-
He paAm€e H3jalllibaBa ce H caBpeMeHa TeopHja (?).

U3 0BaKBOT TpeTMaHa MpUNIPEMHE PaAl-€ HacTaje MUTalbe Aa AU je OIpaB-
AQHO HeKa’KmaBalbe IpHIPEMHE paAle? Ha oBO MUTalbe TEOpHja HMa BHILE
MOTBPAHMX oAroBopa (19). Ilpe cBera, AOK Ce YYHHHAAIl HaAa3H jolI Y IPHIIpe-
Mamy, OH, CKOpO IO IIPaBHAY, IIOHOBO Oliekyje pasAore 3a M IMPOTHUB H3BpILEe-
‘Hha KpUBUYHOT A€AQ, N1a OTYAQ, VKOAHKO KOA Hera IIpeOBAaAajy OBH ADYIH, OH
MOXE H A2 Ce IPEAOMHCAU H Aa He 3allouHe U3Bplilerhe KpHBHYHOT Aeaa. CBecT
je BpAO jakK NIOCDEAHHK 3a OAyCTajame OA Hamepe. CBe cHAe KOje YTHUy Ha
POMEHY OAAVKE AOK Ce jOII HHje HCIOAHAA Y HEKOj CHOMAlHOj PaAHH, CBE
Te CHA€ NOAjEAHAKO ITa YaK H YV MOTEHIHPAaHHM pa3MepaMa YTHYY Ha CBECT 4YO0-

(6) V. P. Bouzat, et. J. Pinatel, op. cit., p. 210.
(7) R. Maurach: Deutsches Strafrecht, Allg. Teil, Karlsruhe, 1954, S. 426.
(8) Vn. OGjaumnseme y3 Haupr Kpusuunor 3akonnka ®HPJ, Beorpaa, 1951.

(9) R. Garraud, op. cit. 483, P. Bouzet et ]. Pinatel, p. 211—213, H. Welzel: Das deut-
iggle StmfrZiClht VI Auﬂ Berlin, 1958 §. 163; J. Taxosuh: Kpm;mmo npaBo, Onwru Aeo, Beorpaa,
CcTp

(10) B. ®. bauuh; op. cit., crp. 131.
6 Anaam
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BeKa Ha PAaCKPCHHULIM NPHIPEME H 3anOoYyHibalha H3BplIEha KPHUBHYHOT AEAA.
buo 6u norpemiaH oHaj CHCTEM KOjH OH IapaAHCao CBaKy AEAATHOCT CBECTH
KOja ce OVAH, UHILEHHIIOM KOja IOBpaTaK YHHH OECLUAHUM, HAKO YOBEK IIO AC-
BpLIEY TIPHIIPEMHE PaAlbE, OAVCTABIIM OA HaMepe HHje HM IIOYEO HEHO CIIPO-
Bobewe Yy AeAo.

Aa mpuripeMHa paAma Tpe®a Aa OCTaHe HEKa’KIbeHa, HCTHYE C€ H OKOA-
HOCT IIITO OHAa jOLI He CBEAOYM Aa OH IheH YUHMHHAAL M3BPLIMO HAH Gap OTHO-
ueo H3BpILIEHEe KPUBHYHOT AeAa. OHa je mo CBOM KapaKTepy HeoApebena u e
VKa3yje yBeK IIOY3AaHO Ha H3Bplewme oApebeHOor KpHBHUHOT AeAa. 300r TOra,
MaHHGECTOBale KPHBHYHE OAAVKE Y OOAHKY INPHIIPEMHE paAibe IPEACTABAa
JOILI KpXaK CTaKAEHH OCAOHAl] Ha KoMe GH Cce MOrAa 3aCHOBATH KPDUBHYHA OA-
TOBOPHOCT.

HcTakHYTH Da3A03H Y NMPHAOT HEKa KihaBakhy NPHIIPEMHE PAAIE OCBETAbA-
Bajy meHy PopMaAHY CTpaHY H He Aajy HOTIVH OATOBOD Ha IOCTaBAEHO IH-
Tame. IIpaBH pasAor 3a ofjalllbelhe OBAKBOT CTaBa BEAHWKOT A€Aa KPUBHUHHX
3aKOHHKa Tpeba TPa>KHUTH Y ADVLUTBEHO] BPEAHOCTH IIOHAINaka Y BHAY IPH-
[IpeMHe paAle. ADYrHM peunMa, IUTa TO IOHAIllake IPEACTaBAa 3a jEAHO KOH-
KpETHO caBpeMeHO ApyiuTBo. Ca OBOr aclekTa IocMaTpaHa, IpHIIpEMHa paAkha
yV CBOjHM pPa3HOAUKHM IojaBHHM ¢opmama (0OAHLHMA), KOjH CY BHIIIE HAHU
Mame VAASEHH OA H3BpILIEHa A€Aa U MOCAEAMIe, Kao H eH HENOY3AaH OCHOB
3a yrBpbHBame AeAa KOje ce IMpHIpeMa THUM IOHAlllakheM, VKa3syje Aa OHa He
NPEACTaBAa jOLI 32 jJEAHG APVIUTBO-AD>KaBY ONACHOCT Y TOAHKOM CTeNeHY Aa
61 yAasuaa y chepy KpUBHYHE OATOBODHOCTH. OBO NOHaluarke 3a KOHKPETHO
ADVIIITBO-AD>KaBY He 3HayH jOlII HalaA HAH VIPO’KaBakhe 3aLITHUTHOr O0jeKTa
KPUBHYHOT A€\a M He NPOY3POKVje HHKAKBY IUTETY Ha ToM o00jekTy. OHO je
jOLI BPAO AQAEKO OA TOTa Aa IIPEACTaBbda IIOBPEAY HAH HEKO HEINOCPEAHO VT-
pOXKaBame IMPHMapHUX NnoTpeba ONCTaHKa OApPEbEeHOr APVINTBAa H HEroBOr pas-
BOja OAHOCHO ADVIITBEHHX OAHOCA KOJH IIOCTOj€é Y KOHKPETHOM APVIOTBV-AD-
xaBH. CTora IpHIIpEMHA paAlba Cca TAEGAHINTAa OApPebBeHOr ApVIUTBa-Ap>kaBe Vv
cebH He CaAp>KH OHaj CTENEH IIPOCEYHE ADVIITBEHE ONACHOCTH KOjH je TO ApVIH-
TBO-ApP>KaBa pe3epBHCAAO 3a CBOjy HMHTEPBEHIM]Y IMYVTeM KPHBHYHE CaHKIIHje
Ha TIAAHY H-ErOBOr cy3OHjama. IIpema TOMe, COLIMjaAHH 3Hayaj IPHIIPEMHE
paAle o0jalrmbaBa Aa Ta paAkka jOlI He IOCeAyje CTeneH APVIITBEHE OIacHO-
CTH Aa OH ce HaMeTaAa HHTepBEHUMja NYTEM KPHUBHYHOT ITpaBa.

Kaaa ce oBako caraeaa CTBap, OHAQ HHje TEIKO Pa3pELIHTH MHTAmE 3a-
1IITO CaBpeMEHH KPHBHYHU 3aKOHHUIIM, 1a ¥ Haml KpHBHYHH 3aKOHMK, HE HHKDH-
MHHHUIIIY H He Ka’KihaBajy NMPHIIPEMHY DaABV.

MebyTuM, eBUAEHTHA je YHIGEHHIIA AA 3aKOH 3a0pamyje HEKY PaAly Koja
MOJKE AQ IOCAY’KH Kao NMPHIPEMHA 3a U3BPLIEHC KPHUBHYHOT Aeia, 6e3 063upa
Ha paABy ca Kojom OM ce HIIAO Ha H3BplIEHe. Ha mpHMep, AOrOBOp 3a H3Bp-
HIee KPDHBHYHOT AeAd. Y TaKBOM CAy4Yajy, Ta paAwka, HaKo je Mo CBOjOj IpH-
POAHM TIpHUITPEMHA, HHje KPHBHUHOM CaHKIIHjoM 3armpeheHa Kao MPpHIIPEMHA PaA-
1ba 32 U3BpIIEHE KPHBHUHOT A€A4, Beh ce nojaBayje Kao0 CaMOCTAAHO KPHBHYHO
AeA0 — delictum sui generis. OHa ca TA€AMIUTa KDUBHYHOT 3aKOHHMKa HHjE
upupeMa Beh KpHBHUYHO AeAo. ITocAe cBera H3AOXKEHOT, NMPUIIPEMHA paAlha AO-
O6uja caeAaeha cBoja oGeaexkja: 1) To je BomHa paAwa, 2) Manudecryje ce v
CrodallllbeM CBeTY, 3) MPETXOAH PaAlM H3BpILIEHa a He IPEeACTaBama ILEHO
3anouumame, 4) Ta paAlba Ha oApebeHH HauHH AONPHHOCH PaAlbH H3BPIIEHA,
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5) oHa cama 3a cebe He NIPEACTaBAda APVILTBEHO OMNACHO UHIbEIHE H HEUHIHEIHE
KOje HU3HCKYje KPHBHYHOIIDABHY HHTEPBEHIIH]Y.

V3umajyhi v o63up oBa obeaerkja, AOAA3HMO AO 3aKAVUKA Aa je IpH-
UpeMHa paAlba BOMHA DaAla, KOja ce MaHHeCTYje Y CHOmalllibeM CBETY,
KOja IMPETXOAH DaAIbU H3BpLIEHa a HE NPEACTaBAa HEHO 3all0ulibalbe, Koja Ha
oApebeH HauuH AOIPHHOCH DaAlbH H3BpIUEHa KPHBHUHOT A€Aa U Koja caMa
3a cefe He NMPEACTaBbda APVILUTBEHO ONACHO UUIbEHe H HEUUHheIhe KOje H3HCKY-
j€ KpUBHYHO ITPaBHY HHTEPBEHLUjV.

B) Mecto npunpemue padre nNpUAUKOM peaaulaijuje KpusuuHo:r 0enaq.
OApebuBame MecTa IIPHIIPEMHE DaAlbe, 2 THME H HeHOT JKHBOTHOT ITPOCTOpa He
3ajaje NMyHO Telllkoha KaAa je Y IMTawky HeHa IPaHulla Y OAHOCY Ha NpBY
eTany peaAu3alilje KpUBHYHOTI AeAa — KPHBHYHY OAAVKY. H3Aazak y cromari-
M CBET KPUBHYHE OAAVKE V OOAMKY MaTepHjaAH30BaHe IPHIIPEMHE DaAle Y
TEOpHUjU HHje crnopHO. MebyTHM, eHa ropiba IpaHHlla ¥ OAHOCY Ha IMOKVIIAj
KPHBHUYHOT A€AQ, TIPEACTaBba NPOOAEM KOjH 3aAaje BeAuke Telikohe. Haraeaa
Aa je BpAO Tewiko AohHM A0 HEKOT MpEeLM3HOT KpUTepHja KOojH 6H IpeACTaBsao
rpaHHYHH KaMeH H3Meby OBe ABe KaTeropuje akara.

aa) CaBpeMeHH KDHUBHYHH 3aKOHHIIH HacCTOje Aa pellle TOPI-H HpodAeM
O3HayaBaweM IpaHHYHE AWHHUje U3Meby HEKa>KIbUBOT U KAOKHHBOT aKTa. Y TOM
CMHCAY OHH CY OBO pa3rpaHH4Yel€¢ BE3HBAAH 3a MOMEHAT HACTaHKa INOoKyllaja
KPHUBHUHOT A€Aa, THME IUTO je y HuMa oApebuBaHa Tauka pabarma mokyiuaja,
a caM IOjaM INpHIIPEMHe paAme AoGHjao je cBojy ropmy rpaduny. Ho y ToM
CBOM HacCTOjalby OHHM ce MebyCcOoGHO pa3AMKyjy. JeAHa rpyna KpUBHYHHUX 3aKO-
HHKa, TI0 y30py Ha KAaacuuHy dopMyAy dpannyckor Kpusuunor 3akonuka ,Ilo-
YeTak U3BpIIEHa...”, Mambe-BHIllE Ha CAHYAH HAayWH BPIIH pa3rpaHHYE:E IIpH-
IIDEMHE PaAlEe OA IOKVyINaja KpUBUUHOT AeAa. Tako v HeMaukoMm KpHBHUHOM
3akoHV (1) mouyeTak H3BpIIEHA OAHOCHO KAaKIGHBH IIOKVILIA] OCTBapyje OHaj
,KO je OAAVKY Aa VUMHH 3A0OYHH HAHM IPECTVI 3aIloueo Aa OCTBapyje paAmaMa
KOje cauMmbaBajy IOYeTaK MU3BPIIleha TOT 3A0YMHA, HAU IIPECTYIIA, aKo je HaMe-
paBaHH 3AOYHH HAH IIPECTVI OCTao HeAoBplueH'. Ha cAMuyaH HauHH OBO IIMT3-
we je peryaucano u y IIBajuapckom KpuBuunoM 3akoHy (12). CamuHO pere-
Be je caApkaBao u KpuBuuHM 3aKOHMK OuBlIe JyrocaaBHje (13).

Apyra rpyna KpUBHYHHX 3aKOHHMKa HHje HMaAa V BHAY GOpPMyAy ,I0-
yeTak u3BpIewa”’, Beh je y3umasa y o0G3Up Apyre MOMEHTe 3a YTBpbHBame
ropme IrpaHulle IpUIpeMHe DaAlbe. BehinHa HBHX TOBOPH Aa Ka’>KIbHBH IIOKVIIAj
.a.THMe U NojaBa ropibe IDaHHIle TTPUIIPEMHE paAe, Hacraje NpeAy3HMameM
paAlH KOje TeXXe OAHOCHO KOje CY VIIpaBAieHe HENOCPEAHO (AHPEKTHO) H3-
BpILIEHY KPHBHYHOT AeAa. Tako mo wuraAMjanckom KpuemyHOM 3akony (14):
Ko H3BpHIM papme Koje Cy CIOCOGHe M HECYMIHHBO TEXXE HEKOM H3BpIIEHY
KDHBHYHOT AeAa... Aancku KpuBuunu 3akoH (15): ,Paame xoje HMajy 3a LHAd
A2 OAaKlllajy HAM IIPOU3BEAY H3BpIerse KPHBHUYHOI A€Aa KaKibHBE CY Kao

(11) Schénke-Schréder: Strafgesetzbuch. Kommentar, 7. Aufl. Berlin, 1954, S. 154.
(12) B. KpuBnunu 3axonuk lllsajuapcke, usa. HHCTHTYTa 3a ymopeaHo mpago, 1957.
(13) M. Uy6uncku: Hayumu M npakThuHM komeHTap KpuBuuHor 3akomura, Beorpaa, 1930,

crp. 101
(18) B. Marc Ancel: Les codes pénaux européens, Tome II, Paris, 1951, p. 882.

(15) B. Marc Ancel, op. cit., p. 332.
6*
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IIOKV1laj, aKO TO AeAO He GyAe AoBplueHo...". KpuBuyHu 3akoHuk PCOCP (1¢)
HMa BAAQCTHTO pelllere y INOTAEAY HHKpHMHHHCala HpHIpeMHe paawe. Hcro-
PHjCKM OCBPT NOKa3yje Aa je IMpUIpeMHa paAlba YV MOTAEAY KaKibaBawa OHA2
H3jeAHaueHa ca TOKyIllajeM W CBPLUEHHMM KPHUBHUHHUM AeAoM. OBakaB TpeTMaH
MpHIIpeMHa paAlkha UMa H AAQHAC Y COBjeTCKOM 3aKOHOAaBCTBY (17). Tako mpe-
mMa yaaHy 15. K3 PCOCP y moraeAy KakibaBarba NMPHIPEMHA DaAlba H NMOKYIIAj
cMaTpajy ce AOBPLIEHUM KPHBHYHHM AeAOM. M3 OBaKBOr TpeTMaHa NpHIIpeM-
He paAle H NOKVIlaja H3Aa3H Aa COBjeTCKH 3aKOHOA@Ball He Aaje HHKaKaB
KPHTEpHj 3a pa3rpaHHyelbe OBHX akaTra. MebyTuMm, cyAcka mpakca umak no-
ceehyje oApebeHy makiby OBOM MPOOAeMy, HMajvhH Y BHAY MOMEHAT 3amouu-
Wara H3BplUeHa KPHBHYHOI AeAa Kao IrpaHully H3Meby NpHIIpeMHe paAwe H
rnokyiuaja. ITokyillaj HOCTOjH TaMO TA€ je 3aloyeTO H3BpLIEeHe KPHBHUYHOT
Aeaa. CaMo, v IIPaKCH COBjeTCKHX CYAOBa CMaTpa CE Aa je 3a jeAHO NOHallame
Koje AoGHja dopMY 3amouHibalba H3BPLIEHha 0AAVYYjyha Bora VUHHHOLA H Hbe-
roBa ApVUITBEHA omacHocT (18).

H3A05keHH CTaBOBH KpHBHYHHX 3aKOHHKAa, HAKO HACTOjé Aa pasrpaHu-
ye IPUIIPEMHY PaABY OA INOKVIUaja, MocMaTpaHH NMOceOHO cBakH 3a cebe, 3a-
HCTa He Aajy HeKe YBPCTe KpHUTepHje 3a pellere mpobiema. CBakH OA HBUX je
TaKaB Aa AO3BObaBa Pa3AMUYHTA TyMadela Yy TEOPHjH H MpPaKCH.

66) CtaB TeopHje o MPOGAEMY pa3rpaHHUEla IPHITPEMHE PaAibe OA IO-
Kylllaja HCTO TaKo HHje jeAuHCTBeH. O OBOM IIHTawy IIOCTOje ABE TEOpHje,
Koje ce Beh AaBHO HaAa3e Y CNOpY: 00jeKTHBHA H CYyGjeKTHBHA TeOpHja.

AyTOpH KOjH 3acTymajy 00jeKTHBHO TAEAHILTE Y CIIOPY OKO pasrpaHHye-
12, 3aXTeBajy 3a KaKIHBH IOKVINAj PaAlby KOjOM Ce OCTBapyje 3AOUYHHAuyKa
BOAA, aAM OCHM TOTa H TO, A2 Ta paAlba HMa O0jeKTHBaH 3Hauaj 3a IPpaBHH IO-
peaak. OGjeKTHBHH 3Hauaj OBE PaAl-€ CACTOJH CE Y TOME, Aa Ce HOME OCTBapyje
jeAan Aeo 6uha kpUBHYHOT AeAa. OHa paAma KOja HEMa TaKaB KapaKTep H 3Ha-
4yaj IpeACTaBda IPHIIPEMHY DPaAlby.

Tako nmpema Moaunujey (Molinier) (1?), pasta U3BpLIEHE je OHA paAmwma
KOja KOHCTHTVHILIE KPDHBUYHO A€AO, KOja MV Aaje ersuicreHuujy 6uha, AOK npH-
IpeMHa paAma IPETXOAM H3BplLIelY KPHBHUHOI A€Ad, OHa OAaKINaBa HeroBO
H3BpIEIbE, YHHH Fa MOrvhuM, aAH HHKaKo HHje MaTepHjaAHH akKT KOjH KOH-
CTUTYHILIE KPHBHYHO AEAO U HE CNaAa Y 3aKOHCKV AebHHHIIHjY TOT KPHBUUHOT
Aera. CAuyHOo cxBarame 3actyma 4 Buaej (Willey) (29).

H3A0:keHOM OGjEKTUBHOM KDHTEPHjy O pasrpaHHuery IPHIIPEMHE DaA-
€ OA IOKVIlaja V TEOpPHjH Ce MPHIIHCYje MPEeUH3HOCT H jacHoha, IUTO OMOTyY-
haBa Aa ce Ha edpHKacaH HayHH 3allUTHTe IMpaBa OKPHBAeHOr. Ho, HCcTOBpeMe-
HO MY Ce 3aMepa TO Aa je KPpYT H A2 YV AOBOAHOj MepH He odyXBaTa 3allTHTV
APVILITBEHUX HHTepeca. (2!).

(16) Yn. OGjaumsersa, op. cit., cTp. 84.

(17) CoBerckoe yroaoBsHoe npavo. YacTh odwas. Peaakropbl: 3ipaBomsicaos B. B., Kearia
C. T., Pamwukosckas L. C., Illneitaep M. A., Mocksa, 1964, cTp. 182.

(18) Goljakov: Ce systéme parait maintenu par l'article 15 des nouveaux textes fédéraux;
v. Revue internationale de droit pénal, 1959, p. 122.

(19) IIpema E. Tapcony: Code Pénal Annoté, T. I, Paris, 1952, p. 24.
(20) B. kao ¢ycHora 19.
(21) P. Bouzat et J. Pinatel, op. cit., 212,
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Hacympor 06jeXTHBHOM TAGAMINTY CTOjH jeAHa Cy6jeKTHBHa Te3a O IIpo-
6AeMy pasrpaHHuelba NPHIPEMHE DaAle OA MNOoKylaja. OHa y3uMa y OG3HD
ornacaH KapaKTep YYHMHHOLA H HY>XHOCT colljaAHe oAGpase. 3a CyGjeKTHBH-
CTe je CBaka paAma KOja je yIpaBhbEeHa Ha TO A2 Ce 3A0YHHAUKa BOAa OCTBAPH
NMOKVINAaj KPUBHYHOT AeAa. 3a HHX O0jeKTHBHa CTPaHa [OHAIllaka Y BHAY PaA-
1€ HMa 3Hayaja caMO YTOAHKO IITO KpO3 BY caMa BOba AOGHja CBOj CIIOAalll-
BU AHK (®). IIpeMa OBOM TAEAMINTY, HEMa Pa3AHKe Y IIOTAEAY Ka’>KE-HBOCTH
H3Meby NpHIIpEeMHe paAlk€ M MOKVIaja, MOWITO caM IojaM MOKyilaja obyxsa-
Ta U INDUIIDEMHY DaAY.

CaBpeMeHa HayKa KPHBHUYHOT IIpaBa H3rA€A2 Aa Ce IPHADYXXVje OBOM
cv6jeKkTHBHOM raeamiuty. CaeAbGeHunn CyOjeKTHBHE TEOpHje, KOjH HaAase Aa
Tpeba pa3AMKOBaTH NPHIPEMHY paAlby OA MOKVIIAaja, cMaTpajy Aa y IOKyIUaj
VAa3H CBaKa paAlha H3 KOje ce MOXKe HM3BECTH IOY3AaH 3aKAYUYaK Aa NOCTOjH
3AouHHavka Hamepa. Paspabyjyhu oBy uaejy, I'apo (28) cMmarpa Aa je u3Bpile-
€ KPUBHYHOT A€Aa IIOYETO KaAa je VYHHHAALL H3BPILIHO aKTe KOJjH HEMOCPeA-
HO TexXe HU3BpIIeYy KPHBHYHOI A€AQ, TAaKO Aa Ce 3a YYHHHOLA MOXXe pehu Aa
je v dasu u3BplUeHa CBOje KaKibHBe HaMmepe. 3acTynajvhu HCTY OBY HAE]YV,
Buaaa-Manroa (2!) cy HCTHIIaAH Aa IIOYETAK H3BpIUEHa IIOCTOJH KaAa je VIUHH-
Aall OAAVYHMO A3 C€ H3AOKH DH3HKY IpeAy3uMarba, HaHMe, KaAa je pelrHo
Aa 3a coboM ripeceye CBe MOCTOBe IoBparTka. AoHeauje Ae Babp (%) mpobGaem
pasrpaHuyersa IIPUITDEMHE paAlbe OA MOKVIIaja MOCTaBsda Kao CYOjeKTHBHO-
-IICHXOAOLUKO muTame. Ilo mweMy, nmodyeTak H3BpIEewa IMOCTOjH Kaaa H3meby
3Aa KOje je YYHHHAAIl OCTBAapHO U LliAa KOjH je HaMepaBao Aa IOCTHTHE IIOCTO-
ju Taxo cAabo MOpaAHa mpemnpeka Aa OH je OH, aKO TO OA H-era 3aBUCH, TOTOBO
curypHo mnpekopauno. Ho, v cayuajy mocrojawka TakBe MOpaAHe Mpernpeke H3-
MebBy yuYHMHHOL2a H AOBpIUEHa KPHBUYHOr AeAa, KOja je TakKo BEAMKa H Tako
3HauajHa Aa je YYMHHAAll He OM Morao npehH, He GM ITOCTOjao IMouyeTak H3Bp-
ewa, Beh camo npunpeMHa paAwa. I1. By3a (26) cMaTpa IpUIIpEMHY PaAby I10-
AO3DHBHM, CYMIHBHM aKTOM, KOjH AONVINTAa HEOAPehBEHOCT y INOrAeAy casHa-
Bba A2 AH he H Koje KpUBHYHO AEAO VUHHHAAQLl IIPEAY3ETH, AOK IOYeTaK H3Bp-
luelha KPUBHYHOT Ae€Aa MPEACTaBAa aKT KOjHM YYHMHHAALl OTKpPHBA CBOjY KpH-
MHHaAHY OAAVKY H Tako IpeAasH ,,PyOHKOH 3AounHa’, mpuxBaTajvhu Aprkame
KOje BHILle HHje AP>Kawe ITOLUTEHOT YOBEKA.

HecymmwHBO je Aa m3roxkeHe popMmyae cyGjeKTHBUCTA O pasrpaHUYeHY
~ IpHIIPEMHE DaAb€ OA NOKVIUaja HMajy Y BHAV 3a 3alOuHibaibe M3BPLIEHhA KPH-
BHYHOT A€Aa aKTe VYMHHOLA KOjH IO CBOjOj HENOCPEAHOj MOCAEAMIIH MOpPajy
YV IETOBOj MHCAHM Aa OCTBape KPHBHUYHO A€AO. Y OBOM CTaAHjy INCHXOAOILIKOT
npoleca, kako npumehyje T'apcoH (27), kajame InocTraje HeBEepOBaTHO, a Ha-
Mepa je AOBOAHO OCTBapeHa Aa Ce jaCHO ona)ka Aa je VYHHHAAL OIacaH.

(22) Yo. T. XKusanoBuh: OcHOBM KpuBHuHOT mpaBa, OmurH Aeo, xis. II, cB. 1 u 2, crp. 138.
(23) R. Garraud: op. cit., p. 483.

(24) B. Vidal-Magnol: Cours de droit criminel et de science pénitentiaire, 9.éd., 1948—1949,
Rousseau, p. 150.

(25) Donnedieu de Vabres: Traité de droit criminel et de législation pénale comparée,
2e éd., Paris, 1947, p. 134.

(28) P. Bouzat et J. Pinatel, op. cit. p. 212.
(27) Gargon, op. cit., p. 25.
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V cykoOy 00jeKTHBHe ca CYO0jEKTHBHOM TEODHjOM OBa IIOCA€AIba HO
cBoM cxBaramy je mmpa. OGjekTHBHa TEOpHja 3a pas3rpaHHYerhe IMPHIIPEMHE
paAlb€ OA TOKVIlaja IIOCTaBbda Kao KDHTEPHj HpeAy3HMarbe PaAle KOjoM ce
AEAUMHUYHO OCTBapyje Oulie KpUBHYHOT A€Aa M H3pa’kaBa 3AOUYHHAYKA BOMA.
Cy6jeKTHBHH Ha30pH HAY Aase. 3a KPHTEPH] KOjH OBa TeOpHja IIOCTaBAa,
HHje HY>KHO Aa je H AeAHMHYHO OCTBapeHO Oulie KpHBHYHOT AeAa. ButHo je To,
A2 aKT YYHMHHOIIA TEXXH HEMOCPEAHO H3BPIIEeHhY KPHBHYHOT ACAA KOjUM OH OT-
KpHBa CBOje KpuMHHaAHe HaMepe. To 3HauM Aa ce OBUM MOjaM MOKvylllaja IIpo-
HIHpYj€ U Ha OHEe paAle OAHOCHO A€AATHOCTH KOje HENOCPEAHO TeXKe H3Bplile-
1Y KPDHBUUHOT AeAa a H3BaH CY paAle 6uha kpuBHyHOT Aeaa. Crora, y cayyajy
KaA je MoCpeAH paAla Koja Beh IpeAcTaBsa ACAMMHYHO OCTBapere OHha KpH-
BUUYHOT A€Aa, NIHTame pasrpaHuyerka II0 HEKHM ayTopuMa (28) H He IpeACTasB-
da Temkohy, Beh caMo ako je y IMHTamy paArma Koja joII He IPEACTaBba Ae-
AMMHYHO OCTBapeme 6iha KpuBHYHOT Aera. OHa hie mo OBOM Hasopy mIpeAcCTas-
/HAaTH PaAIby H3BDIIEHa aKo ce 360r HernocpeAHe NMOoBe3aHOCTH (Zusammenge-
horigkeit) ca paawom Guha kpuBHuHOr AeAa (Tatbestandhandlung), mojaBsy-
je Kao jeAaH WeH Aeo. Tako, Ha MPHMED, aKo je HEeKO Iica YyyBapa Kyhe oAcTpa-
HHO, octojahie mokyiaj Kkpabe ako OACTPamERe OBE IPENpPeKe, OpeMa IMAaHY
VYHHHOIIa CTOjH Y HENMOCPEAHO] IOBE3aHOCTH Ca CaMOM DaAKOM OAY3HMarma.

BB) M3 Aocapainmer H3aarama BHAM Ce A2 je MpOOAEM rpaHHIle MPOCTH-
pamba IpUIpeMHe paAlbe, a THMe M Tauke Ha KOjoj OTHOYHI-e KPHBHUHOIIpABHA
HHTEpBEHIIMja, Y KPHBHYHHM 3aKOHHIHMa H3pa’KeH BPAO IIKPTO H OCKVAHO.
BuAo Aa je Ta rpaHmiia H3paskeHa Kpo3 GOPMYAY ,TOYEeTaK HM3BpIOEma’, HAU
IYTEM HarAallaBama HEKHX ADVIHX MOMEHaTa, Kao Ha IpPHMep, IpPEAY3HMaka
paAbH KOje TeXXe OAHOCHO KOje CY VIIpaBA€HE HEMOCPEAHO Ha U3BpIIEH-¢ KpHU-
BHUHOT A€Aa, 3aKOH Y IMTaly He 3aA0BObaBA Y IMOTIIVHOCTH CBOj HaueAaH CTaB.
Hu jeana Hu Apyra ¢opMyAra HHje AOBOMHO Ipelu3Ha. JeAaH Te HCTH OBaKaB
NpoImMHC AOOHjao je OCAOHall jeAHOM Y OOJeKTHBHOj a APVTH NYT V CVOjeKTHB-
Hoj TeopHujH. Taxo, Ha mpumep, POPMVAY ,JIOYETAK H3BpLIeHa’, PpaHIYCKOT
KpuBuunor 3akoHHKa (4A. 2) jeAaH A€O ayTopa TYMadHO je Cy6jeKTHBHCTHU-
kU (22). Cama Impakca HEKaAa je TakKaB NPOIMMC TyMauHAa nmpe (CyOjeKTHBH-
CTHUYKH), a HeKaAa y>ke (00jekTHBHCTHYKH) (3°). Ho, Ma kako 3akOH $HKCHpao
rpanulle IIPHIIPEMHE paAl€ IpeMa IIOKVYIajy, He MOJKE Ce OA Hera OYEKHBATH
Aa ca mpenusHouhy jeAHOr caBpIIEHOT HMHCTPYMEHTa paspellaBa CBAaKH Ipak-
THYHH cayuyaj. OH je vy MoryhHocTH caMo Aa ¢dopmyaHiie naathopMy Mo Kojoj
He ce KpeTaTH rpaHuila U3meby IMpDHIIpEMHE pDaAle H HOKyniaja. 3aKOHOAaBYe-
BO VOIIITEHO TAEAHIITE O OBOj IPaHHUH, mponpahieHo cTaBOBHMa TeOpHje, KOH-
kpeTu3yje nocrojeha cyacka mpaxca. Iboj 3akoHoAaBall ocTaBda AOCTa ITPO-
CTopa Y IIPHMEHH CAOBa H AyXa 3aKOHa A2, BOAEHM pauyHa O ApPYIITBEHHM H
KPUMHHAAHOMIOAHTHUKHM 3aXTE€BHUMa ADVIITBa-ApDJKaBe, IIOKa)ke KOje OA ABa
TEOPHjCKa CXBaTakha 3aCAYXKYje IMPEAHOCT YV TOM ADVUITBY-AP>KaBH.

2. Kpusu14HonpasHu uHTepec 3a NpUnpemHy paomwy t HeHO UHKPUMUHU-
carbe y KpUBUMHOM 3AKOHUKY. — a) YomuTe 0 Ka>KIHBOj MPHIPEMHO] PaALH.

(28) A. Schonke, Strafgesetzbuch. Kommentar, 4. Aufl., Miinchen und Berlin, 1949. S. 123.
(‘{9) Garraud, op. cit.,, p 482; Donnedieu, de Vabres, op. cit., 134; P. Bouzat et J. Pina-
tel, op. cit. ,p. 212.
(30) Gargon, op cit., p. 25.
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IIpumpeMHa paAwa y CBOM IPHPOAHOM OOAMKY, Kao €Tama Y HaCTaHKY
KPHBHYHOT A€Aa, H3Aa3H U3 KakwHuBe chepe. Ho, ounraeaHa je uumeHHIa Aa
by KPHBHUHH 3aKOHOAABAl] VBEK HE HCIYINTa M3 BHAA. 3aHCTa, HMa CAy4YajeBa
V KOjUMa HeKO INOHalllarhe MOJXKE Aa CAYIKH Kao IpPHIIpeMa 3a KPHBHUHO AEAO.
MebyTiM, OHO je Y HCTO BpeMe He NOKylIaj APYror KpUBUYHOI A€Aa, HETO CBp-
IIIEHO KPHUBHYHO AeAO. Tako, Ha IPHUMED, YV CAYYajy ako 6H HEKO IPaBHO HAU
HabaBrao opyba 3a dascHPUKOBamE HOBLIA Aa CE€ Ca OBHM IIOCAY’KH 3a TAaKBO
dascndHKOBabe, a MpaBbEHE HAH HabaBralhe TaKBUX Oopyba yomure GHAO 3a-
KOHOM 3a0parseHO, OHAA Y OBOM ITpaBA€HY HAH HabaBmary opyba 3a daacu-
duKOBare UMaMO CBPIIEHO KPDHBHUHO AEAO Kao AEAO cBora poaa (delictum sui
generis), a y HCTO BpeMe y ToMe OH ce cacrojasa M npHipeMa 3a ¢dpascHPHKO-
Bak.e HOBLA.

H3 oBor mpHMepa.BHAH C€ Aa NpHIIPEMHA DaAla HEKaAa 3aCHUBA KpH-
BHYHY OATOBODHOCT H Ka’KibHBOCT. HamuMe, mpHIpeMHa paAla y3eTa cama 3a
cebe, Oe3 Be3e ca KPUHBHYHHM AEAOM Ydje H3BPLIEHE BEPOBATHO HMa Y BHAY
A2 OAaKIla, 4ecTO je HENOCPEAHO HHKPHMHHHCaHa Y KPHBHYHOM 3aKOHHKY.
3aKOHOAABHU CaBpEMEHH TOKPET TEXKH Aa IMPEABHAH H Ka3HH H3BECHE IPUIIPEM-
He paAle UMjH je KapaKTep €BeHTYaAHO omacaH. OBaKBe MpHIIPEMHE DPaAibe
MOIY HAIIKOAHTH NIpaBHOj cdepH IpaBa, Ila OTVAA IUXOBa HHKDHMHHAlHja
TpeGa Aa A€AYje NPEBEHTHBHO U CIIPEYM HUXOB IIPOAOD V Ty cdepy. 3aKOH v
TaKBHM CAyVYajeBHMa HHKDHMHHUIIE OBe aKTe, aAH He Kao IPDHIIPEMHY PaAby,
Beh kao KpHBHYHaA AeAa CBOje BpcTe. Y TOM CAV4Yajy, paArwa KOjOM ce IpH-
IpeMa KPHBHYHO AEAO NMPEACTaBha NOCeOHO CBPIUEHO KPDHBHYHO AEAO, a He
eTany Y HacTaHKY KpHBHYHOT AeAa. Ctora ce Moxke pehn Aa nmpunpeMHa paAma
HMa ABOCTDVKH KapaKTep: C jeAHe CTPaHe, Y OAHOCY Ha A€AO KOje MMa Y BHAY
Aa OAaKIla, TO je NpHUIIpEMHA paAla, a ca Apyre, cama o cebu u 360r cBoje
036HAHOCTH, TO je ToceGHO, CIENHjasHO KPUBHYHO A€AO. AKO Y IIPBOM IOTAEAY
OIMUTE Y3E€B HE INOAAEXKE K KIBMBOCTH Kao NPHNPEMHA paAka, Y APYIoM, Kao
CIEHjaAHO AEAO NpHIpeMala OHa je KaxkmwuBa. OBO IOCAEAHE, KPHBHYHO-
MMPaBHO IPHIIPEMAIE Y OAHOCY Ha OCTaAa Moryha mpunpeMarba U3BpLIEHa KpH-
BUYHOI A€Aa KapaKTepHllle Ce TOME IUTO TaKBa MNpHIPEMa YHHH HEOIXOAHO
jeAHHCTBO oApebenux eaeMenata. CKyn THX eAeMeHaTa unHHH Guhe noceGHor,
CTenujaAHOT KPHBHUYHOT A€Aa — IIPHIIPeMHe paAwbe. Kako je oBAe peu o NpH-
MMPEMHO]j PaAlU KOja o CBOjOj CAAPIKHMHH 3HaUH NPHIPEMame KPUBHYHOT A€AQ,
TO Ce MO’Ke TOBOPHUTH O GHAY KPMBHYHOI AeAa IpHIIpeMamba.

b) 3awrturnu o6jext. CBaKO KPUBHUHO A€AO OHAO Aa ce OCTBapyje ak-
THBHOM DPaAIbOM, YHIHLEILEM, UAH ITaCHBHOM, HEUHH-CH-EM, VBEK IPETIIOCTaBada
HanaA Ha oApebeHH 00jeKT KOjH ce THM AeAoM ILITHTH. C TUM y Be3H HacTaje
U IMTatke 1ITa NPEACTaBAda O0jeKT KOJH Ce IUTHTH KPHBHUYHHM AEAOM IIpHIIpE-
Mama. Ha 0BO mMTaibe MOJKE Ce TPasKHTH OATOBOP Y OAHOCY IIpEMa AEAY YHje
je oHo mpHmpeMame. Y OBOj CBETAOCTH INOCMATpaHO, KPHBHYHO AE€AO IIPHIIpe-
Mara OTBapa IMyT Ka IIHPOKOM CIIEKTPY HHKPHMHHALIHja ¥ HOCEOHOM AEAY KpH-
BHYHOI 3aKOHHKa jEAHOT KOHKDETHOI ADVIUTBA-Ap’KaBe V UHjHM pa3Mepama
Ce HCTpa’Kyje OBaKBa KPHUBHYHONpPABHA 3aLUTHUTA. Y OBOM IIOTAEAY 3amaka ce
Aa Cy 3aKOHOAABCTBa IOjEAWHHX 3eMaba Pa3HOBPCHA H A2 CBAaKO OA HHX HMa H
cBOjux crnenuduyHocTH. HO, M NOpeA oBux crnenudpUYHOCTH, HNaK 3a caBpeMeHe
KPHBHYHE 3aKOHHKE KAapaKTEPHCTHYHO je TO, IUTO CBH OHH TEXE Aa KPHBHU-



224 AHAAHM IIPABHOT ®AKVATETA

HHM AEAOM IpHUIpeMaia 3allTHTe Haj3HadajHHja U HajBasKHHja A0Opa M HH-
Tepece 3a ONCTaHaK H 0e36€AHOCT KOHKPETHOT APVIITBA-AP>KaBe HAHU I10jEAHH-
11a OAHOCHO IIOCpeAHO oGoje.

Y kpyr Haj3HauajHHjUX U HajBaXHHjUX Aobapa U HHTepeca 3a OICTa-
‘Hak H 6e306eAHOCT jEAHOT ADVIITBa-Ap>kaBe, KOja CY CKOpPO IO IpaBHAY 3a-
mtnhieHa HHKPUMHHAIIHJOM AeAa INpHIIpeMalha, YAa3H IIpe cBera nocrojehe Ap-
JKaBHO H APVIUTBeHO ypebemwe. Tako y panHuyckom KpHBHYHOM 3aKOHHKY (31),
Meby KDHBHUHHM A€AHMa IIPOTHB CIOAAllle H VHYTPAllhe CHTYPHOCTH ApiKa-
Be CaAp’KaH je LIHPOKH OITMC AeAa INTEeTHHX 3a AD)KaBHO M APVILUTBEHO ypebe-
we. Meby BHMa, VKOAHKO NpHIIpeMame He YAa3H V NojaM H3Aaje, LIMHjyHa’ke
HAU AeAa IITETHHUX IO HapOAHY OAOpaHy, HCTHYe ce H HHKDUMHHAlIHja KPUBHU-
HOT AeAa NpUITpeMama Y BHAY 3aBepe, (KOMIIAOTa) u3Meby ABa HMAM BHIIE AHIA
KOjH HMa 3a IIHA VADPY)KHBale DaAH HacHAHOr obapama YCTaBHOT IOpeTKa
(ua. 89). KoA oBor AeAa je HHKpHMMHMHHCAHO YaK H CaMO IIPEAAATAlbe A C€ CTBO-
pu 3aBepa (kommaor). Ca cBoje crpaHe, HeMauku KpHBUYHH 3aKOHHK (32)
npeABHba KPUBHUHO A€AO NPHIIpEeMakha HalaAa Ha HHTErpureT lueda Ap’KaBe,
VCTaB HAHU AP>XaBHY TEPHUTOPHjV (4A. 81), VKOAHKO TO IpUIIpeMarhe He YAa3H
Yy caM IIojaM KPHBHYHOT AeAa BeacH3Aaje. Hraamjancku KpuBuuHH 3aKo-
HHK (33) Ka>XmaBa CBaKO AEAO, N1a U NMPHIPEMalbe HU3BPLICHA A€Aa KOje HAe Ha
TO AQ Ce ApD>XaBa MAH HeEH A0 NOABPTHY CYBEDEHUTETY CTpaHE Ap’KaBe, Aa ce
CMamkH HE3aBHCHOCT HAM Aa ce pa3bHje mweHOo jeaAuHCTBO. HcTOo Tako, oBaj 3a-
KOH MHKPHUMHHHIIIE pa3Ha MOAHTHYKAa VAPV KHBama H AOrOBOpe paAH H3Bpille-
ha MOAHTHUKHX KpHBHUYHHX AeAa. M nmajuapcku KpuBeyHH 3aKOHUK () MH-
KPUMHHHIIIE CBAKO A€AO, Nla H IPUIIPEMaihe U3BpLIEHA A€Aa KOje je yIpaB.ve-
HO Ha BeAeusAajy. busiy jyrocaoBeHcku K3, ca cBoje crpahe, je mpeaBubao
Kao CaMOCTAAHO KPDHBHUYHO AE€AO BEA€H3AAajHHYKe NPHOpeMHe paAise (4A. 92),
VKOAHKO TaKBO IIpUMIIpeMaibe HHje GHAO NnoceOHO HHKPDHMHHHCaHO (4A. 95. H
96) (35). KpuBuunu 3akonuk CPPJ HHKpHMHHUIIIE Ha BHIIlE MECTA IpHIpeMa-
e KPUBUYHHUX A€Aa IMPOTHB HapoAa H Ap>kase (36). )

U3A0KeHH CTAaBOBH IIOjEAMHMX KPHBHYHHX 3aKOHHKAa VKa3yjy Ha CKOpO
HCTH 3aKAV4YaK: A2 CBAaKM OA IHX Ha cebH CBOjCTBEH HauuH Y OApebeHHM
OKBHDHMa HWHKDHMHHHIIIE NPUIIPEMaihe TaKO ONaCHHX KDHBHYHHX AeAa Kao
LIITO CY A€Aa IPOTHB AP>XaBHOT U ApVIUTBeHOr ypebema. Y3pox OBakKBOTr IOCTY-
nama je jacaH. Kapa 6u 6HAO AO3BOMEHO Y jJEAHOM ADVIUTBY-AP’KaBH CTBapa-
e 3aBepa (KOMIIAOTa) 3a obaparbe H U3Aajy nocTojeher Ap>kaBHOT H ApPVILTBe-
Hor ypebema, kyAa 64 TO OABEAO TO ApPVUITBO-Ap>kaBa. HecymmpHBO Aa 6H Y
TaKBHM CAyYajeBHMa HEKaKIHBOCT TAKBOI NpHIpeMala H Te KaKO IOTOAOBa-
Aa NOADHBalbY H pasapalby 3rpaAe Ap’KaBHOT H ApVIUTBEHOT ypebewa. OTKpH-
Balbe TAKBHX NMPUIIPEMalha Ipe MOKyllaja U3BpLIeHha OBHX KPHBHYHHX A€Ad He
OH INMOBAAYHAO 3a VYMHHOLA KPHBHYHY OATrOBOPHOCT. OcTaBmsale Aa IpHIIpe-
Mame OBMX KDHBHUHHX A€Aa Ha MUpY npepacre y ¢$a3y HHXOBOI IOKVIaja,

(31) Y. Gargon, op.cit., p. 282—422.
(32) Schonke-Schroder, op. cit., S. 323.
(33) M. Ancel, op. cit., p. 919.
1957 (34) OIBajuapckn KpHBHUHM 3aKOHHK, HM3Aalme HHcTUTyTa 3a ymopeAHo npaso, beorpaa,
(35) Ap M. Aoaenu: Tymay KpHBHYHOr 3aKoHwka, 3arpeG, 1630, crp. 156.
(36) V. KpuBHYHH 3aKOHHK N 3aKOHHK O KPHBHYHOM INOCTVYNKY, H3iawe ,,CaBpemene aa-
sinmicTpaunje’’, Beorpaa, 1968, roa., ua. 100, 101, 104, 105, cr. 2, 110, 111, cr. 2, 117. 1 121 K3.
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AOBEAO OH A0 BaHPEAHO AEAHKATHHX CHTVallHja KOHKDETHO ADPVIITBO-ADIKaBy.
Ako je npunpema AOGPO H3BpIlleHA H y3€Aa BEAHKe pa3Mmepe, OHa v BehuHHu cAy-
yajeBa IOBAQUH ca COOOM H ycrnex. Ychnex y CAHOCY Ha NPHPOAY OBHX KPHBHY-
HHX A€Aa, 3HayHo OH TO, Aa HHXOBH VYHHHOLHM OCTaHY HEKa>Xi-eHH, NOIITO
rocA€ CBpIIEHHX OBaKBHX KPDHBHYHHX A€Aa He OH HMao KO Aa NPHMEHH KpH-
BHYHY CaHKLH]V.

IlopeA KpHBHYHHX A€Aa IPOTUB AP>KaBHOI H ADVIUTBEHOT ypebema, y
KpYI' OHIITEe ONAaCHHX A€Aa 3a KOje je BeoMa 3aHHTEePECOBAHO KOHKDPETHO ApY-
LLITBO-AP>KaBa VAA3H IpaBieke U yrnorpeba dascupuKoBaHOr HOBLA. Aa ce He
caMO AOBpIIIEHHM Beh H MOKVIIIAaHHM OBaKBHM KPHBHYHHM AEAOM HAaHOCH Bam-
PEAHO BEAHKa KpHBHYHA IITETA jEAHOM ADPVIITBY-AP>KaBH, CBEAOYH H YHHEHHLIA
Aa pa3Ha KpHBHYHA 3aKOHOAQBCTBA HHKPHMHHHIIY H HETOBO NpUNpEMamke Kao
KPDHBHYHO AeAO (Ha NpHMED, HabaBiame CPEACTaBa 32 NpaBoEHe AAXKHOT HOB-
nna). To je cayuaj ca dpannyckum K3 (ua. 134), Hemaukum K3 (ua. 151), mBaj-
napckuM K3 (ua. 247), 6uBmMM jyrocAoBeHCKHM K3 (4A. 230) u ca K3 COPJ
(4a. 223). ’

Ho, caBpeMeHu 3aKOHOA@Ball Ce He 3ayCTaBba CaMO Ha 3allITUTH rope
HaBEAEHHX Haj3HadajHUjHX H HajBa’KHHUjUX OMITHX AobGapa OA CaMOr IpHIIpe-
Mama HallaAa Ha ’UX, Beh HacToju Aa Ha oApebeHH HauWH HHKPHUMMHHIIE MDH-
IpeMara H3BplIelkha KPUBHYHHX AeAa NMPOTHB AHYHOCTH YoBeKka. Tako, Ha
npuMep, HabaBiale OpYXKja, OTPOBa H APYIHX CPEACTaBa Y HaMepH yGHCTBa
HHKDHMHHHCaHO je y dpanHuyckoM K3 kao KpHBHYHO Ae€AO IpHUIpeMarsa (UA.
314). OBakBO MOHalllale 0CTaAO OH HEKaXKHEHO ako He 6U OHAO Y 3aKOHY IIpeA-
BHDEHO Kao KPHBHUYHO A€AO, IIOULITO jOILI He IPEACTaBAda ITOKVINaj KPHUBHYHOT
AeAa yOHCTBa.

Kao TakBo Aeao Hemauku K3 nmpeaBHba 3aBepy (KOMIIAOT) BHIllEe AHMLA
PaAH Bplllelha KPUBHUHHX A€Aa MPOTHB >KHUBOTA (4A. 49 b), Kao MU A€AO H3a3H-
Bamwa Ha ABOGOj (ua. 201). KpuBuunu 3axkoHuk COPPJ, ca cBoje crpanHe, HCTO
TaKO IpeABHba Kao OMIUTY WHKPHUMHHAUHjy U3pabuBale U HabaBdalbe OpYiKja
MU CPEACTaBa 3a U3BpIIEHE TEIIKHX KPHBHYHHX A€Aa KaO AEAO MPOTHB jaBHOT
peAa U nmpasHoOr cao6pahaja (ua. 300).

U3 cBera H3A0KEHOT IMPOHU3HAA3H Aa Ce HMHKpDHMHHAIlHjaMa IPHIpEMama
YV CaBpEMEHOM KDHBHYHOM 3aKOHOAQBCTBY HAe Ha TO Aa Ce 3acHYje KpHBHYHA
OATOBODHOCT jOII Y €TalM IpHIpeMarhba OMaCHHX KPHBHYHHX A€Aa KOjHMa ce
Hanapa oApebenu Kpyr AoGapa. OBaj Kpyr Aobapa 3a KOHKPETHO APVYIUTBO-Ap-
JKaBY H 3a NOjeAHHIIE OAHOCHO 0060je NMpPEACTaBhba BPAO BEAHKY BPEAHOCT (Ap-
JKaBHO U ADVIITBEHO ypebemwe, AMUHOCT YoBeKa, HOBall, jaBHH DEA H IPaBHH
caobpahaj u Ap.).

B) Kpueuuro deno npunpemarsa. Kao crosaiimwa nojaBa y APVIUTBY KpH-
BHYHO AEAO MOYKE Aa CE jaBH Kao CBPIIEHO, MOKVIIAHO KPHBHYHO AEAO HAHU
KPUBHYHO A€AO IpHIIpEMAamha, C O0O3HPOM Aa Ce KaXKihaBa M 3a IPHIpeMaibe

HU3BECHOT Gpoja KPUBHYHHUX AeAa, CBpILIEHO H NOKYIIAHO KPHBHYHO AEAO CY
IIOjMOBH KOJH Yy ceOH CaAp>ke BpPCTe€ KPHBHYHOT AeAa ITOCMATPaHOT Kao POAHH

rojaM IOjeAMHHX KPHBHUYHHUX A€Aa, a HE ¥ OAHOCY Ha BPCT€ OHOT HAHM OBOT KpH-
BHYHOT AeAa. 300r oBe CBOje OCOOEHOCTH OHH Ce TEPMHHOAOLIKH O3HadaBaly
Kao HajBHIlle OMmUTe BpCTe KPUBMUHUX AeAa (¥7). Kako je caMo y crielHjaAHuM,

(37) Ap T. Kusanosuh, OcHoBHH mpobAemu KpUBUYHOr mpaBa, Beorpaa, 1930, crp. 99.
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H3Y3€THHM CAYYajeBHMa HMHKPHMHHHCAHO IPHIIPEMaihe KPHBHYHOT A€Ad, TO Ce
OBO ITPUIIPEMAKE Y OAHOCY Ha POAHH II0jaM INOJEAMHUX KPMBHUHUX AEAA IpeMa
CBPIIIEHOM KDHBHYHOM AEAY H KDHBHYHOM A€AY IOKVIIAja NojaBsyje Kao Io-
CceOHO KPHBHYHO AEAO HajBHILIe OMILUTAa BPCTa KPUBHUHHX AeAa. Kako je peu
O NMoceGHOM AEAY HajBHIlE OMIITe BPCTe KPHBHYHHX A€AA, TO j€ PaAH YCIEIIHOT
pelllaBalkba H aHaAH3e MojMa Oubia OBOr KPHBMYHOT A€Aa HEOIXOAHO NOTPEGHO
VIIOPEAMTH ra ca GulieM CBpIIIEHOr KDHBHYHOT A€Aa M KDHBHYHOT AE€AA TIOKY-
1aja.

Vuemwe o GHhiy KpHBHUHOr AeAa (38) roBopu Aa Oulie KPDHBHYHOT AeAa.
YUHH CKYTl V 3aKOHY oApebeHHX eAeMeHaTa KDHBHUYHOT AeAa. HM3ocrajame jeA-
HOT OA HbHX HMa 3a IOCAEAHIY HenocTojarbe Guhia KPUBHUYHOI A€AA Y LIEAHHH,
VCAEA uera AOAa3H AO HCKAYYeHa KPHBHYHE OATOBODHOCTH. MebyTHM, crnemu-
$HUHOCT KPUBHUYHOT A€Aa IIOKVIaja je y TOMe, IUTO KOA Ibera HeIocTojarbe
jeAHor oA eaemeHaTa 6uHha KDHBHYHOI AeAa — IIOCAEAHLIE, H TIOpEA OIMIITEr
MPHHLIMIIA, HE HCKA»VYYje KPUBUYHY OAIOBODHOCT HEro CTBapa OATOBOPHOCT
32 HEAOBPLUEHO KPHBHYHO AeA0. OCOOEHOCT KDHBHYHOT AeAa IIpHIpeMaiba
A€XXH, MaK, YV TOMe LITO OHO V CBOM IOjMY CaAp’KH CaMO jeAaH eAeMeHaT Oouha
KPHBHYHOT A€Aa, Ila YCAEA TOra CTBapa CIeLlHjaAHY CHTYalHjy OATOBODHOCTH
3a jeAHO MOCeGHO KPDHBHYHO AEAO.

CrBap je y TOMe, WUTO je 3a AOBPIIEHO KPHBHUHO AEAO HEOMIXOAHO IIO-
TpeGHO OCTBapeme CBUX eAeMeHaTa y OHhy KPDHBHUYHOT A€AA: PaAlbe, ITOCAEAH-
e, y3pouHe Be3e KOja Be3dyje paAly H MOCAEAMIY HAH BHHOCT (YMHIIIAAj OA-
HOCHO HeXaT). 3a KPDUBHYHO AE€AO IOKVyIlIaja TPAXKH Ce MOCTOjarhe ABa OA rope
HabpojaHux eaemMeHara Ouha: paAlke H YMHIIIbaja. KpHBHUHO AeAo mpHIpe-
Mama, ca CBOje CTpaHe, CAaAp’>KH TaKobe ABa eAeMeHTa: PaAlky H YMHIIbAj.

IIpema TOMe, M3 H3AOXKEHOTr IIPOH3HAA3H Aa CY 3ajEAHHUYKH €AEMEHTH,
KOjH IOBe3Yjy CBPILIEHO KPHBHYHO AEAO H KDHBHYHO AEAO MNOKVIaja ca KpH-
BHUHHM A€AOM IpHIIDEMAarka, PaAlba M YMHILbaj, AOK je MOCAeAHlla H30CTasa
H KOA KPDHUBHYHOT AeAa IMOKVyIUaja H KOA KPMBHYHOT AeAa IpHIIpeMaibha.

Paawa y Ouhy CBpIIIEHOr KPHBHYHOT A€A2 H KPHBHYHOT A€Aa IOKVIIAja,
Kao M v GHliy KpHBHUHOT AeAa IpHIIpeMalba VCMEPEHA je Ha OCTBapeme 3aKo-
HOM 3a0pakeHor Lusa. Ho, H mopeA Tora IITO Ha OBOj AMHHJH H3rA€Aa Aa
paAma noBe3yje oBa GHha, Vv CYIUTHHH OBAE je ped O IPUBHAHO] Be3H, Koja
MMPOM3HAA3H H3 obeAe)kja paArwe Kao GU3HYKOr aKTa a He Kao eaemeHra Ouha
KPHBHYHOT AeAa. Aa GH ce OBO OTKDHAO, AOBOAHO je Aa Ce CaMO MaAO 3aAPIKH
Ha jeAHOM TaKBOM IIOHamawy. PaAma y cAydyajy CBPLIEHOT H NMOKYVIIAHOT KpH-
BHYHOT A€Aa HMMa HMCTO 3Hauemwe (HIp. KOA kpabe). Ta paawsa je y 3aKOHY O3-
HayeHa Kao eAeMeHaT Guhe KOHKpPETHOr KpHUBHYHOI AeAa. Ho, paAwa npumpe-
Mama,HIp. HaGaBhale OTPOBa YV HaMepH YOHCTBA, KOja HECYMILHBO HMa KpH-
BHYHONPABHH KapaKTep, He NpPEeACTaBba OHY paAly Koja je eaeMeHar Ouha
KPHBHUHOT A€Aa YOHCTBa KOja ce HamepaBa Aa H3BpIUH, Kao LITO HH HabaBia-
e KOAlLla PAaAHM 3aAaBalha VAapla He IIPEACTaBba €AEMEHAT TEAECHE HOBPEAE.
OBH CAyUYajeBH TOBOPE Aa PaAlba CBPLUEHOT KPDHBHYHOT A€Aa H KPDHBHYHOT AeAd
MOKyIllaja HMa ADYTrOjauyHje 3Hauewe OA paAle KOA KDHBHYHOI A€Aa NPHIIpeE-
Mama. PaAla KOA CBPIUIEHOTr KPUBHYHOT AeAa MOKVIlaja je eaemeHar Oihia Kpu-
BHYHOT A€Aa, 1a OTYAA OHA H HHje 3ajeAHHUKO obeAexxje Koje oBa AeAa MOBE3Y-

(38) A. Tpajunn: Yuewe o Guhy KpHBHUHOr Aeaa, Beorpaa, 1949, ctp. 154.
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je. H3 oBora nmpoH3HAasH Aa CY OBAE€ YV IHTalky ABE, II0 CBOjOj MPHPOAU H KBa-
AUTETY PasAWYHTe paAmbe. KOA CBpIIEHOr KPHBHYHOT A€Aa H KPHBHUYHOT A€Aa
MOKvIlAaja y IMTalky je paAlha H3BplIEeHa, a KOA KPHBHYHOI AeAa IpHIIpeMa-
Hha paAla MpHITpeEMalha Koja NMPEeTXOAH 3aNOo4YHIbalkhy PaAthe H3BpIIeHa, a CAY-
KM Kao OAAKILMIA 33 OCTBapere 6uha KPHBHYHOT AeAa (O NMPUIPEMHO] PaAKH
VOINIITE M IEHOM Da3rpaHHuUely ca MOKylIajeM KPHBHYHOT AeAa Beh je GHAO
peuH, ma je CYBUIIIHO O TOMe IIOHOBO T'OBODHTH).

IIITo ce THYe APYIOT eAeMEHTAa — VMHIIIbaja, 3ajeAHHUKOr Kako 3a Guhe
CBPpIIIEHOT H MOKVIUAHOT KPHBUYHOT A€AQ, TAaKO H 32 Grhe KPHBHUHOT A€Aa IIpH-
npeMarba, OH jeé KOA OBHX IMPOY3pOKOBaiba HCTH. HO, OH ce KOA CBpIIIEHOr KpH-
BHUYHOT A€Aa M KPHBHUHOI A€Aa IOKyIlaja UCIOAABa Y PaAH Koja je eaeme-
Hat Ornhia KpHBHYHOT A€Ad, 2 KOA KPHBHYHOT A€Aa IpHIIpeMaka ce H3paskKaBa Y
IIPDEAV3HMALY paAle Koja He yAasH v 6uhie KpuBHUHOr AeAa. Tako, HA MpHUMeD,
YMHIIIAbA] Aa Ce HU3BpLIM YOHCTBO IAYC paAlba KOja ce cacTOjH Y HaGaBbarmby
BaTPEHOT OPY’Kja MPEACTaBbda YBEK KPUBHUYHO AEAO IPHIIDEMalba, jep OBa PaA-
ma HabaBmara TOr opyba HHje paArba — €AeMEHAT KPHBHUYHOT A€Aa 4YHje ce
U3BpIIEH-e ITPHIIpEMa.

IIpera TOMe, KOA KDHBHYHOI A€Aa IOKVYIlIaja ¥ OAHOCY Ha CBPIIEHO KPH-
BHYHO AEAO HE IIOCTOjH jeAaH €AeMeHaT NOTIyHor 6uha KpHBHUHOI A€Aa —
IMOCAEAHIIA, AOK KOA KPHBHUHOT A€Aa IPUIIPEMarba IOCTOJH CaMoO jeAaH eAeMe-
HAT NOTIVHOT 6uha KPHBHYHOT A€AA — VMHIIbA].

W3 cBera H3A0’K€HOT MOTrAO OH Ce 3aKAYVYHUTH Aa ITIOCEOHO A€AO HajBHIIIE
OIIITe BPCTe KPHBHYHHX A€Aa — KDHUBUYHO AEAO IpHIIpeMara Yy CBOM Ouhy
YV OAHOCY Ha AeAa HajBHIINle OIMIITe BPCTE KPUBHYHHX A€Aa — CBPLIEHO KPUBHY-
HO A€AO H KPHBHYHO AEAO CaAp’KHu: 1) paAwy nIpurpeMama Koja OAakilaBa MU
AOIOPHHOCH OCTBape€thy CBPILUEHOI KDHBHYHOI A€Aa OAHOCHO KDHBHYHOI A€Aad
nokymaja. Opa paArwa HHje eAeMeHar Ouha KpHBHUHOT A€AQ, IIa HHje 3ajeA-
HHYKO obeAerKje OBHX KPHUBHUHUX A€AQ; H 2) YMHIIAA] — KOjH YHHH eA€MeHaT
6uhe KpUBHYHOT AeAa H MebycoOHOr noBe3dyje o06a KpPHBHUYHA AeAa.

r) Cyiutuna xpusuuro: Oeaa npunpemarsa. ¥ CKAOIY pasMarparea KpH-
BHYHOT A€Aa IpHIIpeMaiba jaBdba Ce IIMTAlHEe IITAa OBO AEAO Y CBOjOj CVILTHHH
NpeACTaBda. HAVHH OBUM NMyTEM HaWAa3H Ce Ha YHILEHHIY Aa HeKa AeAa IIpH-
npeMama HHCY V 3aKOHY INpeABHBEHa Kao KPDHMBHUYHO AEAO, AOK ApVra, OIET,
jecy. IlpaBH pa3Aor 3a OBaKBO Pa3AMUMTO IOCTYIIAlbE€, KaAa je Y IHTaby IpH-
NpeMar-e U U3BplUEHe KPUBHYHOT A€Ad, MOpa Ce TPa’XUTH YV APVIUTBEHOM 3Ha-
yajy TakBOT moHamamwa. Ca OBOT CTAaHOBHINTA, NOAa3efiH OA CaAp’KHMHE KPHBHY-
HOT A€Aa Kao APVILITBEHO ONAaCHOI A€Aa, HHKPHMMHWHHCAHO ITIpHIIpEMame Y KpH-
BHYHOM 3aKOHHKY jecTe IIOHalllalhe KOje MPEeACTaBAa 3a jEAHO APVIITBO-ApIKa-
BY OIIACHOCT V TOAMKOj MEDH Aa je HEOIXOAHO ITOTpeGHa APVIITBEHa peakliHja
V BHAV KDHBHYHOIpaBHe caHkuuje. [IpeMa ToMe, pa3Aor UHKpUMHHANHje H Ka-
SKIBUBOCTH IIDHITPEMara A€XXH Y ONACHOCTH TAKBOT NpHIIpeMara. 10 IpHIpe-
Mame je OIacCHO KaAa ce N0jaBiVje Kao HallaA Ha H3BeCHa Haj3HadajHHja U Haj-
Ba’XHHja IpaBHa AOOpa H HHTEpece 3a jeAHO ADVIUITBO-AP>XaBY H IOjeAHHIIA
Kao H 3a oboje. OBaj HamaA ce He cacTOjH Y HEMOCPEAHOj OMAaCHOCTH 3a OBa
Acbpa (3%), Beh Yy VAas€eHHjOj ONMAcCHOCTH, V ONACHOCTH KOja je MOrAa VOIIITe

(39) Ap C. ®paux: Teopnja xa3uwenor npasa, Omuru Aeo, 3arpe6, 1955, crp. 174.
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3a BHUX A2 HACTYNM ca TakBUM paAmwaMa. Crora, CYIUTHHA KPHBHYHOT A€AQ
MMpUITPEMalba CE€ CacTOjH Y CTeNeHY HheroBe ADVIITBEHE OITAaCHOCTH KOja 3axTeBa
MHTEPBEHLIH]Y KPHBHYHOT IpaBa.

Ho, pasaor MHKpHMUHaIUje H Ka>KEbHBOCTH KPHBHYHOIIPABHOT NPHIIpE-
Mamwa He AeXXH caMO Ha O0jeKTHBHOj CTpaHH IOHalllaka Kao omnacHor, Beli OH
HMa H CBOje CYOjeKTHBHO 3Hauewe, Ta cyGjeKTHBHa CTpaHa CYIUTHHE MOHAlla-
ba YV BHAY KPDHBHYHOT AeAad IIPHIIPEMarba A€XKH Y ONAaCHOCTH CaMOr V4YHHHOLA
KpUBHYHOTr AeAa. OH je omacaH 30or Tora IITO je 3a OCTBapeiwe CBOI YMH-
Llvaja (KpUBHYHE OAAVKE) VUHHHO CBE LITO je Y AATOM CAy4Yajy Morao, rnpemMa
noctojeinM OKOAHOCTHMa H CBOM AVIIEBHOM CTamy.

A) Tlocae cBera H3AO’KEHOT O KPHBHYHOIPABHOM ITDHUIPEMAamby, Y AATHM
pasMepaMa MOXE Ce V3€TH Aa KPDHBHUHO AEAO NpHIpeMamra Kao rnocedaH BHA
HajBHIlle OINITE BPCTE KPHUBHYHHX AeAa y ceOH caApKH caepeha obeaeskja:
PaAly MpUIIpEMama — KOja HHje eaeMeHaT Ouhia KpHBHYHOT AeAd; KOja IpeA-
CTaBba OAAKIIMIy 3a OCTBapeile Guha KPDHBHUYHOT AeAad; KOjOM ce H3pakaBa
VMHINIAA] (KpHBHYHA OAAVKA) H KOja Yy ceOH CaApIKH CTelleH ApPVIUTBEHE Oma-
CHOCTH KOjH 3aXTeBa HMHTEDPBEHIIH]jY APVIITBa-Ap>KaBc IMYTCM KPHBHYHOMPaBHC
caHKUHje.

Crora, ysumajyhu y 063Hp ropwa oGeA€xja KPHBHUHOIIPABHOI IIPMIpPE-
Mama, AOAA3HMO AO 3aKbVYUYKa Aa je KDUBHYHO AEAO NPHIPEMAaba OHO AYACKO
NnoHamawe (paAma) Koje je H3BaH Ouha KDHBHUHOI A€Aa a CAVJKH Kao OAak-
1A 32 3alO4YUibarkeé HETOBOI OCTBapemwa, V KOMe Ce H3pa’kaBa KpHBUYHO-
OpaBHH YMHIILbAj, 2 CAMO IO ce6H CAaAPXKH CTeleH APYIITBEHe ONacHOCTH KOjH
3axTeBa HHTEDBEHIIHjy APVILUTBa-Ap)KaBe NyTeM KPDHBHYHE CaHKIH]e.

IT

1. IIpunpesna paorwa no OK3. — Y nmocaepaTHOM KPHBHYHOM 3aKOHOAAB-
CTBY MIPHUITPEMHA paAwha je 6Haa nmpeABHBeHa Kao Ka KKHBO NOHamlame. HamMe,
omuTH Aeo KpHBHYHOT 3aKOHHKa OA 4. cemremGpa 1947. mocBeTHO je 4HTaB je-
AaH YAaH NMPHIPEMHO] PaAmH Kao OMuTOj VCTaHOBH (uA. 20) (49). IIpema me-
MY, IDHITPEMHA PaAlba je IOBAAUMAA KPUBHUHY OATOBOPHOCT aKo cy OuAa HCIy-
IbeHa ABa yCAOBa. IIpBH YCAOB OAHOCHO Ceé Ha TEXHHY TPHIPEMHOT AeAa a
ADVIH Ha H3pa)kajHe oO0AHKe ITPHIIPEMHE PaAMbE.

V noraeAy yCAOBa Te>kHHe npHrpeMHor Aeaa, OK3 je Tpakuo Aa To Mopa
Aa GyAe TELIKO KPHBHUYHO AEAO. ADYIH YCAOB 3a K KIBHBOCT NPHIPEMHE DaA-
b€ je 3aXaTeBao Aa OHa OyAe M3pa’keHa y jeAHOM OA caeaehnx obauka: 1) Tpa-
JKeme, HabGaBmaihe HAH OcnocoOsaBarme Oopyba HAUM CPeACcTaBa 3a H3BPUIECHE
KPUBHYHOI A€Aa; 2) CTBaparbe IIOBOMAHHX YCAOBAa 3a M3BpIIEH-E€ KPHBHUYHOT
A€Aa; U 3) Tpakeme AHIIa KOja OM HMaAa HM3BPLIHTH HaMepaBaHO KPHBHUYHO
A€AO.

H3 u3AroxeHor npousniasu Aa no OK3 KpUBHYHOMIPABHO peA€BAHTHA Hje
6uAa IMpUIIpeMHa paAwa, Beh caMo oHa Koja ce cloma MaHHdecToBasa y jeA-
HOM OA HaBEAE€Ha TPH OOAMKA AEAATHOCTH VY IHAY IPHIpPEME KAaKBOI TELIKOT

(40) M. ITujaae ca rpynom ayirpa: Komewrap Onwrer aeaa Kpupnunor 3axonnka, beo-
rpaa, 1948, crp. 84.
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Aera. Y TOM NOTAEAY OH j€ OTHIIAO HEILUTO HalpeA Y OAHOCY Ha 3aKOHHKE KOju
HHCY NTpaBHAH HHKaKBe Pa3sAHKe H3Meby CBPILIIEHOT KPHBHUHOT A€AQ, KDHBHYHOT
A€Aa TIOKVIaja u mpumpeMHe paaAme (Hamp. K3 PC®CP, K3 Aancke u Ap.).
Ho, caMa uHILEHHIIA Aa je ITDUIIDEMHA paAla Kao erana y HacTaHKY KpHBHY-
HOT' AeAa OHAa Ka)XKIbHBa U NOpeA IMOCTAaBAEHHX YCAOBA 32 HEHO KajKIhaBaibe,
roBopu Aa ce OK3, mo cBojoj OCHOBHOj KOHIEMIHJH, Y OAHOCY Ha CaBpeMEHa
3aKOHOAABHA U TEOPHjCKa pellleha O HEKaKILHBOCTH NPHIIPEMHE pPaAle HHje
cBpCcTaBao y wuxoB Kpyr. Unak, takas craB OK3 je uecro mpaseAaH 3aXTeBH-
Ma u norpe6aMa BpeMeHa y KOMe je GHO mocTaBmeH (41).

2. [Tpunpemna padra y Kpusiuurom 3axonuxy. — Baxehin KpuBnunn 3a-
KOHHK OA 1951. roAuHe 3acTyma ApyrojayHje CTaHOBHHUITE Y IOrA€AY TPETMaHa
mpunpeMHe paAwe. H3ocraBmamweM daana 20. OK3, mpumpeMHa paArba BHILE
HMje NMPEACTaBA»aAa YCTaHOBY OIMITEr 3Hayaja kKoja O6M yaasuaa y Ommru A€o
Kpusugnor 3akoHHKa. OHa je Kao erana Y HaCTaHKY KPUBHUHOT A€Ad OCTaBie-
Ha BaH NOApY4Yja HHTEpBEHLIMje KPUBHYHOT 3aKOHOAABCTBA.

Ho, caeachin caBpeMeHH 3aKOHOAABHHM IIOKPET, M HAlll 3aKOHOAABall je
TESKHO Aa CBE BHIIIE M BHIIIE MPEABUAH H Aa Ka3sHH H3BecTaH 6poj KOMIIPOMH-
TyjvhuxX MoHalrarba Koja Cy IO CBOjOj IPHPOAHM TaKBa Aa TeXe Aa IpHUIIpeMe
OAHOCHO OAaKIlajy M omoryhie ocTBapemwe KpHBHYHOr AeAa. IIpupoAa OBakBHX
MOHAlllalkha U IHXOB €BEeHTYAaAHO OmacaH KapakKTep AOBOMAHO CY HX OKapakTe-
pHcaAH Aa O TOCTaAa IIPEAMETOM IToceGHOTr mpeABubaka Yy KpHBHYHOM 3aKO-
uuky. Tako ce npHIpeMHa paAwa Haimaa v K3, aAu He y cBOjcTBY erame Ha-
CTaHKa KPHBHYHOI AeAa, Beh Kao KpHBHUYHO AeAO noceOHe BpcTe (sui generis).
Crora MHKpUMHHHCALE ITpHIIpeMHe paArke v Iloce6HOM Aeay KpuBHUHOr 3ako-
HHKa ITI0Ka3yje Aa OHa Y HallleM IIO3HTHBHOM IPaBY NPEACTaBba KPHBHYHO AEAO
OpHIIpEMaha. Kao IMoceGHO AEAO HajBHINlE OIIUTE BPCTe KpuBHUHHX Aera. (O
KPHUBHUUHOM A€AY IpHIIpeMama yomure Beh je 6uA0 panuje peun, nma je cyBu-
IIHO O TOME IIOHOBO I'OBOPHTH.) KpHBHYHO AeAO0 NpuIlpeMara Yy pa3Mepama Ha-
LIIET MO3HTHBHOT 3aKOHOAABCTBa AOOHja pasAMUHTE BHAOBE, KOjH CKyIla Kapak-
TEpHUIIIY OBO AEAO Y YCAOBHMMa HAIller APVIUTBa-Ap>KaBe W HaAa’ky HoTpeby
IbUXOBOTI GAMIKET CarAeAaBaiba.

3. ITocmarparve nojeduHUX KpusuuHux dena npunpemarba. — a) Kpusuu-
HO Oeno npunpemarsa u3 4a. 100. u 101. K3. KpUBHYHO AEAO IIPUITPEMAlba je Y
HEKHM CAyYajeBHMa MHKPHMHHHCAHO V 3aKOHCKOM ITPOMMCY TaKO IUTO je paA-
Ba KOA HEKHX KDHBHUYHHMX Ae€Aa O3HAayeHa Kao HU3 AEAATHOCTH, Y KOoje MOory
vhy H paAme mpUupeMama KOjUMa Ce IpHIpeMa U3BpIIEHe THX KPHUBHYHUX
Aeaa. To je cAyyaj ca KpUBUYHHM A€AHMA IMPOTHB HapOAa M Ap’kKaBe u3 yA. 100.
u 101. K3. uniija je paama KOHKPETH30BaHa Kao , A€A0".

V cTpaHOj M HamOj KPHBHYHOIIPABHO] KELHXKEBHOCTH CE CMATpPa Aa ,,AC-
A0” obyxBaTa NMOpeA KPHUBHYHOI A€AA NOKYIAja M KPUBHYHO AEAO IPHIIPEMA-
1a. Kako y noraeAy KpHBHYHOT AeAa MOKYINAaja M KPUBHYHOI A€Aa MNpHIpPEMa-
1ba paAma HHje oApebeHa, TO ce mOCTaBdba MUTamE KOje IPUIPEMHE DaAhe
MOry Aa yby vy mojam ,,Aeao”. ¥ oBOM moraeAy mocroje Temkohe. YV Teopuju ce
cMaTpa Aa Ce YHampeA He MOIY VTBDAHTH CBE paAihe IMpUIpeMatba Koje 6u Mor-
Ae yhu y mojam ,Aera”, Beh ce caMoO MOTY OAPEAMTH U3BECHE TOCTABKE Y BE3H

(41) B. OGjammema, op. cit., cTp. 82.
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ca TEHAeHUHjoM 3akoHa NpH oApebuBamy oBHX Aeaa. Hamme, cmMaTpa ce Aa
,AEAO0" ofyxBaTa CBe OHE DaAle NpHIIpEMara KOjHMa Ce HENOCPEAHO IpHIIpe-
Ma paAma usBpuiewma (42). To cy, v cTBapH, OHe NpUIIpEMHE DaAl€ KOje Heno-
CPEAHO BOA€E H3BpILIEHY KPHBHUHMX AeAa M3 yA. 100. u 101. K3. OBe mpunpemue
paAme ,,MOpajy GHTH HENOCpEeAHO IOBe3aHe ca INIOYeTKOM M3Bpllielha U HeIo-
CPEAHO yIpaBbeHe Ha HaBeAeHe objekre” (43) y OmhnMma oBHX Aeaa. Ilpema
TOMe, KPDHBHYHO A€AO IIDHIIpEMaimba V OAHOCY Ha Ta A€Aa YHUHE OHe paAibe
NpHIIpeMatba KOje ce NojaBAYjy Kao HEMOCPEAHO NpHUIIpeMalbe CaMe PaAe H3-
BplUEha OBMX KDHBHUHUX A€Aad, KOjeé HEINOCPEAHO IPETXOAE IOYEeTKY paAibe
H3BpIIIElha, NTIOCAE KOjHX HENOCPEAHO CASAM CaMO M3BpLIEHE KPUBHYHOT A€AA.
Crora OBAe HHMCY V ITHTalmy OOHMYHE DaAlbe NMpHIpeMarsa, Behi caMoO OHe AeAart-
HOCTH KOje Cy Ha IpaHHIIH u3Meby NpHIIpeMHHX paAlmM H nokyiuaja. Ho, y
KPYT OBHX AEAATHOCTH HINAK He OH yAa3HMAe OHE IPHIIPEMHE PaAme Koje cy
oApebeHe kao 3aceOHO KPHUBHYHO A€AG IIDOTHB HapoAa H ApsKaBe (#).

MebyTHM, 3a IOCTOjale KPHBHYHOT A€Aa IIpUIpeMairba KOA KPHBHYHHX
AeAa u3 ya. 100. u 101. K3, nopeas 06jeKTHBHE MOBE3aHOCTH HHKPHMHHHUCAHUX
A€AATHOCTH Ca PpaAHOM H3BplIEHa H 00JEKTHMa IPOTHB KOjUX CY VYIIPaBAbEHH,
MpEeTNOCTaBAba Ce H CY0jeKTHBHA VIIPaBAEHOCT BOdE M CBECTH YVUHHHOLA IIpe-
Ma oApebenuM oOjekTiMa y OulinMa OBHX KPHBHYHHX A€Aa OAHOCHO LLbe-
BUMa (45). -

6) Kpusuuno Oeno npuvnipemarsa u3 ua. 121. K3. KpUBUUHH 3aKOHHK je
v 4A. 121. MHKpHMHHHCAO jeAaH nocebGaH BUA IPHIIpeMarba U3Bpllea oApebe-
HMX KDHMBHYHHX A€Aa IMPOTUB HapOAa H Ap’KaBe Kao 3aceOHO KPHBHYHO AEAO.
To AeAo ce caCTOjH y IpHITpeMamy H3BDIIeHha KPHBHYHUX AeAa H3 4yA. 102, 103.
u 104. K3. V 3akonckoM Guliy OBOT A€Aa TaKCAaTHBHO Cy HaGpojeHe Kao paAmwe
NMpHIpeMalba CAeAelie AeAaTHOCTH: HabaBmake HAH OCNoCcO0baBame CPEACTaBa
3a U3BpIIEHE KPHBHUHOT A€AA; CTBapalbe YCAOBA 32 H3BpLIEH-E KPHUBHYHHX Ae-
Aa H AOTOBOD Ca APYTHM AHWIIHMa Aa ce H3Bpllle KpuBHuHa AeAa. OBe AeAaTHO-
CTH CY YCTaHOBA€He Kao NoceGHO KPHBHYHO AEAO NPHNpeMala akKo Cy 3aro-
YeTe CBECHO H BOAHO AA CE Ca HHMa IPHIIPEMH H3BpLIEHE CACAChHX KpHBHU-
HHX A€Aa: NOADHBame BOjHe MAH OAGpambGeHe Mohu AprkaBe (ua. 102, K3);
yOHCTBa NpPEACTaBHHKA OpraHa BAAcCTH, PaAHe HAW APVIITBEHO-TIOAHTHUKE Op-
ranu3anje (ua. 103. K3) u yHHIUTee Ba>XHHX OOjeKaTa HapOAHE IPHBPEAE
(ua. 14. K3).

B) Kpusuuno 0eno npunpemarsa u3 ua. 300. u 223. K3. AeAo NpOTHB jab-
HOT peAa M mpaBHoOr caobpahaja u3 ua. 300. K3 mocroju ako ce uspabyje, Ha-
6aBra MAH omoryhasa Apyrome Aa Aobe AO CpeACTaBa 3a U3BpILLEHe KPHBHUYHOT
AeAa — opyikja, pacnpckaBajyhux MarepHjaia HAH CPEACTBA NOTPeCHHX 3a
BHXOBO CIpaBAalbe, Ka0 H OTPOBa, 3a KOje ce 3Ha Aa CY HaMEeHeHH H3BpILIEeHY
KPHBHYHOI Ae€Aa, OAHOCHO CPEACTaBa 3a NpOBasbHBame (CTaB 2. IICTOT YAaHA).
HabpojaHe AeAaTHOCTH IIPEACTaBAAjy IO CBOjOj MPHPOAH KDY PaAMH IpHITpE-
Mama KOjH OCHUIypaBa MaTepHjaAHy, GH3HUYKY CHAry 3a H3BpIUEHe KPHBHYHHX

(42) ¥n. Liszt-Schmidt, op. cit., S. 566; Ap T. JXusauosuh: OCHOBH KpiBHUHOT Npasa —
IToce6uu aeo, Kw. II, Beorpaa, 1933, crp. 17; Ap J. Taxosuh: Kpusuuno npaso — IloceSuu aco,
Beorpaa, 1961, crp. 17—18.

(43) B. OGjawmemwa, op. cit., crp. 181.
(41) Ap J. Taxosuh: KprshuHo npaso, IToceSGHu Aeo, Beorpaa, 1961, crp. 17.
(43) B. OGjamumema, op. cit., crp. 181.
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AeAa. BuaeAu cMO Aa je 3aKOHOA@Ball ACAATHOCTH HaGaBAalha HAH OCHOCOOda-
Bama CPEACTaBa 3a HM3BpLUEH-e KDHBHYHHX A€Aa HHKPHUMHHHCAO H V AEAV UYA.
121. K3. Kako je peu O CPeACTBHMA 3a H3BpLIEHE KDHBHYHHK A€Aa H Y jEAHO] H
V ApVroj UHKPHMHHAIIHjH, TO ce NOCTaBda IHMTale OAHOCa H3Meby OBHX KpH-
BHUYHHX AeAa. buha kpHBHYHOT AeAa H3 yA. 300. K3 uMa omnuru 3Hayaj y OAHO-
Cy Ha OGAHK KDHBHYHOT AeAa HabaBharha HAH OCNIOCcOOAbaBaba CPEACTaBa 3a H3-
BpIEhe KPHBHUHHX AeAa H3 uaaHa 121. K3. 36or Tora, ycaeA oAHoca crenu-
jaAHTHTa MCKAVYEH je cTuuaj usmeby oBHX Aera. OMUTH 3Hayaj AeAa H3 YA.
300. K3 oraeaa ce U Y HEroBOM OAHOCY IIpeMa AEAY IIPOTHB HapOAHE IpHUBpe-
Ae U3 4a. 223. K3. Aeao u3 uya. 223. K3 nmocToju camo ako ce npase, HabaBaajy,
OPOAAjy MAM Aajy Ha yIoTpeOy CpEACTBa 3a NMpaBadEHe AaKHOT HOBUA HAH 3Ha-
KOBa 3a BPEAHOCT, Tj. aKO Ce NpHIpeMa H3BpIUEHE KPHBHYHHX AeAa U3 4A. 221.
222. K3. KapaKkTepHCTHYHO je 3a OBO KPHBHYHO AEAO TO, IUTO CY NPEAMET OBOT
KPHMBHYHOT Ae€Aa OApebeHa CpeACTBa Tj. CPEACTBa 3a IPaBAEHE A2XKHOT HOBLA
HAM 3HaKOBa 3a BpeAHOCT. To Mory OMTH KAMIUEH, pa3sHe MaulMHe, aAaT HAH
60ja 3a pascudukoBamwe. Ho, Tpeba mucrahu Aa Aeao u3 uya. 300. K3 6uBa koH-
3YMHPaHO YV CAVYajy aKko IpepacTe y KaKBO ADYTO TeXXe KPHBHYHO AeAo. Tako,
V CAy4ajy ako GyAe M3BpIlleHA HAHM IOKVIIAaHa IpoBaAHa Kpaba, mpaBameme OT-
nupava v CBpPXy NpOBasbHBamka Kao MOHallalke HHKpHMHHHcaHo 4yA. 500. K3
OHBa KOH3YMHPAHO TeIIKOM Kpabom. Ha OBOM CTAaHOBHIUTY CTOjH M Hallla CVA-
CKa mpakca ().

r) Kpusuurno Oeno npunpemarsa y obauxy opiaHusoearsa y oOpeheHe
8udoge yodpyicusarka 3a usspiulerse Kpusu4Hux 0ena. AEAaTHOCTH VAPV KHBa-
Ba U OpraHH30Bama HHKPHMHHHCcaHe cy y Hamem K3 na Buire mecra. Ode
AEAATHOCTH CaApike y ceOH 3ajeAHHMYKY KOMIIOHEHTY, KOja Ce HCIObaBa Y Ha-
AQKEWmY SYAU KOjH Tpeba Aa VUEeCTBYjV V H3BpIlIelY KPHBHYHOT AeAa. Haume,
OBAE je ped O AeAaTHOCTHMa Koje, ¢ 003HpOM Aa Cy VYIpaBAeHe Ha IIpOHa-
A2DKeme AbYAU KOjH uHHe 0e3 CBake CYMHIbe, HajBaKHUJH (aKTOp Y NpHIIpEMa-
BY H3BpIIEeHma KPUBHYHHX AeAa, uMmajy nocebaH 3Hauaj. UMajyhu To v BHAY,
3aKOHOAABAIl je HEKUM CBOjHM HHKpDHMHHAIMjaMa OBHX A€AQTHOCTH AQ0 Kapak-
TEP OINUTET A€Aa, AOK CY Apyre AOOHAe 3Hauaj ITOCEOHOr AeAa C OO3HPOM Aa
ce oAHOCe caMO Ha oApebeHY BPCTY KpUBHYHHX A€AQ.

aa) Kao omure AeAo NIpHIpeMama y TOPHEM CMHCAY NOjaBAVjy ce KpH-
BHYHA A€Aa IPOTHB jaBHOT peAa H NpaBHOT caoGpahaja: AOTOBOp 3a H3BPIUEHE
KPHBHUYHOT AcAa (4A. 298. K3) u 3a0uunauko yApykuBame (4A. 299. K3).

Aorosop 3a H3BplIeHe KPHBHUHOT AeAa (KOMIAOT) CacToOju ce Y cropa-
- 3Yjy- M3BpIIHMOUA Ca APYTHM A2 H3BpINH OApebeHO KPHBUUHO AEAO 3a Koje ce
10 3aKOHY MOJKE MOJXKE Aa HU3PDEKHEe 5 TOAMHa CTPOTrOr 3aTBOpa HAH TeXXa Ka-
3Ha. 3aKOHOAABall He Ka)KIbaBa CBAKH AOTOBOD Ca jOII HEKHM AHIIEM HAH ca
BUIIlE AHMIIA O HU3BPIIECHY KPHBHYHOT A€Aa, Beh caMo aKo ce OH OAHOCH Ha HEKO
TEXKE AEAO, H TO GHAO KOje Texke KpHBHUHO AeAo. Ho, Aa 64 OHO MOCTOjaA0 HHje
AOBOAHO Aa AOroBop OyAe CTBapaH NHO YMHIIAAjy, Beh je moTpeGHO Aa Taj
AOTOBOD CTBapHO MOCTOjH. OBaKaB CTaB je 3aCTYILbEH M Y NPaKCH HalUHX Haj-
BUIIIUX CYAOBa (7). KpHBHUYHO A€AO je CBpIIEHO KaAa je& MOCTHIHYT CIOpasyM

(48) V. Ilpecyay BpxoBHor cyaa HP Xpsatcke oA 22. IV 1954, Kxk-430/54, Hawa 3axonu-
Toct, 6p. 6-7/1954, crp. 354.

(47) V. Ilpecyay BpxosHor cyaa AIIB 6p. Kk-346/1953, T'rachux Adeoxarcxe womope AIB,
6p. 2/1954, crp. 19.
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ca APYTHM O H3BpLIEHY OApPebeHOr KpUBHYHOr AeAa. YKOAHKO Ce 3aIo4eAo ca
H3BpLIEHEM AOTOBODEHOT KPHBHUYHOT A€Ad, HHje MOrvyh cruuaj, mouro je AeAo
13 uyA. 298. K3 cyncuAHujapHOT KapakTtepa.

3AOUHHAYKO YAPY’KHBale IPEACTaBAha ONMACHHJH ODAMK VADYKUBambha 3a
H3BplIIerbe KPUBHYHHX A€Aa HEro mro je AoroBop. OBAe je ped o jeAHOj opra-
HH30BaHO] CBECHOj CHa3H 3a H3BpIIEH-e He jeAHOr Beh BHIlle KPHBHYHHX A€A2
3a KOje ce IO 3aKOHY MOJKE€ Aa M3PEKHE 5 FOAMHA CTPOTOT 3aTBOpa HAM TeXXa
Ka3Ha. OBakBO opraHH3oBame (rpymna, 6aHAa) 3a HU3BDLIEHEH-E BHIIE KPHBHY-
HHUX A€Aa, 3a KOHTHHVHMDAHO Bplllele KPDHBHYHHX A€A3, Y KOME ce OpraHu3sa-
TOPH H YYECHHIH OBAaKBHX VAPY’>KHBaka HECYMHHBO I10jaBoVjy Kao ONACHH,
MPEACTaBba APVILUTBEHY ONACHOCT KOjV APVIUTBO MOpa Aa Kas3uu. OmurH Ka-
PaKkTep OBOT A€Aa Ce H3pakaBa Yy TOMe INTO OHO IIOCTOjH NPU E€r3HCTEHIHjH
3AOUYHHAYKOI YVAPV/KHBamba Y OAHOCY Ha OHAO KOje TELIKO KPHBHUHO A€A0. Ho
OBO KPHBHYHO AEAO, 3a PAa3AMKY OA AeAa H3 uA. 298. K3, Huje cymicHAHjapHO
H3BPIIEHOM AEAY KOje je H3 TOr 3AOUMHAYKOT VApV’>Kewma IpPOHCTeKAO. Ha
OBaKBOM CTAaHOBHLUTY CTOjH H Hallla CYACKa Ipakca. Tako je y jeAHOj cBOjoOj
oaayuu BpxoBHH cyA CP XpBaTCKe CTao Ha CTAaHOBHIUTE Aa H3BPIIEHSM JEA-
HOT HAH BHIIle KDHUBHYHHX A€Aa, KOja Cy OHAa VY MAQHY 3AOYMHAYKE OPraHH3a-
Liije, HUje KOH3YMHPaHO H AeAO0 H3 4YA. 299. K3, Tako Aa KOA AeAa u3 ua. 299.
K3 npHHIMN CYTIICHAHjapHTETa He MOXKE Aa GyAe IpHMemeH. (48).

06) ITocebHa Aera AOrOBOpa M OpraHH30Baka 3AOYHMHAUKOT VAPV KHBamba,
HHKpHMHHHCcaHa Yy K3, oAHOce ce Ha oApebeHy BpCTY KPUBHYHOT A€Aad HAU Ipy-
Iy KPHBHYHHX AeAa. Kao TakBO AeAO MOjaBAYje Ce AEAO NMpHIIpeMaiba Y BHAY
AOTOBOpa 3a H3BplUele OApebeHHX KPHBHYHUX A€Aa — KPHBHYHOI AeAa H3
4yA. 121. K3, o koMe je Beh GHAO peuH, a 3aTHM H AeAa AOTOBOpDa IIPOTHB OpY-
JKaHHX cHara Hu3 4A. 328, ct. 2. K3 (ITpOoTHBAEHE MPETIIOCTABASEHOM ).

ITocebHa AeAa OpraHH30Bama 3AOYHMHAUKOr VAPVKHBalbha Cy HCTO TaKoO
HHKpDHMHHHCaHa Ha BHIlle MecTa. IIpe cBera, cBOjuUM 3HayajeM HCTHUYEe Aa Ce
Aeao H3 uA. 117. K3 (vApy’kHBale IPOTHB HapoAa H Ap>KaBe). 3aKOHOAaBall
OBOM HHKDHMHHAITHjOM Ka’KihaBa CTBapaihe 3AOUHHAYKOI VADY)KHUBama (3aBe-
pe, OaHAe, IpyTie) paAu Bplllekha OAPDEeHHX KPDHBHUHHX A€Aa IPOTHB HapoAa H
Ap>KaBe, Tj. KDHBHYHUX AeAa u3 4A. 100, 103, 108, 109, 114—116. K3. 3aTtny, 3a-
KOHOAABall HHKDHMHHHINE VAPV KHBame KOA KDUBHUHHX AeAa IIIIHjyVHaxKe
(ua. 105), cT. 2), GekcTBa paAH HeKe HemnpHjaTesCKe AeAaTHocTH (4a. 110), crT.
2), opranH3oBama H npebaiiuBalha Ha TEPHTOPHjV JYTrOCAaBHje OpY>KaHHX Tpy-
nna, ojeAuHana U MarepHjaaa (uA. 111, cT. 2), ka0 H KOA KPHBMYHOT AeAa IIpoO-
THB YOBEYHOCTH M MeBYHApOAHOT IpaBa — OPTraHH30Bale IPyIie PAaAH BpIIEHa
reHOLIHAA H PaTHHX 3AouHHa (uA. 128. K3).

A) buha jow Mexux xpusuunux Oena npunpemarba. H3pecHa KpHBHUHA
AeAa mpunpeMmama oApebeHa y KpHBHYHOM 3aKkOHUKY IpeABHbeHa cy Tako,
LITO C€ Y HCTOM 3aKOHCKOM ITPOITHCY YV KOMe ce npeABHba H KPHBHYHO AEAO VY
UHTakby Ha3Hadyje Aa ce IpUIIpeMaihe TOT A€Aa CMaTpa Kao CBPIUEHO KPHUBHY-
HO Aero. To je cayuaj KOA KPDHBHYHOT A€Aa NIPOTHB HAapoAa H Ap>KaBe, OeKcTBa
PaAH HempHjaTesCKe AeaaTHOCTH (ua. 110, cT. 1).

(48) B. Ilpecyay BpxosHor cvaa CP Xpmarcke oA 31. I 1952, Kok 1372/31, Hawa 3axornurocr,
6p. 1/1932, ctp. 23.



TIPUTIPEMHA PAAISA KAO KPHBHUHO AEAO 233

Hajsaa, 32 AeA0 IpHIIpeMaba je KapaKTEPHCTHYHO H TO, LUTO ra je 3aKo-
HOAABall ¥ HEKHM CAyuyajeBHMa Y3e0 He KaO CaMOCTAAHO KPHBHYHO AEAO HETO
ra je v OAHOCY Ha KpHUBHYHO A€AO YV IIHTawy TPETHPao Kao KBAaAMDHKATOPDHY
OKOAHOCT IIOKVIIIAHOT HAH H3BPIIEHOr KPDHBHUYHOT AeAa. TakKo CY AEAATHOCTH
obujarsa KM IPOBasHBama KBaAH(pHKATODHE OKOAHOCTH Kpabe (uA. 250. K3).

b) H3 cBera H3A0XKEHOI MOXKE Ce 3aKAVUHTH AA j& 3aKOHOAABAll HHKDH-
MHHHIOVAH KDHBHYHO A€AO NMpHIIpeMara V Da3sAUYHTHM IHETOBHM BHAOBHMA
HMaO Y BHAY 3Hauaj APVUITBEHHX OAHOCAa V IpaBUy KOjUX je NpHIpeMame
yIpaBseHO. Y TOM IIOTAEAY 3amaka ce Pa3’AMYHTO IOCTYIAKe 3aKOHOAABLA
KaAa je ped O KPHBHYHHM A€AHMa IIDOTHB HapoAa M Ap’KaBe H OCTAaAMX KpH-
BHUHHX A€AA.

KoA KpHBHUYHHX AeAa IMPOTHB HapoAa H Ap)KaBe 3aKOHOAaBall je y He-
KHM CAvyajeBHMa 3alpPeTHO KasHOM IIpeAy3HMarha CBaKe PaAme IpHIIpeMarba
KOja je HEmoCpeAHO NIOBe3aHa ca IOYETKOM H3BplIeHa KPHBHYHOT AeAa (UA.
100. u 101. K3) oAHOCHO mMpeAy3HMalme Kpyra PaAlH Y OAHOCY Ha oApebeHa
KpuBHuHa AeAa (ua. 121, K3). Ilopea Tora, oH je v pa3sHuM OOAMIIMA HHKDH-
MHHHCA0 M Pa3HC ACAATHOCTH KOj€ CY IO CBOjOj MPHPOAH PaAILe IMpHIpeMalba
(cTBapame pasHHX 3AOUYMHAUKUX VApVXKemwa) (ua. 105, ct. 2, 110, cT. 2, 111, cT. 2,
117. K3).

Kaa cy v mUTalmy OCTaAa KpHBHYHA A€AA, 3aKOHOAABAll j€ ACAO IIPHIIpe-
Mara MHKDHMMHHCAO CaMO Y OAHOCY Ha KDHBHYHA AeAa V IOTAEAY KOjux je
npeABHbeHa Ka3Ha OA 5 TOAMHA CTPOTOr 3aTBOpa HAM TeXKa KasHa. H3yserak
npeAcTaBda AeA0 H3 uaana 300. K3. Ilpu ToMe OH je HHKpHMHHHCAO CaMO OA-
pebeH Kpyr AeaaTHOCTH 4A. 298. K3, 0OAHOCHO BHAOBE AOTOBOpa M 3AOUHHAUYKOT
VAPV>KHBaEha, H TO CaMO KOA TEXXHX KPDHBHYHHX AeAa (ua. 299, K3).

Kapakrtepuctuuno je ucrahu Aa K3 Hekapa mpeABuba KPHBHYHO A€AO,
IpAIIpeMarha ¥ BHAY ITOCECHOT AeAa, HaKo je Beh mocrojara MHKpHMHHaNHja Y
jeAHoj ommuroj dopmm (Hamp. ua. 117. K3 manu ua. 328, cT. 2. v OAHOCY Ha UYA.
298. K3). Pasaor 3a oBako IOCTYName CBakKako Tpeba TpPa’KHTH Y AATOM 3Ha-
yajy o6jeKTa 3alLTHTE OBHX KPHUBHYHHX A€AA.

HajsaA, aHaAMTHUYKO TIOCMaTpame BHAOBA KPDHBHUYHOT A€AA IMPHIIPEMarha
MOKa3aA0 je Aa je 3aKOHOAaBall V¥ oApebuBamy Kpyra AGAQTHOCTH KOje yAase
V AEAO TIpHIIPDEMalba HINA0 BaHPEAHO KDHBVAABOM AHMHHjOM, TaKO Aa ce He
MOTV 32 OBO AGAO M3BYNM Heke OMlTe KapaKTePHUCTHKe Yy TOM moraeAy. OH je
V jeAHOM cAy4ajy paAmy NpHIpeMarha MHKPHMHHHCAO Ka0 CAMOCTAAHO KpH-

" BHYHO ACAO, Aa OM ce Beh vy caeachieM paAma IpHmpeMarba MOjaBUAA Kao OG-
AMK KPHBHUYHOI ACAA H3jeAHAUEH Y IOTAEAY Ka)KihABama Ca CBPLIEHHM KpH-
BHYHHM AEAOM, HAHM KaO AE€AO NpHIpeMarba OApebeHHX KPHBHUHUX A€Aa.

Ha kpajy, neAucxoano je ucrahu Aa KpHBUUYHO AEAO IIPHIPEMaha HHjE
4YecTa, aAM HH peTKa IojaBa Y CYACKOj mpakcu. Ho, meroBo caraeAaBaise, Kako
YOImUTE TaKO H Y NMOCEOHHM BHAOBHMA, HEOIIXOAHO je 3a IMPEBEHTHBHO AEAOBa-
e ¥ 00AaCTH 3aluTHTE MeBYAYACKHMX OAHOCA M APVIITBEHE CUTYPHOCTH. Y OK-
BHPY THX HacTOjama, IpoyuaBaihe KPUBUUHOI A€Aa NpUIIpeMarba HECYMEbHBO
TIPEACTaBba AOTIPHHOC Aa/kbHM TIO3HUTHBHHM KpeTarbuMma.

Ap Avwan Jaxoemesuh

7 AHaAu
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PE3IOME
IIpuzotoenenue K NpecTynaeHU0 Kax Yi0108Hoe desrue

Aopora, BeAyilias B MUpP NPECTVYIHOCTH, YACTO SBASETCS AOATOH. Ha Hei
OT YETBHIPEX BO3MO>KHEIX, HO HEODSA3aTEABHBIX, CTaAuli, 0cO00e BHUMaHUE 3aCAY-
SKHBAET OPUIOTOBAEHHE K IpecTvrAeHHIo. C 3THM AeSTHHEM CBSI3aHBI ONpPEAEAEl-
Hble IIPH3HAKH, COOOLIAIOIIHE eMVY XapaKTep AESHHS C VMBICAOM, C CO3AAaBa-
HHEM YCAOBHH COBEDILIEHHS NPECTYVIAEHHS. JTa AESITEABLHOCTb IIPEALLIECTBYET
COBEPLIEHHIO IIPECTYIIAEHHS, HO He IPEACTaBASET €ro HayaaO, OHa CIIOoCoO-
CTBYET B M3BECTHOH CTElNEeHH COBEPUIEHHIO IPECTVIIAEHHS, HO caMa Ilo cede He
$iBASIETCS OOIIECTBEHHO-ONACHBIM ACHCTBHEM HAH Ge3AeMCTBHEM, HaKa3yeMBIM
mo YroroBHoMy Koaekcy. MecTo AeSHHS B reHe3HCe U peaAHl3allud IpecTyIAe-
HUSl ONPEAEASIETCSI, C OAHOH CTOPOHBI, OE€CCIIOPHOM HH)KHeH TrpaHuiled, BO3HH-
Kalollell C MOMSHTa CO3AQHHsl YCAOBHH AASl COBEpIIEHHS mpectynaeHus. C Apy-
TOH CTODOHBI, €TO BEPXHSSl IPaHHI]a B OTHOLUEHHH IOKVYLIEHHS SIBASETCS IIPEA-
METOM MHOTOYHCAEHHBIX pa3sHOrAacHil. B OTCYTCTBHH COrAacHs BO B3rAsiAax Ha-
XOASTCS ABE€ IHPOTHBOIIOAOXXHBIE TEOPHH -— OOBEKTHBHAs H CYObBEKTUBHAA.

IIpuroroBA€HHE K NPECTYIIAEHHIO B HEKOTOPHIX CAy4yasx Kapaetcs YK.
B 3TOM cAyuae NMPHrOTOBA€HUE INPEACTABASET COOOM He HAKa3yeEMVIO CTAAMIO
MPECTYIIHOM AESITEABHOCTH, @ OAHH H3 BHAOB IIPECTVYIIAEHHI!, IPECAEAVEMBIX
110 COOTBETCTBVIOLIEH cTaThe VYK. 3aKOH 3aniHIlaeT ONpPEAEAeHHBIE NpaBa H
HHTEpECHhl, HMeIHe OOABIIOC 3HAUEHHE H SBASIOUIHECS BasKHEIMH AAS
CYILIECTBOBaHHSI H 0€30MacHOCTH KOHKDETHOro oolllecTBa-rocyAapcrBa. Ha oc-
HOBaHHH XapaKTEPHCTHYHBIX NPH3HAaKOB AAQHHOE AESHHE MOJKHO OIIPEAEAHTH
KakK IToBeAeHue (AeHCTBHE) YeAOBeKa, He COAeprKalllee B cebe cocraBa Ipec-
TYTIA€HHS, HO ODAeryaloljee BO3MOXKHOCTb IIDHCTYIIMTh K €ro OCYII€CTBAEHHIO.
Ilpr HaAHYyHE YMBICAA AaHHOE AESHHE IPEACTaBASET H3BECTHVIO OOLIEeCTBEH-
HVIO OIAaCHOCTb U TpebyeT BMEUIaTeABCTBO OOILIECTBA-TOCYAApPCTBA C NpHMEHe-
HHEM B OTHOLIEHWH BHHOBHOIO YTOAOBHOH CaHKIIHH.

B mocAeBOeHHOM OrOCA2BCKOM YTOAOBHOM 3aKOHOAQTEALCTBE IIPHIOTOB-
AEHHE K IPECTYIAEHHIO MMPECAEAOBAAOCH MO 3aKOHY IMPH HAAHUHMH COOTBETCTBV-
IOIIYX IPU3HaKOB cocraBa mpecrynaeHus (cr. 20 OYK). Ho VK B u3BecCTHEIX
CAYYasiX HHKPUMHHHPYET IIPHTOTOBAEHME K NPECTYIIAEHHIO KaK OAMH H3 BHAOB
YTOAOBHOTO AESIHHS B CAYYasix, KOTAa HAET peyb O 3allHTe NMpaB H HHTEpecoB,
MPEACTABASIIOIIHX GOABIIOE 3HAYEHHE M SIBASIONIUXCS Ba>KHBIM AASl Halllero o6-
111eCTBa-TOCYAQpPCTBA.

SUMMARY

Preparatory Action as a Criminal Deed

The road leading to the world of crime is often very long. Along it the-
re are four possible but not indispensable stages. Preparatory action deser-
ves a special attention. To this act some distructive qualities are asoribed
giving it a character of wilful action, manifested in the external world, that
is preceding the action of perpetration of criminal deed and does not repre-
sent its beginning, contributing in a certain manner to the act of performing
the cr'minal deed, but which does represent in itself a socially dangerous
doing or non-doing that exacts legal intervention. Its place, in the genesis of
the performance of criminal deed, is determined, on one hand, by an undis-
putable bottom limit which ensues by the ingress of the criminal decision
into the external world in the form of a materialized preparatory act. But, on
the other hand, its top I'mit as to the attempt, is the subject of many discords.
The dispute contains two contradictory theories, objective and subjective.

Preparatory action is sometimes incriminated by the criminal code. In
such a case the act preparation does not represent a punishable stage of the
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nascency of the criminal deed, but a criminal deed of its ownkind. Protective
object of this deed represents a certain series of the most important and
most significant goods and interests for the survival and security of a given
soc’ety — state. On the grounds of its characteristic qualities, this deed can
be taken as the human behaviour (act) outside the being of the criminal
deed and serves as an alleviation for the begining of its materialization, which
expresses a cr minal — legal premediation, and represents by itself a degree
of social danger that requires intervention of the society — state through cri-
minal sanction.

In the postwar Yugoslav criminal legislature preparatory action was
punishable under determined conditions (Article 20 of the General Cr'minal
Code). But the Criminal Code incriminates in certain cases preparatory action
as a criminal deed of its kind, when the protect' ng of the most important and
most significant goods and interest of our society is involved.

RESUME
L’acte de préparation en tant qu'infraction

La voie qui méne dans le monde de la criminalité est souvent assez lon-
gue. Sur cette voie parmi les quatre étapes possibles, mais qui ne sont pas
indispensables, l'acte de préparation mérite une attention spéciale. A cet acte
se rattache les indices déterminés qui lui donnent le caractére d'un acte vo-
lontaire, qui se manifeste dans le monde extérieur qui précéde l'acte d'exécu-
tion et ne représente pas son commencement, qui d'une maniére déterminée
contribue a l'acte d’exécution de l'infraction et qui par lui-méme ne représen-
te pas une action dangereuse de faire ou de ne pas faire qui exige l'interven-
tion du droit pénal. Sa place dans la genése et la réalisation de l'infraction
est déterminée, d'une part, par la limite inférieure incontestée, qui commence
a la sortie dans le monde extérieur de la décision criminelle sous forme d’acte
matérialisé de la préparation. Or, d’autre part, sa limite supérieure vers la ten-
tative est 1'objet d'un grand nombre de malentendus. Dans cette controverse
on peut rencontrer deux théories contradictoires: objective et subjective.

L’acte de préparation est parfois incriminé par le Code pénal. Dans ce
cas l'acte de préparation ne représente pas une étape punissable du déclen-
chement de linfraction, mais une infraction d’'un genre spécial. L'objet de
protection de cet acte représente une sphere déterminée des biens et des in-
téréts les plus importants pour le maintien de l'existence et de la sécurité
de la société — de I'Etat. En vertu de ces traits caracteristiques cet acte
peut étre considéré comme un comportement humain (un acte) qui est
en dehors de l'essence de [linfraction etqui sert de moyen facilitant
sa réalisation dans leguel s’exprime la présomption de droit pénal et qui ren-
ferme .le degré du danger social qui exige l'intervention de la société — de
I'Etat par la voie de la sanction pénale.

Dans la législation pénale yougoslave d’aprés-guerre l'acte de prépara-
tion est punissable dans les conditions déterminées (article 20 du Code pénal
général). Or, le Code pénal incrimine, dans les conditions déterminées, l'acte
de préparation en tant qu’'infraction d'un genre spécial, 2 savoir lorsque la
protection des biens et des intéréts pour notre société — I’'Etat — est en
question.



